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STATEMENT  OF  CLAIMS. 


The  Estate  of  Charles  S.  Boker ,  to  the  Girard  Bank,  Dr. 
First  Claim. 

To  Interest  on  Overdrafts . .  §  5,125  00 

Interest  on  Overdrafts  from  end  of  each  month . 

Second  Claim. 

To  Overdraft .  6,652  75 

Interest  from  February  8, 1858 . 

Third  Claim. 

To  Note .  9,000  00 

Interest  from  date,  June  10,  1857,  entered  on  Dis¬ 
count  Book,  “  Interest  Paid," . 

Fourth  Claim. 

To  Note  on  demand .  24,000  00 


Interest  from  date  November  1, 1857 . 

Fifth  Claim. 

To  Interest  on  sums  entered  in  books  F.  S.  9  and  10  190,842  12 

Interest  from  December  29, 1856 . 

Additional  Claim  for  Interest . 

Harris  Checks,  vol.  2,  page  673 . §1,872  92 

“  “  “  “  “  .  815  17 


2,688  09 

Credit  already  charged  in  Fifth  Claim,  493  24 

-  2,194  85 

Credits.  The  Bank  claims  that  the  Cash  Deposits  in 
the  B.  R.  account  shall  be  applied  to  such  losses 
and  expenses  as  were  paid  by  check  on  that  ac¬ 
count,  and  as  shall  be  allowed  by  the  Auditor ; 
and  that  the  excess  of  such  cash  deposits  in  B.  R.,  if 
any,  as  well  as  the  cash  deposits  in  the  Long  Book, 
entered  as  “  Guarantee  Girard,”  and  “  Guarantee,” 
shall  be  awarded  to  the  Bank;  if,  however,  the  cred- 
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its  allowed  by  the  Auditor  shall  exceed  both  said 
classes  of  cash  receipts,  (viz.,  in  B.  R.,  and  on  the 
Long  Book,)  then  the  excess  to  be  credited  on  the 
above  claims  of  $190,842.12,  and  $2,194.85.  The 
cash  receipts  are  as  follows,  viz. : 

Cash  Deposits  in  B.  R.  2,  vol.  2,  p.  375  $117,872  33 
Deduct  Forepaugh. . . .  258  18 

“  “  ....  14,500  00 

“  Bonus .  24,000  00 

“  Evans .  1,125  00 

“  Item  of .  2,400  79 

-  42,283  97 

- $75,588  36 

2.  “  Guarantee”  Items  in  Long  Book  $43,674  83 
Deduct,  Thurlo,  Hughes 
&  Co.,  claimed  in  Nine¬ 
teenth  Claim .  $2,600  00 

1854,  Wiltbank .  3,000  00 

- -  5,600  00 

- - -  38,074  83 

Credit  the  following  sums,  cash  deposits  in  B,  R.  2, 
being  interest  on  loans  in  F.  S.  9  and  10 


January  3,  1856,  Schaffer .  $255  00 

May  1,  Carpenter .  405  00 

February  4,  1854,  Cummings .  142  50 

March  28,  “  Harris .  356  67 


and  not  included  in  credits  claimed  in  vol.  2,  page 
396. 

Sixth  Claim. 

Interest  on  $54,000  standing  to  the  credit  of  Collat¬ 
eral  Note  account,  used  by  Mr.  Boker  to  reduce 
the  indebtedness  on  F.  S.  9  and  10,  from  December 
27,  1856,  to  November  27,  1857 . 

To  profit  on  the  re-purchase  of  Notes  to  supply  the 
place  of  those  which  produced  that  sum  of  $54,000. 

Interest  from  November  27,  1857 . 

Seventh  Claim. 

Interest  on  $330,963.40,  checks  on  Bond  account, 
from  December  30,  1856,  to  opening  of  Loan  ac¬ 
count,  November  27,  1857 . .  18,037  49 

The  following  sums  of  interest,  deposited  as  cash  in 
B.  R.  2  account,  are  to  be  credited ;  all  the  cash 
deposits  in  that  account  being  claimed  (as  per  Fifth 


2,970  00 
15,278  35 
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Claim)  to  be  applied  to  the  credits  on  that  Claim, 
which  the  Auditor  shall  allow,  viz. : 


January  2, 1855,  City  Sixes  $100,000. 

$2,850 

00 

July  18,  1855,  City  Sixes  $100,000.. 

2,850 

00 

October  9,  1855,  Montour . 

157 

63 

January  2-3,  1856,  City  Sixes . 

2  850 

00 

January  10,  1856,  Montour . 

157 

63 

January  24,  1856,  Alleghany  Mining 

Company . 

270 

00 

April  12,  1856,  Montour . 

157 

63 

June  30-July  1,  1856,  City  Sixes. . . 

2,850 

00 

July  29,  1856,  Cumberland  Bonds.. . 

270 

00 

July  29, 1856,  Susquehanna  Bonds. . 

169 

50 

Aueust  15,  1856,  Edwards . 

840 

00 

Eighth  Claim. 

To  Interest  on  $99,712.46,  the  amount  of  seven 
Promissory  Notes  issued  by  the  Reading  Railroad 
Co.  to  the  Commonwealth,  in  settlement  for  the 
the  State  Railroad,  east  of  the  inclined  plane,  due 
February  1st,  8th,  May  1st,  June  1st,  July  1st,  and 
August  1st,  1852,  and  delivered  to  Mr.  Boker  by 
the  State  Treasurer  on  September  19,  1851,  for 
collection  in  the  Commonwealth  account,  but  de¬ 
posited  by  Mr.  Boker,  and  collected,  and  used  in 
the  B.  R.  account,  and  not  credited  to  Common¬ 
wealth  until  November  17, 1852,  vol.  1,  page  274. 

Interest  from  November  17,  1852 . 


$13,422  39 


3,251  69 


Ninth  Claim. 

To  amount  of  deposit  by  General  Bickel  to  the  credit 
of  the  Commonwealth,  February  24, 1853,  and  de¬ 
posited  by  Mr.  Boker  to  his  own 


credit . .  $29,067  48 

Interest  to  January  28,  1856 .  5,098  58 


$34,166  06 

January  28,  1856,  Credit,  by  cash. . .  11,000  00 

-  23,166  06 

Interest  from  January  28, 1856 . 

Tenth  Claim. 

This  appears  in  the  cash  deposits  of  B.  R.  No.  2. 

Eleventh  Claim. 

To  sums  of  Usury  received  by  Mr.  Boker  on  loans  of 

Bank  money  as  per  exhibits . . .  36,302  82 

Interest  from  dates . 


VI 


Credit,  sums  deposited  in  B.  It.  account  as  cash  : 


March  22,  1853,  Reading .  $  853  34 

June  23,  1853,  Tucker .  440  00 

June  25,  1853,  Tucker .  400  00 

June  6,  1854,  Tucker .  2,950  00 


$4,643  34 

The  same  being  claimed  to  be  applied  to  credits  as 
per  Fifth  Claim 

Twelfth  Claim. 

To  Discount  on  notes  entered  on  Discount  Book  “In¬ 
terest  paid ,” .  $  4,096  29 

Interest  from 'dates . 

Credit  2d,  4th,  and  5th  items,  the  Bank  having  re¬ 
ceived  the  discount  on  them. 


May  9,  1855, . 

.  253  94 

May  3,  1855 . 

.  250  62 

May  14, 1855 . 

$665  34 

Thirteenth  Claim. 

To  Discount  on  notes  entered  on  Discount  Book, 

“  Interest  paid”  on  the  16th  April,  1857 .  1,728  68 

To  Interest  from  16th  April,  1857 . 

Fourteenth  Claim. 

To  amount  of  Marshall  and  Mann’s  notes,  discounted 
by  Mr.  Boker .  28,500  00 

Deduct  as  follows,  viz. : 

From  aggregate  of  Collateral  Note 
account . $68,172  28 

Deduct  check  for  “Difference,”...  7,667  02 

$60,505  26 

Also  credit  for  notes  paid,  (exclud¬ 
ing  five  notes  not  paid,) — one  of 
Marshall,  and  four  of  Cooke’s. .. .  35,858  17 


$24,647  09 

Credit  “  Harris,” .  9,374  00 

-  15,273  09 

Interest  from  March  1,  1858 . 

To  Interest  on  Overdrafts  in  the  following  accounts, 
viz. :  B.  R.  Account 


1,062  88 


VII. 


To  Interest  from  dates . 

B.  R.,  1857 . 

To  Interest  from  dates . 

Collateral  Note  Account . . 

To  Interest  from  date. . . . 

To  loss  on  Thurlo,  Hughes  &  Co’s,  paper  in  drawer 

March  1,  1858 . 

To  Interest  from  May  1,  1859 . 

Fifteenth  Claim. 

To  difference  between  the  prices  at  which  Mr.  Boker 
passed  the  following  assets  to  the  Bank,  in  Novem¬ 
ber,  1857,  and  the  value  thereof  at  that  date,  as 
follows,  viz. : 

Loan  Account. 

$42,000  00  Crescentville  Factory,  value,  nothing.. . 


55  00  Beaver  Meadow  Stock  61 

shares,  value .  $45  00 ... . 

60  00  Beaver  Meadow  preferred 

Stock,  440  shares .  50  00 _ 

80  00  Philad’a  &  Sunbury  Bonds, 

$46,500 .  50  00.... 

75  00  North  Pennsylvania  Railroad 

Bonds .  53  25, . . . 

97  00  Northern  Central  Bonds. . .  75  00.... 

82|  Cumberland  Bonds .  50  00 _ 

100  00  City  Sixes,  cost .  1,336  93 _ 


Interest  from  November  27,  1857 . 

Sixteenth  and  Seventeenth  Claims. 

To  sums  of  Interest  received  by  Mr.  Boker  on  demand 
or  call  loans  from  1846  to  1848,  from  the  “little 
box”  in  First  Teller’s  drawer 

1847  and  1848,  per  Mr.  Lehman’s  testimony,  $500  per 
month. 

1849  and  1850,  per  Mr.  Hoeflich’s  testimony,  average 
floating  loans,  at  least,  $600,000,  $3,000  per  month. 

1851  and  1852,  per  Mr.  Lehman’s  testimony,  $1,500 
per  month. 

1853, 1854, 1855,  and  1856,  per  cash  settlement,  books 
averaging,  at  least,  of  floating  loans  $500,000.00, 
$2,500  per  month. 

Interest  from,  (averaged)  July  1st  of  each  year . 

Credit,  such  sums  as  shall  be  allowed,  with  interest. 


$  443  96 
2,507  82 

6,918  63 


42,000  00 

610  00 

4,400  00 

13,350  00 

2,175  00 
2,486  00 
2,960  00 
163  07 

$68,344  07 


VIII. 


Eighteenth  Claim. 

To  stock  of  George  W.  Rickards,  pledged  to  the  Gi¬ 
rard  Bank  as  collateral,  and  appropriated  by  Mr. 

Boker .  $  2,841  15 

Interest  from  date  of  verdict  in  District  Court,  J. 

’59,  1063,  April  3,  1861 . 

Nineteenth  Claim. 

To  sums  of  “bonus”  received  by  Mr.  Boker  from 
borrowers  of  Bank  money,  viz.: 

1.  From  Thurlo,  Hughes  &  Co.,  $5,000  per  year,  five 

years .  25,000  00 

Interest  on  $5,000  from  December  31,  1852,  1853, 

1854,  1855,  and  April  10, 1856 . . . 

2.  To  bonus  received  March,  1851, .  600  00 

To  Interest  from  that  date . 

3.  From  Samuel  P.  Wiltbank  for  years  ending  July 
1st,  1854,  1855,  1856,  at  $1,875  per  year,  being 

half  the  profits  of  Mr.  Wiltbank’s  business .  5,625  00 

4.  From  Godfrey  &  Co.,  at  8  per  cent,  on  $25,000  of 
Bank  money  which  Mr.  Boker  placed  as  capital  in 
that  firm  in  the  name  of  his  son,  C.  S.  Boker,  Jr., 

the  excess  over  6  per  cent,  being .  1,234  10 

To  Interest  from  January  1,  1856 . 

Twentieth  Claim. 

To  the  following  losses  which  Mr.  Boker  placed  on 
the  Bank,  by  deducting  the  same  from  the  remit¬ 
tance  of  the  North  American  Trust  Co.]  on  the 
27th  November,  1857,  viz.: 

Vol.  2,  p.  434.  Loss  on  Crescentville. . .  $7,637  91 
“  “  “  438.  “  “  ..  2,719  95 


“  “  436 
“  “  436 


Loss  on  100,000  City  Sixes . 

Loss  on  Thurlo,  Hughes  &  Co’s,  notes, 
including  Mr.  Boker’s  private  debt 
due  to  him  by  that  firm  of  $20,000, 

viz.: . $34,312  70 

Deduct  credit .  2,345  50 


10,357  86 
7,250  00 


440  Loss  on  Godfrey  &  Co’s,  notes. 


31,967  20 
5,468  42 


$55,043  48 


THE  GIRARD  BANK 


VS. 

THE  ESTATE  OF  CHARLES  S.  BOKER,  DECT. 

Concluding  Argument  on  behalf  of  the  Bank. 

November  16,  1865. 

Mr.  Benjamin  Harris  Brewster  addressed  tlie  Auditor 
as  follows : 

Mr.  Auditor  : — It  is  now  six  long  years  since  this  case 
first  came  before  you.  For  one  year  prior  to  that  we  had 
been  attempting  to  settle  it  by  negotiating  with  the  ac¬ 
countants  and  their  four  counsel,  Mr.  Meredith,  Mr.  St. 
George  Tucker  Campbell,  Mr.  Wharton,  and  Mr. 
Montgomery.  When  those  negotiations  failed,  we  pre¬ 
sented  ourselves  here  and  proffered  our  demands  on  behalf 
of  the  Girard  Bank.  In  doing  this  we  were  acting  under 
the  instructions  of  the  officers  of  that  institution,  who  were 
themselves  acting  by  the  orders  of  the  Board  of  Directors, 
who  had  been,  and  have  been  for  over  seven  years  com¬ 
manded  by  the  annual  resolutions  of  the  stockholders  to 
require  by  law  an  account  from  the  estate  of  Charles  S. 
Boker,  and  to  ask  that  you  will  award  to  the  bank  as  its 
due,  the  large  sums  of  money  taken  from  its  funds  by  that 
person  while  he  was  president  of  the  bank,  and  the  still 
larger  sums  earned  by  him  in  his  illicit  traffic  with  its  cap¬ 
ital  and  monies. 

During  the  time  we  have  been  attending  on  your  meet¬ 
ings,  the  president  of  the  bank  has  been  almost  constantly 
present,  and  frequently  members  of  the  board  of  directors 
have  been  here  showing  the  interest  they  felt  in  this  inves¬ 
tigation,  and  giving  their  sanction  to  our  doings. 
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These  administrators  are  here  because  the  law  commands 
them  to  render  an  account  of  their  trust,  and  not  because 
we  brought  them  here  as  we  have  been  repeatedly  told. 
Here  they  would  have  been  obliged  to  come  had  not  the 
Girard  Bank  presented  a  demand.  We  came  with  other 
creditors,  when  by  your  notice,  all  of  the  world  was  in¬ 
vited  to  come  and  present  demands  if  they  had  any. 

This  investigation  has  been  prolonged  by  the  adminis¬ 
trators  from  motives  of  policy,  and  as  Ave  think  unneces¬ 
sarily.  More  than  two-thirds  of  the  time  consumed  has 
been  taken  up  by  them.  For  more  than  a  year  have  their 
counsel  been  engaged  in  rehearsing  the  theories  of  their 
paid  accountant,  Mr.  Burke,  and  now  having  had  more 
than  their  day  in  court  it  is  our  part  and  our  place  to  be 
heard,  and  being  heard  thus  forever  to  end  here  all  dis¬ 
cussion  of  this  case. 

When  it  Avas  time  to  sum  up  our  case  in  the  ordinary 
course  of  legal  proceedings,  it  Avas  my  place  to  have  per¬ 
formed  that  duty,  and  leave  the  post  of  honor  to  our  sen¬ 
ior,  Mr.  William  L.  Hirst.  Mr.  Biddle  had  ably  done  his 
part  in  opening  the  case,  and  the  task  of  stating  our  points 
and  explaining  our  evidence  rested  Avith  me,  but  Mr.  Hirst 
with  a  generosity  that  he  has  ever  shown  to  me,  volun¬ 
teered  to  do  that  duty.  It  was  a  great  relief  to  me ;  I  had 
been  ill  and  abroad  for  near  a  year,  and  much  of  the  evi¬ 
dence  then  given  and  the  preparation  of  the  facts  were  ex¬ 
clusively  within  the  knoAvledge  of  Mr.  Hirst.  All  of  the 
details  of  the  books,  papers,  vouchers  of  the  bank,  and  of 
the  defence  had  during  that  time  been  constantly  before 
him.  He  had  given  them  that  thorough  inspection 
Avhich  he  perhaps  of  all  the  gentlemen  at  this  bar,  is  best 
fitted  to  give  to  the  intricate  details  of  books  of  accounts 
and  complicated  financial  transactions.  And  so  he  stepped 
forward  and  shouldered  my  burthen.  The  result  of  his 
labor  you  have  before  you  in  print.  How  rapidly,  hoAV 
promptly,  how  thoroughly,  and  how  effectively  that  duty 
was  performed  we  all  know. 
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The  administrators  who  are  defendants  here  have  ended 
their  defence.  Their  last  word  has  been  spoken  and  now 
we  are  to  conclude.  To  me  Mr.  Hirst  surrendered  that 
honor.  For  months  I  have  been  engaged  in  arranging  the 
facts  and  preparing  the  law  for  this  occasion. 

As  the'  hour  approached  for  me  to  perform  this  office,  it 
became  manifest  to  me  that  the  kind  of  argument  I  had 
prepared,  and  was  expected  to  deliver  after  the  customary 
and  regular  fashion  of  closing  arguments,  would  not  answer 
the  present  necessities  of  this  prolonged  and  serious  case. 
For  because  of  the  time  occupied  by  the  counsel  in  the 
defence,  much  of  our  case  must  have  escaped  you,  and  it 
would  be  necessary  to  repeat  the  references  to  the  books 
and  again  spread  before  you  the  multitude  of  accounts  and 
entries  that  were  in  evidence  in  the  case.  I  knew  well  that 
I  would  not  do  this  without  a  new  preparation,  and  even 
then  I  could  not  do  that  as  promptly  and  effectively  as  Mr. 
Hirst.  He  was  prepared  at  once  to  do  it  as  he  was  familiar 
with  each  stroke  of  the  pen,  each  figure,  each  page  that 
bore  on  this  case.  He  could  in  an  instant  show  by  the 
pointing  of  his  finger  the  errors  of  reference  committed  by 
our  adversaries,  and  with  equal  facility  lay  his  hand  on  the 
traces  of  the  wrong  that  had  been  done  us,  and  show  how 
clearly  even  that  would  appear,  notwithstanding  the 
attempts  that  had  been  made  at  concealment,  when  exposed 
to  the  just  result  of  careful  inspection  and  logical  reasoning. 
We  had  all  seen  and  felt  how  much  of  our  time  had  been 
consumed,  not  to  say  wasted  in  the  efforts  of  counsel  for 
the  defence  to  rehearse  the  work  of  their  accountant.  It 
is  the  part  of  a  true  lawyer  to  do  all  for  the  good  of  his 
cause,  and  strive  to  help  it  and  not  to  use  it  as  the  means 
of  gratifying  a  desire  for  excitement  by  the  eclat  of  an 
argument.  Impressed  with  these  views  and  anxious  only 
for  my  case,  not  eager  for  display,  I  resolved  that  Mr. 
Hirst  should  for  the  good  of  the  case  be  requested  to  con¬ 
clude  the  argument  for  the*  bank.  To  save  time,  to  make 
demonstration  clear,  simple,  and  plain,  to  carry  conviction 


/ 


4 


♦ 


to  jour  mind  that  our  cause  was  just,  and  through  your 
convictions  to  the  mind  of  the  public,  who  have  been  ap¬ 
pealed  to  by  the  accountants  through  the  newspapers  as 
injured  men,  I  solicited  Mr.  Hirst  to  take  my  place.  We 
held  it  under  advisement  for  some  time.  He  reminded  me 
that  I  was  surrendering  that  which  most  professional  men 
covet.  Our  colleague,  Mr.  Biddle,  was  earnest  in  his 
anxiety  to  impress  me  with  what  he  generously  said  was 
a  great  sacrifice  by  me.  I  satisfied  them  both  that  it  would 
be  better  for  our  case,  and  but  recently  Mr.  Hirst  as  gene¬ 
rously  resolved  to  perform  this  duty  for  me  as  he  had 
before  generously  accepted  a  junior  post. 

It  is  only  a  few  minutes  since  this  was  disclosed  to  the 
president  of  the  bank.  We  withheld  our  determination 
till  almost  the  last  day,  that  the  counsel  for  defendants 
spoke  in  conclusion,  so  that  we  might  not  resolve  with  too 
much  haste. 

ISTow,  sir,  having  made  this  explanation,  I  here  surrender 
my  brief  to  Mr.  Hirst,  thanking  him  for  his  courtesy  and 
congratulating  you  that  you  shall  hear  him  and  not  hear 
me. 

Argument  of  Yirm.  L.  Hirst. 

I  regret  very  much,  for  two  reasons,  that  my  learned 
colleague,  Mr.  Brewster,  has  devolved  upon  me  the  post 
of  honor  in*this  case,  that  of  concluding  the  argument, 
first,  because,  as  I  know,  he  has  for  months  devoted  all 
the  energies  of  his  profound  and  brilliant  intellect  to 
the  investigation  of  the  cause,  and  I  shall  quote  profusely 
from  his  copious  notes ;  and  secondly,  because  he  has  ex¬ 
hausted  the  legal  learning  of  England  and  this  country, 
in  collecting  authorities  upon  the  subject  of  the  legal  status 
of  Mr.  Boker,  and  I  am  seriously  in  doubt  whether  in 
transferring  this  duty  to  me  the  cause  will  not  suffer. 

I  will  not  commence  this  argument,  sir,  without  re¬ 
ferring  to,  but  not  discussing  (that  I  mean  to  do  at  a 
future  time)  the  views  taken  by  my  learned  friend 
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Mr.  Wharton,  on  the  subject  of  the  private  estate  of  Mr. 
Boker.  You  recollect  that  we  did  not  introduce  this  sub¬ 
ject  into  the  cause  ;  it  was  introduced  by  the  other  side  ;  we 
did  not  think  it  proper,  I  will  not  say  to  descend  to  that  sub¬ 
ject,  but  to  introduce  it,  and  if  in  the  investigation  of  it,  it  is 
necessary  to  go  into  the  domestic  expenses  and  the  private 
affairs  of  Mr.  Boker,  the  fault  is  not  with  us.  I  will  call 
your  attention  to  a  single  point  in  that  subject. 

I  refer  you  to  the  book  called  the  long  book,  which  con¬ 
tains,  in  Mr.  Boker’s  writing,  his  own  record,  and  his  own 
evidence  as  to  the  value  of  his  estate.  You  find  that,  on  the 
1st  of  January,  1816,  he  states  it  at  $214,000,  including 
the  balance  due  by  Boker,  Bros.  &  Jones,  stated  there  at 
$100,000,  and  deducting  incumbrances  amounting  to 
$54,000.  You  find  that  six  years  afterwards.  1st  January, 
1852,  he  enters,  in  his  own  writing,  items  of  his  property 
amounting  to  $246,700 ;  add  to  that  $100,000  due  by  Bo¬ 
ker,  Bros.  &  Jones,  (which  appears  in  the  first  statement, 
but  not  in  this,)  and  the  amount  is  $346,700.  Add  to  that 
the  sum  of  $40,000,  paid  by  Mr.  Boker,  on  the  1st  of 
November,  1852,  for  the  Sheaff  stores,  makes  $386,700; 
deduct  from  that  sum  the  incumbrances,  then  reduced  by 
$15,000,  viz. :  $39,500,  and  you  have  $347,200  in  1852, 
being  an  increase  of  over  $133,000  in  these  six  years.  We 
know  what  his  income  was :  it  is  in  evidence  before  you. 
Now,  sir,  I  say  it  is  physically  impossible  that  his  estate 
could  have  been  increased  $133,000  in  six  Years  by  com¬ 
pounding  of  that  income,  even  if  he  did  not  spend  it.  It 
is  impossible,  sir,  that  it  could  be  so  ;  it  has  not  been  given 
by  the  Creator  the  gift  to  man  to  demonstrate  it.  I  press 
this  view  before  you  in  order  to  enable  you  to  foresee  in  what 
mode  we  shall  by-and-by  discuss,  answer  and  refute  the 
general  statement  in  reference  to  his  private  estate,  made 
by  my  -learned  friend,  Mr.  Wharton.  And  here  is  pre¬ 
sented  at  a  glance,  concentrated  almost  within  the  circum¬ 
ference  of  a  -pin’s  head,  a  view  of  his  estate  written  by 
himself,  showing  that  in  six  years,  he  being  out  of  busi¬ 
ness,  and  having  no  means  but  his  income,  his  estate  in- 
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creased  over  $133,000.  I  will  show  you,  in  conclusion, 
that  it  increased  yet  more. 

I  have  said  that  we  know  what  Mr.  Boker’s  income  was. 
I  now  add,  we  know  how  he  spent  it.  It  is  a  matter  of 
surprise  that  his  brother  should  have  estimated  his  per¬ 
sonal  expenses  at  little  over  $4,000.  My  learned  friend, 
Mr.  Montgomery,  however,  estimated  them  at  $5,500 ;  my 
learned  friend,  Mr.  Wharton,  estimated  them  at  over  $9,000. 
The  highest  of  these  sums  is  too  low.  I  will  prove 
this  by  another  concise  and  simple  view  of  records  furn¬ 
ished  either  by,  or  from  under  the  eye  of,  Mr.  Boker  him¬ 
self.  Messrs.  Boker,  Bros.  &  Jones  produced  their  pass¬ 
books  with  Mr.  Boker,  containing  their  disbursements  for 
his  account.  I  refer  you  to  the  last  entries  in  their  pass¬ 
book  marked  F.  S.,  Sept.  27,  1865,  No.  2,  containing  the 
entries  of  January  and  February,  1854,  of  private  ex¬ 
penses  of  Mr.  Boker  disbursed  by  themselves.  You  ob¬ 
serve  that  in  these  two  months,  $2,474  were  expended. 
You  observe  they  were  all  family  expenses,  except  $100, 
an  instalment  on  North  Penna.  II.  R.  stock,  leaving  $2,374. 
In  the  long  book,  for  the  same  months  (Jan.  and  Feb., 
’54)  you  find  the  family  expenses  amount  to  $7,300  ;  ad¬ 
ding  that  sum  to  the  $2,374,  you  find  that  in  these  two 
months,  Mr.  Boker’s  expenses  were  $9,674. 

It  is  our  view,  sir,  that  Mr.  Boker’s  estate,  as  it  now 
stands,  was  the  result  of  his  acquisitions  in  the  Girard 
Bank.  When  I  come  to  the  investigation  of  the  private 
estate,  when  I  come  to  the  expense  books  of  Boker,  Bros. 
&  Jones,  and  the  long  book  of  Mr.  Boker,  I  will  show  you 
that,  if  Mr.  Boker  had  had,  during  his  presidency  of  the 
Bank,  no  other  estate  than  that  with  which  he  entered  it, 
it  would  have  been  entirely  consumed,  and  more  than  con¬ 
sumed,  by  the  disbursements  recorded,  either  in  his  own 
hand-writing  or  the  hand-writing  of  his  brother.  When 
lie  entered  the  Bank,  his  estate  consisted,  as  we  have  seen, 
of  real  and  personal  property.  His  real  estath  was  encum¬ 
bered  ;  his  houses  in  Spruce  street  were  mortgaged  for 
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$17,000 ;  his  houses  on  the  east  side  of  Broad  street  were 
mortgaged  for  $9,000.  His  farm  in  New  Jersey  was  mort¬ 
gaged  to  the  extent  of  $7,000.  So  far  as  his  real  estate  was 
concerned,  it  was  really  not  the  subject  of  reliance  in  the 
shape  of  a  private  fortune  of  a  gentleman  living  upon  his 
private  means.  And  the  income  of  his  personal  estate, 
independently  of  the  balance  due  to  him  on  the  books  of 
Boker,  Bros.  &  Jones,  ranged  from  $3,100  to  $3,600  a  year. 

I  promise  hereafter  to  show  you  that,  but  for  the  indirect 
acquisitions  which  accrued  to  Mr.  Boker  during  the  eleven 
years  and  a  half  he  was  President  of  the  Girard  Bank,  the 
whole  amount  of  the  estate,  at  his  own  valuation,  would 
have  been  absorbed  by  his  expenses.  Mr.  Boker’s  estab¬ 
lishments  were  numerous  and  expensive, — his  own,  his 
son’s,  Mr.  Geo.  H.  Boker,  and  his  son’s  Dr.  Charles  S. 
Boker.  After  building  his  two  mansions  in  Walnut  street 
the  father  occupied  one,  the  son  another ;  after  purchas¬ 
ing  the  house  in  Chestnut  street,  the  other  son  occupied 
that  in  part.  Therefore,  these  investments  were  unproduc¬ 
tive  and  expensive  i*  the  shape  of  repairs  and  taxes. 
One  item  of  expense  was  heavy  on  Mr.  Boker.  You  re¬ 
member  that  Mr.  Geo.  H.  Boker  drew  $80  a  week,  being 
over  $4,000  a  year,  for  more  than  two  years,  out  of  the 
cash  which  Mr.  Boker  had  advanced  as  capital  to  the  con¬ 
cern  of  Godfrey  &  Co.,  beginning  January,  ’56.  These 
expenses  were  very  heavy,  sir,  and  when  I  stated  to  you 
that  the  expenses  of  Mr.  Boker  were  at  least  $10,000  a 
year,  I  made  the  estimate  entirely  too  moderate,  because 
I  had  not  at  that  time  before  me  the  pass-books  of  Boker, 
Bros.  &  Jones,  which  show  the  disbursements  of  the  whole 
of  that  source  of  Mr.  Boker’s  income,  which  Mr.  Mont¬ 
gomery  fancied  was  being  compounded  all  the  time. 

With  this  remark,  sir,  I  approach  nearer  the  discussion 
of  the  case,  which  I  intend,  if  I  can,  to  make  short,  sharp, 
and  decisive.  We  have  expended,  Mr.  Auditor,  in  the 
investigation  of  this  cause,  more  time  and  labor  than  are 
requisite  for  an  entire  course  of  collegiate  studies.  We 
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have  had  an  argument,  I  allude  now  to  the  arguments  of 
my  learned  friends,  Mr.  Montgomery  and  Mr.  Wharton, 
presented  to  us,  which  I  may  say  were  more  able  than  any, 
perhaps,  ever  heard  in  the  history  of  our  courts,  and  I 
should  fail  to  do  that  justice  to  m/  learned  friend,  Mr. 
Montgomery,  which  I  conceive  is  his  due,  for  his  discus¬ 
sion  of  this  cause,  minute  as  it  was,  able  as  it  was,  if  I  do 
not  say,  and  I  think  you  will  agree  with  me,  that  it  was 
necessary  to  a  full  understanding  of  the  case  and  its 
details.  I  doubt  whether  you  would  be  able  to  see  before 
you  the  whole  of  this  cause,  with  all  its  roads  and  channels 
as  on  a  map,  if  it  were  not  for  the  assistance  you  have  de¬ 
rived  from  that  ela, borate  exhibition  of  the  details ;  I  say 
this  much  in  reference  to  the  details  of  the  cause ;  but 
when  my  learned  friend  built  his  arguments,  I  will  show 
that  he  was  in  the  condition  of  one  who  builds  without 
foundation. 

After  all  this  time  and  elaboration,  we  should  be  ashamed 
to  confess  that  we  have  not  found  the  clue  to  the  conduct  of 
Mr.  Boker.  I  think  we  have;  and  I  think  it  stares  us  in 
the  face,  in  the  evidence  in  this  cause.  It  is  the  united 
opinion  of  both  my  learned  antagonists,  and  their  witnesses 
assisted  them  in  that  opinion,  that  it  was  the  understanding 
of  Mr.  Boker  and  of  the  Board  of  Directors,  from  the  re¬ 
sumption  of  the  Bank  to  his  death,  that  Mr.  Boker  was 
serving  that  bank  for  salary.  That  is  a  point  on  which 
there  can  be  no  doubt  now,  and  yet  you  have  a  fact  in  this 
cause  which  has  no  precedent  in  the  annals  of  our  city 
banks,  that,  for  eleven  and  a  half  years,  Mr.  Boker  was 
serving  that  bank  for  salary  and  serving  it  without  pay. 
What  was  his  motive  for  this  act?  Because  every  act 
must  have  a  motive,— an  adequate  motive,- — a  motive  suffi¬ 
cient  to  account  for  the  act,— because  an  act  is  as  to  motive 
as  an  effect  is  as  to  the  cause.  What  was  his  motive  ?  Was 
it  because  the  bank  was  in  poverty  at  its  re-organization  ? 
That  was  not  the  motive ;  because  it  is  in  evidence  -that 
Mr.  Boker  demanded  and  received  compensation  as  as- 
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signee  of  the  bank — $4,500 — and  he  knew  that  only  fifty 
thousand  dollars  was  left,  after  that  heavy  payment  to 
him,  to  resume  business.  lie  received  it  as  per  long  book 
on  the  21st  of  September,  ’46,  and  the  bank  was  re-organ- 
ized  August  10th,  1846.  It  was  not,  therefore,  because 
the  bank  was  poor ;  nor  was  it  from  any  consideration 
arising  from  the  affluence  of  the  bank ;  because,  after  the 
capital  was  full  and  overflowing,  and,  up  to  within  a  few 
weeks  of  his  death,  he  prevented  even  the  discussion  of 
the  question  of  salary.  Nor  was  it  because  he  did  not  need 
money;  because  you  wall  see  directly,  that  he  needed  it 
much  and  always,  in  order  to  reduce  his  large  over  drafts 
on  his  private  account.  Nor  was  it  because  he  did  not 
care  for  money ;  because  his  usurious  transactions,  even 
where  his  closest  and  most  intimate  friend,  Mr.  Tucker, 
was  concerned,  exhibited  a  grasping  character,  which  you 
cannot  have  failed  to  notice  in  the  evidence.  Nor  was  it, 
sir,  because  his  course  in  reference  to  his  salary  caused 
him  to  be  the  object  of  public  suspicion,  for  Mr.  John  II. 
White  told  him  so ;  at  pp.  38  and  39,  vol.  ii.,  Mr.  White 
testified  that  he  told  him  that  his  course  in  reference  to 
that  subject  had  opened  him  to  obloquy  and  misrepresen¬ 
tation  ;  here  are  Mr.  White’s  own  words : 

“Before  tlie  report  was  presented,  I  conversed  with  Mr.  Boker,  and 
told  him  that  his  nominal  salary  opened  him  to  obloquy  and  misrepre¬ 
sentation  ;  that  it  was  bad  enough  to  have  money  and  obloquy  together, 
but  that  obloquy  without  salary  was  intolerable,  and  that  I  thought  he 
owed  it  to  himself  to  fix  a  fair  compensation;  that  the  public  would 
not  believe  that  he  served  for  a  nominal  sum  without  deriving  some 
incidental  advantages  from  the  position.  He  smiled,  and  remarked  he 
should  like  those  advantages  pointed  out.  I  told  him  that  I  did  not 
believe  there  were  such  derived  by  him  ;  but  that  I  was  not  the  public. 
He  smiled  again  with  a  fatigued  air,  for  he  was  quite  indisposed  at  the 
time,  and  Mrs.  Boker  was  at  death’s  door.” 

Now  if  Mr.  White  under  the  domestic  circumstances 
just  indicated  by  him,  thought  it  a  proper  time  to  let  Mr. 
Boker  know  he  was  charged  with  indirection,  it  was  a 
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proper  time  also  for  Mr.  Boker  to  answer  it,  if  be  was  inno¬ 
cent,  indignantly  when  be  was  told  so.  Mr.  White  uses 
cautious  language,  and  be  knows  the  full  force  of  words, 
and  when  be  tells  liim  that  the  public  would  not  believe 
that  be  was  not  deriving  incidental  advantages,  and  that 
these  advantages  are  of  a  character  which  subjected  him  to 
obloquy,  a  very  significant  word  ;  what  does  Mr.  Boker 
say  ?  Does  he  deny  it  indignantly  ?  Does  he  say  it  is 
false  ?  Does  he  demand  to  know  the  author  of  the  charge 
against  him  ?  Does  he  say  to  Mr.  White,  how  dare  you, 
sir,  how  dare  any  one  impugn  my  private  or  my  official  char¬ 
acter  in  this  way?  No,  sir,  he  makes  an  answer  which  if 
I  do  not  mistake  was  something  like  the  answer  Dr. 
Webster,  of  Boston,  gave  when  he  was  charged  with  the 
murder  of  Dr.  Parkhill,  an  answer  which  satisfied  the  re¬ 
flective  mind  of  Boston,  that  that  gentleman  was  guilty. 

He  answers : 

“  I  should  like  to  have  those  advantages  pointed  out.” 

I  have  considered,  and  you  may  perhaps  unite  with  me 
in  the  opinion,  that  the  answer  was  equivalent  to  a  con¬ 
fession  by  Mr.  Boker,  that  he  really  was  deriving  the  ad¬ 
vantages,  to  which  I  am  now  about  to  refer. 

There  was  but  one  motive  that  could  have  induced  him 
to  endure  and  brave  the  obloquy,  to  which  Mr.  AVhite 
referred,  rather  than  give  up  the  persistent  and  consistent 
course,  which  he  pursued  every  day  during  the  eleven  and 
a  half  years  of  his  official  life,  not  to  permit  his  salary  to 
be  the  subject  of  discussion.  Now  what  was  the  motive? 
I  have  pointed  out  several  that  might  be  suggested,  but 
which  from  the  circumstances  of  the  case  are  not  a  sufficient 
answer.  The  only  motive  that  I  have  not  alluded  to  is, 
that  Mr.  Boker  was  not  serving  for  salary,  but  serving  for 
perquisites.  You  have  here  the  clue,  the  explanation  and 
the  solution  of  the  enigma,  if  it  be  an  enigma  any  longer, 
of  Mr.  Boker’s  conduct.  He  had  at  command  and  always, 
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at  least,  a  million  of  dollars,  and  often  more,  to  loan  to 
borrowers,  and  I  need  not  say  to  you  that  loans  to  men  of 
business  are  necessary  to  their  business  existence.  lie  was 
fond  .of  this  power,  and  fonder  of  its  perquisites.  Mr. 
Boker  was  dispensing  these  favors  and  had  his  devotees 
worshipping  at  his  shrine.  Some  of  them  have  been  ex¬ 
amined  here.  No  doubt  they  told  him  what  they  have  told 
you,  that  his  services  could  not  be  compensated  with  money. 
Another  told  him  as  he  told  you  that  his  services  would 
not  be  compensated  with  ten  thousand  a  year,  and  no  doubt 
they  all  told  him  what  my  learned  friends  have  said  to  you 
for  him,  that  the  stockholders  had  no  right  to  complain  if 
they  received  sufficient  dividends,  that  they  would  subject 
themselves  to  the  criticism  of  the  public  if  they  ventured 
to  complain  ;  that  as  for  the  stockholders,  all  they  had  a 
right  to  care  about  was  their  dividends  regularly.  Now 
you  have,  sir,  it  seems  to  me,  a  clue  to  the  whole  of  his 
course.  Mr.  Boker  was  serving  the  hank,  not  for  salary, 
hut  for  perquisites.  If  you  can  from  the  evidence  of  this 
course  discern  any  other  motive  for  the  extraordinary  action 
of  Mr.  Boker  you  will  do  so.  I  cannot.  This  motive 
seems  to  me  to  explain  all  that  may  be  considered  unex¬ 
plained,  if  anything  remains  unexplained  of  mystery  in  this 
cause. 

I  now  approach  still  closer  the  discussion  of  the  claims 
of  the  bank.  I  desire  to  ask  your  especial  attention  in 
advance,  to  the  spirit  with  which  this  cause  was  opened 
before  you.  My  learned  colleague,  Mr.  George  W.  Biddle, 
who  has  largely  contributed  to  the  views  I  shall  present  to 
you,  stated  in  opening  the  cause, 

“  It  is  our  duty  as  representatives  of  the  corporation  to  make  these 
claims,  until  a  proper  explanation  is  given.  We  are  instructed  to  say 
that  if  such  explanations  are  given,  we  will  withdraw  the  claims.” 

These  instructions  were  reported  to  you  on  the  fifteenth 
of  November,  1859,  six  years  ago.  I  presume  that  my 
learned  friend,  Mr.  Wharton  must,  to  do  him  proper  justice, 
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have  referred  to  these  instructions,  when  he  called  this  case 
an  experiment. 

Now,  sir,  let  me  say  a  few  words  in  regard  to  a  general 
view  of  this  cause.  It  has  been  a  long  cause,  but  it  is  not 
a  complicated  one.  Many  of  the  claims  are  such  as  the 
District  Court,  at  Nisi  Prius,  dispose  of,  half  a  dozen  of  a 
morning.  There  is  not  one  of  them  that  will  task  you  se¬ 
riously,  when  you  come  to  consider  them.  In  regard  to 
the  law,  a  reference  to  the  settled  rules  which  comprise  the 
law  of  money  had  and  received,  and  the  law  of  confiden¬ 
tial  and  official  relations  will  suffice.  In  reference  to  the 
facts,  there  is  not  a  fact  material  to  the  cause  of  the  bank, 
that  is  not  evidenced  by  written  and  contemporaneous 
proofs.  So  true  is  this  remark,  Mr.  Auditor,  that  you  will 
find,  when  you  come  to  consider  this  cause,  that  you  may 
strike  out  the  whole  of  the  parol  testimony  on  behalf  of 
the  bank,  excepting  where  it  is  fortified  by  entries  made  at 
the  time  referred  to  b}^  the  witnesses.  The  entries  being 
such  as  you  will  find  could  not  have  been  made,  except 
upon  the  basis  that  the  explanations  given  by  the  wit¬ 
nesses  are  true.  I  claim,  however,  the  benefit  of  the  import¬ 
ant  and  conclusive  testimony  of  Mr.  John  II.  White,  who 
was  called  by  the  other  side.  I  deny,  utterly  deny,  that 
either  you,  or  any  of  the  learned  judges  who  come  after 
you,  will  find  any  difficulty  in  coming  at  the  truth  of  this 
cause  according  to  the  evidence.  The  only  confusion  that 
has  arisen,  and  I  regret  very  much  to  make  this  remark, 
is  a  want  of  order  and  system  in  the  argument  presented 
to  you  on  behalf  of  the  estate.  Our  order  of  argument 
will  be  very  different  ;  it  will  be  a  strict  and  close  argu¬ 
ment  on  the  claims  of  the  bank,  and  in  so  doing  I  will 
refer  you  to  the  line  of  thought  I  have  adopted,  and  you 
may  perhaps  think  it  worthy  of  adoption  by  yourself. 
I  took  up  these  twenty  claims  and  enquired,  as  to  each,  in 
the  first  place  is  it  proved  prima  facie  ?  Secondly,  is  it  de¬ 
nied  ?  I  mean,  in  the  way  of  denial  of  the  facts  on  which 
the  claim  rests  ;  on  those  two  points  the  onus  is  upon  the 
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bank.  Thirdly,  I  enquired  what  defence  has  been  made  in 
the  way  of  credits  or  allowances,  and  upon  that  branch  of  the 
subject  the  onus  is  upon  the  accountants.  Adopting  this 
strict  and  close  order  of  considering  the  cause  ;  and  I  think 
there  is  no  other  that  you  can  so  conveniently  adopt  ;  you 
will  find  as  you  consider  the  claims  from  No.  1,  to  No.  20, 
that,  as  to  most  of  them,  the  facts  are  such,  as  will  give 
you  no  difficulty,  and  that,  as  to  the  rest  of  them,  there  is 
no  more  difficulty  than  the  ordinary  contested  items  on 
trustees’  or  executors’  accounts  which  come  before  you  as 
auditor. 

I  will  now  proceed  to  consider  these  claims  ;  nine  of 
them  would  appear  from  the  evidence,  if  the  accounts  B. 
B.  2,  and  the  books  F.  S.  9  and  10,  had  never  existed,  I 
will  consider  them  first,  because  they  steer  clear,  and  are 
free  of  the  minute  and  laborious  investigation  of  those  ac¬ 
counts  and  books  which  have  engaged  the  largest  share  of 
the  attention  of  my  learned  opponents.  These  nine  claims 
which  I  repeat,  so  as  to  impress  the  remark  on  your 
mind,  would  arise  from  the  evidence,  if  those  two  species 
of  accounts  or  transactions  had  never  existed,  are : 

First. — Interest  on  overdrafts  on  Mr.  Boker’s  private  ac¬ 
count. 

Second. — The  overdraft  on  the  private  account  of  Mr. 
Boker  at  the  time  of  his  death. 

Third. — The  note  of  $9,000. 

Fourth. — The  note  of  $24,000. 

Ninth. — The  deposit  of  General  Bickel,  $29,067  48. 

Sixteenth  and  Seventeenth. — The  income  from  demand 
loans  which  flowed  into  the  box  or  compartment  in  the 
First  Teller’s  drawer.  , 

Eighteenth. — The  stock  of  Mr.  Geo.  W.  Richards  which 
Mr.  Boker  appropriated  to  his  own  use. 

Nineteenth. — The  sums  of  bonus  received  by  Mr.  Boker 
from  Thurlo,  Hughes  &  Co.,  Sam’l  P.  Wiltbank,  and  God¬ 
frey  &  Co.,  in  consideration  of  loans  of  the  funds  of  the 
bank. 
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First  Claim. 

The  first  claim  is  for  interest  on  overdrafts  on  the  pri¬ 
vate  account  of  Mr.  Boker.  The  exhibit  connected  with 
it,  is  marked  “  B.”  This  claim  is  as  follows  : 

“  To  interest  on  overdrafts  of  Mr.  Boker’s  private  account,  $5,125. 

Interest  on  same  from  end  of  each  month.” 

On  the  first  page  of  the  exhibit  you  will  find  monthly 
statements,  showing  how  much,  at  the  expiration  of  each 
month,  was  due  to  the  bank  for  the  overdrafts  of  Mr.  Bo¬ 
ker  for  that  month.  What  is  an  overdraft  in  banking  es¬ 
timation  and  in  banking  usage  ?  It  is  forbidden  by  the 
by-laws ;  officers  who  permit  or  conceal  it,  are  subject  to 
dismissal ;  customers  who  perpetrate  it  and  by  means  of 
overdrafts  on  the  bank  obtain  money  without  leave,  are 
excluded  from  further  connection  with  the  institution.  It 
is  a  serious  banking  fault ;  it  is  immoral ;  it  is  a  fraud,  and 
it  has  been  ruled  that  a  party  who  gives  a  check  upon  a 
bank,  payable  on  demand  in  which  he  has  no  funds,  com¬ 
mits  a  criminal  offence  called  false  pretence.  How  was 
this  managed  by  Mr.  Boker  ?  How  was  it  that  during 
many  years  of  his  official  life,  he  could  have  overdrawn 
the  bank  without  being  reported  to  the  board  ;  for  these 
overdrafts  were  persistent  and  long  continued,  and  of  large 
amount.  No  president  of  a  bank  could  retain  his  position 
if  the  directors,  who  are  bound  to  look  to  the  interests  of 
the  stockholders,  became  acquainted  with  the  fact  that  he 
was  in  the  habit  of  overdrawing  the  bank  continuously  for 
large  amounts.  It  was  managed  by  an  order  given  to  Mr. 
Lehman,  or  he  would  not  have  done  so,  to  anchor  the 
checks  of  Mr.  Boker  in  the  first  teller’s  drawer,  and  not 
carry  them  immediately,  as  they  ought  to  have  been,  to  the 
bookkeeper  who  kept  Mr.  Boker’s  private  account.  My 
learned  friends  introduced  this  subject  themselves,  with  a 
view  of  showing  that  it  was  not  probable  that  Mr.  Boker 
sought  indirect  gains,  when  he  had  large  balances  to  his 
credit  lying  stagnant,  so  devoted  was  he  to  the  business  of 
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the  bank.  One  of  the  witnesses,  Mr.  Oakford,  on  page 
243,  Yol.  1,  in  answer  to  Mr.  Wharton,  states  the  annual 
balances  to  the  credit  of  Mr.  Boker.  My  learned  friend 
would  not  have  asked  the  question  if  he  had  foreseen  the 
revelation  which  subsequently  resulted  from  an  examina¬ 
tion  of  the  pass  books  of  Mr.  Boker.  The  method  by 
which  these  overdrafts  were  committed  was  so  well  con¬ 
ceived,  and  in  its  results  so  successful,  that  it  was  not  dis¬ 
covered  until  shortly  before  I  commenced  my  opening 
argument.  It  struck  me,  and  this  led  to  the  investigation, 
that  if  Mr.  Boker  was  overdrawn  on  the  day  of  his  death, 
(as  it  is  confessed  he  was,)  while  the  ledger  exhibited  a 
balance  of  $2209.59  in  his  favor,  that  the  means  by  which 
that  thing  was  accomplished  could  not  have  been  adopted 
at  that  time,  but  must  have  been  the  continuation  of  an 
irregular  method.  Accordingly  I  compared  Mr.  Boker’s 
private  pass-books  with  his  ledger  account,  from  1846  to 
1858,  and  found  that,  from  the  time  Mr.  Boker  entered  the 
bank  until  he  died,  but  for  the  deposit  of  General  Bickel’s 
money,  he  was  overdrawn  every  day  of  his  official  life,  in 
very  heavy  amounts,  from  $27,000  down.  It  was  a  mode 
almost  impossible  of  detection.  Mr.  Lehman  tells  you 
that  he  never  knew  Mr.  Boker’s  account  was  overdrawn. 
Mr.  Oakford,  the  bookkeeper,  who  kept  the  account,  was 
asked  whether  Mr.  Boker’s  account  was  overdrawn,  and  he 
said  no,  and  he  spoke  according  to  his  knowledge.  The 
ledger  showed  that  he  was  not.  The  manner  in  which  Mr. 
Boker  conducted  this  thing  was  well  calculated  to  deceive. 
If  Mr.  Lehman  had  had  an  understanding  of  the  kind  with 
any  man  outside  of  the  bank,  instead  of  Mr.  Boker,  it  would 
have  been  an  offence  of  the  most  serious  character;  but  Mr. 
Lehman  had  no  right  to  dispute  his  orders.  If  checks  had 
been  delivered  to  the  bookkeeper,  and  he  had  failed  to 
charge  them,  by  an  understanding  between  himself  and  a 
person  outside  of  the  bank,  what  would  have  been  the 
consequence  ?  Does  it  diminish  the  turpitude  of  the  trans¬ 
action,  that  the  person  who  had  that  understanding  with 
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the  teller  of  the  bank  was  an  officer  who  was  put  there  to 
guard  against  such  a  thing.  I  submit  that  it  aggravates 
the  turpitude  of  it ;  but  there  is  no  claim  against  Mr.  Boker 
for  damages  for  the  moral  wrong.  The  simplest  and 
the  lowest  measure  of  compensation  asked,  is  interest  on 
the  money  which  went  into  his  hands  and  was  used  by 
him.  There  could  not  have  been  a  more  successful  or 
more  complete  method  to  conceal  these  transactions  than 
that  adopted  by  Mr.  Boker.  The  checks  were  kept  in  the 
first  teller’s  drawer,  and  known  only  to  Mr.  Lehman  and  to 
himself.  The  bookkeeper  knew  nothing  of  them,  and 
consequently,  and  innocently,  credited  false  balances  annu¬ 
ally. 

Again,  Mr.  Boker  never  kept  a  bank  book.  He  could 
not  keep  a  bank  book.  It  was  not  consistent  with  the 
method  he  had  adopted  to  keep  a  bank  book,  because  that 
would  have  been  settled  annually,  and  it  would  have  im¬ 
posed  upon  him  the  obligation  of  saying  to  the  bookkeeper, 
I  have  not  this  balance  in  the  bank.  These  large  sums 
which  your  ledger  says  I  am  entitled  to,  are  false.  He 
knew  that  that  ledger  was  a  standing  falsehood  every  day 
he  had  been  in  the  bank,  and  he,  therefore,  eould  not  have 
a  bank  book  to  be  settled.  What  is  the  answer  to  this  claim  ? 
My  learned  friend  Mr.  Wharton  told  you  that  these  over¬ 
drafts  were  merely  a  perquisite.  He  argued  that  they  were 
in  the  nature  of  a  gift,  like,  as  he  said,  a  dead-head  ticket 
over  a  railroad,  by  virtue  of  his  official  position.  I  have 
said  that  Mr.  Boker,  doubtless,  considered  all  his  gains 
perquisites.  He  thought  that  if  his  acts  ever  came  to  the 
knowledge  of  the  board,  he  could  say — gentlemen,  you 
have  not  suffered  any  injury;  I  only  strained  the  credit  of 
the  bank.  You  have  actually  sustained  no  loss.  You 
have  declared  large  dividends,  and  you  have  had  a  president 
who  served  you  without  salary ;  but,  if  Mr.  Boker  had  taken 
one  dollar  of  salary,  if  he  had  ever  consented  to  receive 
compensation  in  the  name  of  salary,  then  he  would  have 
been  stripped  of  excuse  before  the  directors.  My  learned 
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friend,  Mr.  Montgomery  says,  the  exhibit  is  in  error  in  its 
commencement*  In  making  the  statement,  I  omitted  some 
entries  which  show  a  larger  over-draft.  I  furnished  our 
learned  friends  with  a  list  of  these  entries  ;  the  first  pass¬ 
book  of  the  series,  has  been  lost,  but  we  show  what  the 
contents  were,  by  reference  to  the  long  book  in  which  they 
were  transcribed.  In  omitting  these  sums  in  1846,  there 
was  no  error  except  that  the  exhibit  charges  a  less  amount 
of  over-drafts  than  actually  existed,  as  you  see  on  inspec¬ 
tion.  My  learned  friend  says,  the  exhibit,  if  wrong  on  one 
day,  is  wrong  throughout.  That  is  a  mistake.  Each  day 
purports  to  represent,  and  does  truly  represent,  the  exact 
debit  balance  in  that  account,  treating  the  exhibits  in  the 
pass  book  as  if  entered  on  the  ledger,  as  they  ought  to 
have  been  at  the  time  the  money  was  drawn  from  the 
first  teller’s  drawer.  Please  look  at  these  checks  carried  as 
cash  in  the  first  teller’s  drawer,  (all  that  have  been  produced 
by  the  other  side,)  instead  of  being  carried  directly  to  the 
bookkeeper  as  they  ought  to  have  been. 

I  have  said  that  the  first  pass  book  in  point  of  date  is 
lost ;  the  next  in  point  of  date,  commences  “  March  7,  1848, 
vouchers  given  up,  $30,335  20,”  in  Mr.  Boker’s  hand¬ 
writing.  This  sum  $30,335  20  appears  in  the  long  book  as  a 
footing  of  the  checks  prior  to  that  date,  and  fixes  beyond 
doubt,  the  details  making  that  total.  I  have  with  me  and 
present  to  you  a  roll  of  papers  containing  figures,  which 
not  only  shows  you  how  Mr.  Boker  kept  his  accounts  with 
the  drawer,  but  shows  this  statement  to  be  accurate.  These 
rolls  of  papers  are  such  as  Mr.  Hoefflich  described,  in 
which  the  checks  were  folded.  The  first  sum  is  $2840.02, 
all  in  Mr.  Boker’s  handwriting,  and  the  total  of  this  long 
list  of  figures  is  $30,335  20. 

You  will  recollect  the  bank  resumed  in  August,  1846, 
with  -cash  on  hand,  $50,000.  It  had  scarcely  got  well 
under  way  until  1847.  Was  it  not  a  very  severe  drag 
upon  it,  that  within  little  more  than  one  year  after  that, 
$30,000  of  Mr.  Boker’s  checks  were  carried  in  the  drawer 
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as  cash,  his  private  account  all  the  while  being  overdrawn. 
If  that  was  wrong  wbat  shall  we  say  of  th#  continued 
increase  of  the  same,  debited  on  bis  pass  book,  car¬ 
ried  as  cash,  until  that  balance  reached  $64,011  49,  in 
December,  1849,  every  day  during  these  two  years  Mr. 
Boker  being  heavily  overdrawn.  Was  it  not  a  cruel  thing, 
in  the  infancy  of  the  bank,  that  Mr.  Boker  should  have 
placed  in  the  first  teller’s  drawer  $64  000  of  paper  substi¬ 
tutes  for  cash  which  he  had  taken ;  every  one  of  which 
items  had  been,  immorally  and  illegally,  withheld  from  the 
bookkeeper,  who  kept  Ins  private  account.  These  over¬ 
drafts  went  on,  as  you  know,  until  General  Bickel’s  deposit 
of  $29,067  48  made  the  account  good  at  a  time  when  it  was 
overdrawn  to  the  extent  of  over  $18,000.  It  will  be  a 
question  in  this  cause,  which  I  mean  to  discuss  hereafter, 
whether  the  Girard  Bank  came  to  the  end  it  did  by  means 
of  Mr.  Boker,  or  in  spite  of  Mr.  Boker.  But,  to  the  point, 
was  it  not  a  cruel  thing — we  know  it  was  a  wrong  thing — 
we  submit  that  it  was  a  fraud,  to  overdraw  the  bank  by 
means  of  such  memorandums  in  the  drawer,  representing 
money  of  the  bank  used  by  Mr.  Boker.  I  do  not  say  that 
the  account  was  overdrawn  $64,000,  I  will  give  you  the 
sums  of  overdrafts  directly  ;  but  the  suppression  of  debits 
gave  a  false  color  to  the  account,  and  the  overdrafts  were 
frauds. 

Mr.  Auditor,  this  fact  of  itself  demoralizes  the  case  of 
Mr.  Boker.  This  of  itself  is  a  complete  answer  to  all  that 
has  been  said  of  his  fidelity  to  the  bank,  or  of  the  faithful 
execution-  of  his  trust,  or  of  the  presumption  of  the  law 
that  an  officer  performs  his  duty.  My  learned  friend  says 
that  this  exhibit  is  in  error  at  this  end  of  it.  It  is  so  ;  but 
the  error  is  against  the  bank,  and  in  order  to  explain,  as 
well  as  to  excuse  the  error,  allow  me  to  state  the  basis  on 
which  that  account  was  made  up.  It  occurred  to  me  that, 
as  the  deposit  of  Commonwealth  money  by  General  Bickel 
should  have  gone  to  the  credit  of  the  Commonwealth  when 
the  deposit  was  made,  and  not  to  Mr.  Boker’s  private  ac¬ 
count,  I  ought,  therefore,  to  disregard  that  deposit  altogether, 
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because  Mr.  Boker  bad  no  right  to  appropriate  it  to  his 
own  use.  I  treated  it  as  common  honesty  would  treat  it,  as  if 
it  had  never  been  made.  I  omitted  that  credit  $29,067  48, 
until  January,  1856,  when  Mr.  Boker  paid  $11,000  on  ac¬ 
count,  and  treated  it  after  that  date  as  $18,000.  But  my 
learned  friend  says,  and  he  says  correctly,  that  inasmuch 
as  we  claim  that  sum,  with  interest,  in  another  branch 
of  this  cause,  we  ought  to  rely  upon  our  right  to  recover 
it  on  the  facts  of  that  claim.  Therefore  this  claim  for 
interest  on  overdrafts  is  re -stated  accordingly. 

The  result  is  this:  The  private  account  of  Mr.  Boker 
was  overdrawn  as  stated  in  the  exhibit,  from  1846,  up  to 
the  24th  February,  1858.  After  that  date  it  was  good 
until  1856,  and  then  it  began  to  be  overdrawn,  and  so  it 
continued  until  the  end  of  Mr.  Boker’s  life ;  but  the  fact 
remains  that,  but  for  that  deposit  of  $29,067.48,  Mr.  Boker’s 
account  would  have  been  overdrawn  every  day  of  his 
official  life  to  the  amount  indicated  in  the  exhibit,  which 
begins  December,  1846,  with  overdrafts  $877.95.  In  Jan¬ 
uary,  1847,  the  overdrafts  reached  $3,539.02  ;  in  February, 
1847,  $2,810.01 ;  in  March,  1847,  $3,125.40  ;  and  so  on  until 
in  July,  1847,  over  $10,000  ;  in  June,  1848,  $16,999.44  ;  in 
July  the  overdrafts  range  between  $18,000  and’  $16,000  ; 
in  August,  $17,000  ;  in  September,  1848,  between  $17,000 
and  $19,000 ;  in  October,  from  $18,000  to  $19,000,  and  the 
same  in  November,  1848;  in  August,  1849,  $20,000;  and 
so  on  varying  in  amount  over  and  under  $20,000  ;  in  Sep¬ 
tember,  1852,  they  ranged  from  $26,000  to  $28,000  ;  on  the 
24th  of  February,  1854,  when  Gen.  Bickel’s  deposit  was 
entered  to  the  credit  of  Mr.  Boker,  the  overdraft  Avas 
$18,067.49. 

In  stating  the  account  we  have  charged  at  the  end  of 
each  month  the  interest  on  over-drafts  during  the  month. 
These  amounts  of  interest  for  over-drafts  sometimes  appear 
to  be  large.  For  instance,  in  December,  1852,  the  sum  due 
for  interest  on  overdrafts  Avas  $143.21,  for  the  overdrafts 
of  that  month.  No  one  doubts  that  the  bank  is  entitled 
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to  interest,  we  charge  interest  on  the  monthly  debits  to 
the  present  time.  It  would  be  no  compensation  to  the 
Girard  Bank  to  pay  them  to-day  interest  on  overdrafts 
which  Mr.  Boker  ought  to  have  paid  thirteen  years  ago. 
It  will  not  be  denied  that  we  are  lenient  when  we  say  that 
an  officer  of  a  bank  ought  otice  a  uaouth  to  pay  interest  on 
the  amounts  he  has  overdrawn  ;  this  would  seem  no  more 
than  right,  perhaps  much  less.  You  will  agree  with  me, 
that  to  pay  the  bank  to-day,  the  interest  on  overdrafts  made 
eight  to  nineteen  years  ago,  would  be  no  compensation  at 
all,  because  it  was  the  duty  of  Mr.  Boker  to  pay  up  the 
■next  day.  He  cannot  take  advantage  of  his  own  wrong 
in  withholding  it  from  the  bank  until  this  late  day.  The 
effect  of  a  change  in  the  form  of  stating  the  account,  would 
be  to  increase  the  amount  due  the  Girard  Bank,  viz. :  at 
the  date  of  each  deposit,  deduct  interest  on  the  existing 
overdraft  and  credit  the  balance,  the  result  of  that  calcu¬ 
lation,  self-evidently,  would  increase  the  sum  due  the  bank. 

AYe  have  stated  this  account  against  Air.  Boker’s  estate  on 
a  principle  least  injurious  to  it,  and  against  the  bank.  It 
may  be  accepted  or  rejected ;  but  if  not  accepted,  I  submit 
as  a  matter  of  law,  that  if  a  party  overdraws  his  bank 
account  and  becomes  indebted  to  the  bank,  say  ten  dollars 
for  interest  on  that  overdraft,  his  next  deposit  is  subject  to 
a  deduction  of  that  ten  dollars,  leaving  a  credit  to  his  account 
of  $990.  That  is  the  law  and  there  is  no  doubt  about  it.  If 
the  bank  had  known  of  the  overdrafts,  the  interest  would 
have  been  charged  at  once,  and  there  would  have  been  no 
repetition  of  the  offence. 

In  justice  to  Mr.  Lehman,  we  must  remember  the  cir¬ 
cumstances  in  which  he  was  placed.  A  due  subordina¬ 
tion  is  necessary  on  the  part  of  an  inferior  officer  of  a 
bank;  he  is  required  to  obey  his  superior  implicitly.  He 
is  not  to  know  that  the  instructions  he  receives  from  his 
superior  are  without  authority.  He  is  not  to  suspect  that 
they  are  given  to  him  without  the  knowledge,  sanction 
and  direction  of  the  Board  of  Directors.  The  first  teller 
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receives  no  instructions  from  the  Board.  The  President, 
or  the  Cashier,  is  the  executive  officer  of  the  hank,  and 
the  orders  given  by  either  of  them,  in  point  of  law,  and, 
as  we  know,  in  point  of  custom,  are  obeyed  implicitly.  I 
need  not  say  to  you  that,  if  any  inferior  officer  of  a  bank 
should  presume  to  question  such  authority,  especially 
where  the  act,  if  not  authorized,  was  wrong,  it  would  im¬ 
peril  his  position  at  once. 

I  ask  you  to  turn  to  the  tables  in  the  supplementary 
argument,  pp.  26  and  29,  and  there  you  find  monthly  state¬ 
ments  of  the  sums  due  by  Mr.  Boker  on  his  pass-book  and 
checks,  as  of  the  first  day  of  each  month,  from  the  1st  of 
January,  1847,  to  the  1st  of  December,  1856.  You  observe 
that  The  practice  never  ceases;  it  was  a  very  convenient 
one,  certainly;  it  was  one  that,  if  adopted  by  banks,  ought 
not  to  be  confined  to  the  presidents.  I  think  their  counsel 
ought  to  have  the  same  and  equal  right  who  labor  for 
them  as  we  do.  I  think,  also,  the  cashier,  certainly  the  first 
teller,  the  book-keeper,  of  course,  and  I  know  not  why  the 
messenger,  and  the  porter  should  not  enjoy  it.  If  it  is  a 
lawful  incident  of  the  offices  they  hold,  they  have  a  right 
to  enjoy  these  perquisites.  The  entries  on  the  pass-book 
run  up,  on  the  first  of  November,  1849,  to  $62,896,  on  the 
first  of  December,  $62,998,  and,  as  that  is  an  important 
date  in  this  cause,  I  digress  for  a  moment  to  ask  you  to 
remember  Mr.  Hoefflick’s  testimony,  who  says,  that  when 
he  saw  the  bundle  of  private  charges  against  Mr.  Boker 
in  the  drawer,  for  building,  and  otherwise,  they  were 
about  $63,000 ;  he  testifies  that,  at  that  time,  he  saw  nearly 
a  million  of  dollars  of  cash  memoranda  in  the  drawer. 
During  all  this  long  period  of  time,  from  the  1st  of  Janu¬ 
ary,  1847,  to  the  date  of  Mr.  Boker’s  death,  we  have  the 
pass-books  in  evidence,  showing  that  this  practice  was 
continued.  It  is  not  pretended  that  the  Board  of  Directors 
had  any  knowledge  of  it.  Mr.  Oakford,  the  book-keeper 
during  all  that  long  period  of  time,  had  no  knowledge  of 
it.  It  does  not  appear,  in  any  of  the  evidence  in  this  cause, 
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that  these  books  were  ever  examined  or  seen  by  any  one 
but  Mr.  Lehman  and  Mr.  Boker, — they  were  periodically 
taken  home  by  Mr.  Boker,  and  compared  with  the  vouchers 
now  produced  by  the  administrators  before  you,  and  for 
the  first  time,  as  I  have  already  stated,  examined  and  of¬ 
fered  in  evidence  by  us  as  late  as  November,  1863.  I  for¬ 
bear  remarks,  such  as  perhaps  the  law  would  suggest  on 
this  subject,  for  we  simply  ask  for  interest  on  these  over 
drafts,  no  more.  Less  than  that  we  could  not  claim. 

In  leaving  this  branch  of  the  cause,  I  make  two  remarks, 
which  will  apply  to  every  claim  presented  to  you  on  be¬ 
half  of  the  Girard  Bank.  1.  The  claim  originated  with¬ 
out  the  knowledge  of  the  Board  of  Directors.  2.  It  is 
plain  and  clear  on  the  law  and  the  facts. 

I  proceed,  Mr.  Auditor,  to  the  consideration  of  the 
second  claim,  which  reads  as  follows : 


Second  Claim. 

“  To  debits  on  Mr.  Boker’s  private  account  as  per  pass-book  1857 
and  1858,  and  the  individual  ledger  1858,  amounting  to  $6,652.75,  with 
interest.” 

This  claim  is  admitted  with  the  exception  of  two  items, 
of  taxes  and  interest  on  the  Crescentville  property,  and  our 
learned  friends  say  that  they  ought  to  depend  upon  the 
result  of  that  question.  We  have  already  announced  that 
we  agreed  to  that,  but  I  desire  to  make  some  remarks  in 
reference  to  the  claim.  At  the  date  of  Mr.  Boker’s  death 
the  debit  on  the  private  pass  book  was  $10,382.33.  There 
was  a  balance  to  his  credit  on  the  ledger  of  $2,209.  59. 
This  affords  you  an  opportunity  of  judging  of  the  opera¬ 
tion  of  that  private  pass  book ;  while  upon  the  ledger  Mr. 
Boker  appeared  to  have  been  in  credit  $2,209.59,  the  pass¬ 
book  exhibited  debits  to  the  amount  of  $10,382.33.  That 
would  have  left,  as  you  perceive,  sir,  over  $8,000  due  to 
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the  bank  ;  but,  subsequently,  Mr.  Geo.  H.  Boker  transferred 
to  the  account  of  his  late  father  a  balance  to  his  credit  of 
$1,570.02,  being  the  collection  of  Mr.  Wiltbank’s  partner¬ 
ship  notes  that  you  have  heard  so  much  of ;  Mr.  Boker 
collected  them,  not  in  his  own  name,  but  deposited  and 
collected  them  in  the  name  of  his  son,  Mr.  Geo.  H.  Boker. 
That  reduced  the  overdraft  to  the  sum  I  have  just  stated, 
$6,652.75.  In  the  meantime,  the  book-keeper  of  the  bank, 
supposing  that  $2,209.59  was  actually  due  to  Mr.  Boker, 
transferred  it  to  his  administrators,  as  the  face  of  the  account 
now  exhibited  to  you  shows,  and  gave  them  a  bank-book, 
which  I  now  show  you,  crediting  them  with  that  apparent  bal¬ 
ance.  When  the  pass-book  came  to  be  looked  into,  which 
don’t  seem  to  have  been  then  made  the  subject  of  notice,  it 
was  discovered  that  the  balance  was  fictitious.  That  was 
in  May,  three  months  after  Mr.  Boker’s  death,  and  his  ac¬ 
count  was  debited,  leaving  the  balance  now  claimed 
$6,652.75. 

My  learned  friend,  Mr.  Montgomery,  in  discussing  the 
first  claim,  argued  that  these  settlements  made  by  the  book¬ 
keeper  came  within  the  law  of  account  stated.  If  that 
were  so  the  settlement  of  the  account  in  February,  1858, 
would  be  binding  on  the  bank ;  for  the  apparent  balance  of 
$2,209.59  was  passed  to  the  credit  of  the  administrators. 
The  bank  gave  to  them  a  book  which  evidenced  the  credit 
in  their  favor,  and  the  bank  would  have  been  concluded  : 
but  the  condition  of  facts  upon  which  the  law  of  account 
stated,  is  founded,  does  not  arise  from  the  evidence. 
There  was  no  account  delivered  by  the  bank  to  Mr.  Boker 
or  by  Mr.  Boker  to  the  bank,  as  to  either  of  which,  if  items 
had  been  erroneous,  silence  as  to  them,  would  have  been  an 
implied  admission  of  the  correctness  of  the  amount  so 
furnished,  by  the  party  receiving  it.  But  these  balances 
Avere  merely  the  footings  by  the  book-keeper,  of  the  ap¬ 
parent  balances  to  the  credit  of  Mr.  Boker. 

I  need  not  notice  at  length  the  discovery  of  my  learned 
friend,  Mr.  "Wharton,  of  a  new  statute  of  limitations  in  re- 
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ference  to  bank  transactions,  according  to  which  the  end 
of  the  year  closes  up  all  accounts;  a  very  fascinating 
principle  for  a  certain  class,  and  a  very  numerous  class  in 
tbe  community ;  but  the  true  answer  to  all  this  is,  that  the 
suppression  of  checks  was  a  secret  mode  of  operation 
known  only  to  Mr.  Boker  and  to  Mr.  Lehman.  Neither 
Mr.  Lehman  nor  Mr.  Oakford  knew  that  Mr.  Boker  was 
overdrawn.  In  vol.  1,  pp.  124  and  126,  Mr.  Lehman  says : 

“  I  have  no  knowledge  of  the  state  of  his  balance.  I  never  looked 
at  his  account. ” 

At  p.  126,  being  asked  by  my  learned  friend,  Mr.  Whar¬ 
ton,  whether  he  knew  the  state  of  Mr.  Boker’s  private  account, 
and  whether  he  had  overdrawn  that  account,  he  answers : 

“I  cannot  say  whether  the  account  was  overdrawn  :  I  did  not  examine 
the  account.”  » 

You  perceive  that  the  very  nature  of  the  operation  pre¬ 
vented,  and  was  the  means  of  preventing,  either  the  book¬ 
keeper  or  the  first  teller  from  the  knowledge  that  that 
account  was  overdrawn,  otherwise  they  would  have  been 
compelled  to  report  it  to  the  Board  of  Directors.  Neither 
was  it  known  to  Mr.  Oakford.  On  p.  143  the  question  is 
asked : 

“Was  Mr.  Boker’s  private  account  at  any  time  overdrawn  ?” 
asks  Mr.  Wharton,  and  Mr.  Oakford  replies: 

“  To  the  best  of  my  recollection  the  account  was  not  overdrawn.  I 
kept  the  account.” 

Mr.  Oakford  spoke  according  to  his  knowledge.  He 
kept  the  ledger,  and  on  the  face  of  that  the  account  was  in 
credit.  Mr.  Oakford’s  testimony  was  incorrect  as  to  the 
year  1847,  but  that  date  was  so  remote  he  might  well  have 
forgotten  it.  You  will  observe  that  on  the  first  of  January  ( 
1847,  the  account  was  overdrawn,  $327.15  on  its  face;  and, 
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with  that  exception,  therefore,  Mr.  Oakford’s  testimony  was 
coi’rect,  that  the  account  was  not  overdrawn.  He  was  speak¬ 
ing  according  to  the  face  of  it ;  I  have  said  to  you  that  this 
claim  is  admitted ;  it  is  conceded  that,  at  the  time  of  Mr. 
Boker’s  death,  he  was  a  defaulter  to  the  bank  in  the  sum  of 
$6,652.75  with  the  exception  of  the  two  items  I  have  stated, 
one  of  $555,  and  the  other  of  $263.17.  It  is  true  that  that 
item  of  $263.17  was  added  after  March  12,  1858 ;  it  was 
added,  as  Mr.  Lehman  says,  because  he  found  the  check  in 
the  drawer  and  charged  it,  as  you  perceive  he  has  done,  in 
his  own  handwriting ;  this  was  after  Mr.  Boker’s  death. 
The  penciling  on  this  pass-book  is  conceded  to  be  Mr. 
Geo.  H.  Boker’s.  Mr.  Lehman  was  correct  in  saying  he 
found  that  check  in  the  drawer,  and  I  beg  you  to  remem¬ 
ber,  when  you  consider  the  Crescentville  subject,  that  that 
check,  which  I  now  present  to  you,  was  signed  by  Mr. 
Chas.  S.  Boker  with  his  proper  signature,  and  went  to  the 
Receiver  of  Taxes.  This  fact  is  not  to  be  disregarded. 
Here,  as  late  as  11th  Jan.,  1858,  a  month  before  the  death 
of  Mr.  Boker,  by  a  check  to  be  charged  to  his  private 
account,  signed  by  himself,  these  taxes  on  Crescentville 
were  paid.  The  other  item  is  $555,  which  is  conceded  to 
be  interest  paid  on  the  5th  of  Feb.,  1858,  to  Mr.  Lewis,  on 
the  Crescentville  property.  That  vve  also  agree  may  share 
the  fate  of  the  Crescentville  claim  ;  but,  it  is  worthy  of 
remark,  that  the  receipt  for  $555  for  the  six  months  interest 
immediately  preceding,  is  found  in  the  private  receipt  book 
of  Mr.  Boker.  I  show  this  receipt  to  you ;  it  reads  as 
follows : 

“  Received  August  3d,  1857,  from  Charles  S,  Boker,  $555  in  full,  for 
six  months  interest  on  George  McCalmont’s  mortgage,  to  the  Mutual 
Insurance  Company,  to  the  1st  of  July  last.” 

I  will  show  you  the  receipt  for  the  six  months  interest 
next  preceding  that  in  the  same  book. 

“  Received  January  22d,  1857,  of  Charles  S.  Boker,  $555  in  full,  for 
six  months  interest  on  George  McCalmont’s  mortgage.”  . 
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I  also  show  you  one  for  the  six  months  interest  next 
prior  to  that. 

“Received  September  5th,  1856,  from  Mr.  Charles  S.  Boker,  $555 
in  full,  for  six  months  interest  on  mortgage  of  George  McCalmont,  to 
1st  July,  1856,”  all  signed  Lewis,  Treasurer. 

Although  we  consent  that  these  two  items  may  stand  or 
fall  with  the  Crescentville  subject,  these  are  facts  that  I  con¬ 
sider  it  important  to  notice,  showing  you  that  on  the  pri¬ 
vate  receipt  book  of  Mr.  Boker,  and  in  his  own  name  stand 
receipts  for  the  interest  upon  the  mortgage  on  the  Crescent¬ 
ville  property. 

Third  Claim. 

I  pass  now  to  the  third  claim.  It  is  for  a  note  drawn  by 
Boker  Bros.  &  Jones,  due  1st  April,  1858,  with  interest 
from  date  $9,000;  that  debt  is  not  disputed,  but  this  was 
strange  paper  to  be  placed  on  the  discount  book  of  a  bank, 
and  marked  “  interest  paid.”  I  think  you  will  agree  with 
me  that  the  directors  never  saw  it.  It  is  a  note  dated 
June  10,  1857,  payable  on  the  1st  April,  1858,  nearly  ten 
months  after  date,  drawn  to  the  order  of  Charles  S.  Boker 
by  Boker  Bros.  k  Jones,  and  not  endorsed.  Mr.  White  alludes 
to  that  note  in  his  evidence,  page  56,  vol.  1.  It  was  a  mys¬ 
tery  to  the  directors.  AVhen  Mr.  White  saw  it,  neither  he 
nor  the  president  manifested  any  knowledge  of  that  note. 
I  presume  that  note  did  not  pass  before  the  board  of 
directors  in  its  present  condition.  It  is  impossible  that 
men  in  their  senses  could  discount  a  slow  note  payable  ten 
months  ahead,  drawn  by  a  firm  to  the  order  of  a  party  who 
did  not  endorse  it. 

Fourth  Claim. 

I  proceed  to  the  fourth  claim.  It  is  for  $24,000,  a  note 
dated  November  1,  1857,  drawn  by  Boker  Bros,  k  Jones 
to  the  order  of  Charles  S.  Boker,  payable  on  demand  with 
interest.  I  need  not  ask  you  to  refer,  because  you  remem¬ 
ber  the  testimony  of  Mr.  William  C.  Boker,  that  he  loaned 
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this  note,  as  well  as  the  one  I  have  just  considered  to  Mr. 
Charles  S.  Boker.  If  you  will  look  at  the  back  of  the  note 
you  will  perceive  that  it  is  not  endorsed.  The  liability  of 
Mr.  Boker  is  not  denied  except  to  a  small  extent.  I  think 
you  will  agree  with  me  upon  a  view  of  that  note,  that  the 
Board  of  Directors  never  passed  upon  such  an  instrument. 
It  is  payable  on  demand,  not  endorsed,  for  a  large  amount ; 
but  all  doubt  upon  that  subject,  however,  is  at  an  end  when 
we  look  at  the  testimony  of  John  R.  White.  This  note 
was  exhibited  to  the  committee,  with  Girard  Bank  Stock 
attached  to  it  as  collateral,  and  that  was  the  first  that  was 
seen  or  known  of  it  according  to  Mr.  White.  Now,  what 
is  the  defence  to  this  note  ?  In  my  printed  argument  I 
combatted  a  different  view  than  that  now  presented  by  Mr. 
Montgomery ;  I  supposed  from  Mr.  Marshall’s  testimony, 
who  stated  that  it  was  given  to  “sweeten”  Marshall  & 
Mann’s  account,  that  it  would  be  argued  that  it  was  col¬ 
lateral  to  Marshall  &  Mann’s  debt.  That  theory,  however, 
is  exploded.  Mr.  Marshall  came  back  afterwards  and  said 
that  he  was  wrong ;  that  it  was  given  as  security  for  God¬ 
frey  &  Co’s  debt.  The  fact  of  that  contradiction,  I  suppose 
induced  my  learned  friend  to  call  him  as  he  did,  “  a  loose 
witness.”  When  I  cross-examined  Mr.  Marshall  upon  that 
point,  I  asked  him — 

“  Did  you  ask  Boker,  Bros.  &  Jones  for  that  note  ?”  “No.”  “Did 
Mr.  Boker  to  your  knowledge  ?”  “^No.” 

Adopting  this  second  notion  of  Marshall’s,  my  friend 
contends  that  this  note  is  collateral  to  a  debt  of  $23,025.36, 
due  by  Grodfrey  &  Co.,  on  28th  August,  1856,  on  paper  dis¬ 
counted  by  Mr.  Boker.  He  refers  to  Mr.  Burke,  who  at 
pages  202  to  205,  suggests  this  theory,  and  upon  the  basis 
that  he  could  find  no  other  item  in  the  bank  to  fit,  and  he 
selected  this. 

He  says : 
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“  There  is  no  other  claim  than  this  arising  from  that  account  which 
could  be  represented  by  the  note  of  Boker,  Bros.  &  Jones  for  $24,000  ; 
nor  have  I  found  elsewhere  on  the  books  of  the  bank  any  other  in¬ 
debtedness  to  the  bank  with  which  this  note  of  $24,000  could  with 
probability  be  connected.” 

My  learned  friend,  Mr.  Montgomery,  therefore  argues 
that  the  estate  is  not  liable  for  the  whole  amount  of  this 
note,  but  being  collateral  to  that  debt,  is  only  liable  for 
$28,025  36  with  interest  It  is  not  a  very  large  sum  to 
dispute  about,  but  as  the  error  is  so  gross,  and  as  it  is  an 
attempt  to  undo  the  written  record  made  by  Mr.  Boker 
himself,  I  must  answer  it.  On  the  28th  of  August,  1856, 
it  is  said  that  that  amount  was  due  by  Mr.  Godfrey,  not  to 
the  bank,  but  to  the  B.  B.  account.  Now,  on  the  1st  of 
April,  1857,  Mr.  Boker  makes  this  entry'  to  the  credit  of 
bond  account : 

“April  G,  1857,  Bills  Receivable,  $5,468.42.” 

At  page  204  Mr.  Burke  states  that  that  entry  is  for  bills 
of  Godfrey  &  Co.,  to  that  amount  transferred  on  that  day 
to  bond  account  as  the  property  of  the  bank.  -The  same 
witness  refers  to  it  also  at  pages  165  and  166,  he  describes 
five  notes  of  B.  D.  Godfrey  amounting  to  the  precise  sum 
of  $5,468.42.  The  first  one  of  these  notes  $1,088.36  was 
paid  on  the  6th  of  October  of  that  year,  not  to  the  bank, 
but  collected  in  bills  receivable,  1857.  At  page  138,  vol. 
1,  you  find  that  Mr.  George  II.  Boker,  after  the  death  of 
his  father,  received  the  other  four  notes  from  the  bank 
which  his  father  had  placed  on  bond  account,  but  as  that 
happened  after  the  death  of  Mr.  Boker,  I  merely  desire 
to  call  your  attention  now  to  what  existed  in  Mr.  Boker’s 
lifetime,  and  the  entries  made  by  his  directions,  for  the  pur¬ 
pose  of  refuting  the  theory  of  Mr.  Burke  and  Mr.  Mont¬ 
gomery.  You  observe  that  this  $23,025.36  was  reduced 
by  that  sum  of  $5,468.42  passed,  as  a  bank  asset,  to  the 
credit  of  bond  account,  to  the  sum  of  $17,556.94.  Turn- 
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ing  to  Appendix,  page  65,  bond  account,  you  find  that  on 
the  27th  Nov.  1857,  it  is  credited  : 

“Bills  discounted,  $24,000. 

which  is  conceded  to  be  an  entry  on  the  authority  of 
this  note,  so  that  my  learned  friend  would  have  you  to  be¬ 
lieve,  sir,  that  although  the  debt  of  Godfrey  was  $23,025.36, 
yet  that  Mr.  Boker  put  on  bond  account  the  sum  of 
$5,468.42  and  $24,000,  making  29,468.42,  both  sums  rep¬ 
resenting  distinct  assets  of  the  bank,  t)  pay  this  debt  of 
$23,025^36. 

This  is  not,  Mr.  Auditor,  the  only  instance  in  this  cause 
that  Mr.  Burke  has  made  the  discovery  that  he  knew  more 
about  Mr.  Boker’s  transactions  than  he  did  himself.  Mr. 
Boker  did  nyt  enter  this  note  on  bond  account  as  $23,- 
025.36,  or  any  less  sum  than  the  entire  amount  of  $24,000. 
He  made  this  $24,000  a  part  of  the  capital  of  the  bank.  It 
was  necessary  that  that  amount  should  stand  as  he  put  it, 
or  the  capital  of  the  bank  would  be  diminished  to  that 
extent. 

There  is  in  the  report  of  the  Committee,  a  reference  to 
Godfrey  &  Co.,  and  Marshall  &  Mann,  and  I  suppose 
this  explains  the  testimony  of  Mr.  White  and  the  report 
of  the  Committee,  that  that  note  had  something  to  do  with 
Godfrey  &  Co.,  or  Marshall  &  Mann.  They  suggested  that 
Boker,  Bros.  &  Jones  should  exhibit  the  amount  of  assets 
of  that  firm  in  their  hands,  although  it  is  in  evidence  they 
never  had  a  dollar  'of  tnem ;  no  one  but  Mr.  Boker  told 
them  that. 

It  is  only  necessary  to  show  that  it  stands  recorded  by  Mr. 
Boker’s  direction,  in  his  lifetime,  that  the  full  sum  of 
$24,000  was  due  to  the  bank.  That  is  my  position  now, 
and  I  affirm  it,  upon  the  added  authority  of  Mr.  Boker’s 
statement  to  the  Committee,  and  made  a  part  of  their  re¬ 
port  adopted  in  his  presence,  that  that  entire  sum  of 
$24,000  was  due  to  the  Girard  Bank. 

Besides,  the  collateral  pledged  for  the  note,  were  2400 
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shares  of  Girard  Bank  stock.  It  is  not  likely  that  Mr. 
Boker  would  give  for  the  debt  of  Godfrey,  not  only  the 
security  of  Boker,  Bros.  &  Jones  and  his  own,  but  also  2400 
shares  of  Girard  bank  stock.  It  was  fitting  that  2400  shares 
of  bank  stock  should  be  affixed  as  collateral  to  a  note 
drawn  by  the  firm  of  Boker,  Bros.  &  Jones  and  endorsed 
by  himself,  that  was  a  fitting  and  natural  thing ;  but  that  all 
these  collaterals  should  be  attached  to  the  debt  of  God¬ 
frey,  is  not  probable. 

Ninth  Claim. 

I  now  pass  to  the  ninth  claim,  being  another  of  those 
claims  which  would  arise  from  the  evidence  if  the  B.  R. 
and  F.  S.  9  and  10  transactions  had  never  existed.  The 
claim  reads  as  follows  : 

“  To  amount  delivered  to  Mr.  Boker  by  Gen.  Bickel,  Feb.  24,  1853, 
to  be  deposited  to  tbe  credit  of  tlie  Commonwealth,  and  credited  by 
Mr.  Boker  to  his  own  private  account,  $29,067.48.” 

This  claim  is  fully  proved.  It  is  not  disputed  that  Gen. 
Bickel  delivered  that  sum  to  Mr.  Boker  on  that  day;  nor 
that  he,  on  the  same  day,  deposited  it  to  his  own  credit. 
But  it  is  said,  first,  that  this  money  was  loaned  by  Gen. 
Bickel  out  of  his  private  funds  to  Mr.  Boker.  If  that 
were  true,  Mr.  Boker  ought  to  have  returned  it.  Sec¬ 
ondly,  that  the  bank  has  not  paid  the  Commonwealth  the 
amount  so  received  by  Mr.  Boker.  My  learned  friend, 
Mr.  Montgomery,  sought  to  take  from  this  transaction, 
what  he  called  the  turpitude  of  it,  by  alleging  that  it  was 
not  the  money  of  the  Commonwealth ;  because,  if  it  were, 
it  would  have  been  an  indictable  offence.  But  it  was  a 
failure.  He  ignored  and  disregarded  all  the  testimony  of 
Gen.  Bickel  on  the  subject.  This  transaction  is  among 
the  recent  revelations  in  this  cause.  Gen.  Bickel  was  not 
examined  before  you  until  September  29,  1863.  This 
claim  first  came  to  the  knowledge  of  the  bank  about  the 
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same  time  as  the  discovery  of  the  long  series  of  over¬ 
drafts,  by  means  of  pass-books ;  both  were  given  in  evi¬ 
dence  about  the  same  time ;  and  this  induced  me  to  make 
the  remark  I  did  in  the  opening  argument, — that  the  lia¬ 
bilities  which  have  been  discovered  since  this  cause  began, 
will  exceed  in  amount  any  allowances  you  can  make  to 
the  estate  in  any  view  of  the  evidence.  Gen.  Bickel  was 
examined  on  the  29th  September,  1868,  pp.  737  to  739, 
vol.  ii.  Being  asked  whether,  in  the  month  of  February, 
1853,  he  handed  any  monies  to  Mr.  Boker  to  be  deposited 
to  his  credit,  he  says : 

A.  “  I  have  a  memorandum  at  home  on  which  I  state  $24,000  and  a 
draft  of  five  thousand  and  odd  dollars  left  with  Mr.  Boker  on  the  23d 
day  of  February,  1853  ;  the  draft  was  discounted,  and  the  discount 
taken  off  on  this  memorandum  ;  what  draft  it  was  I  cannot  state.  I 
left  that  amount  to  be  deposited  to  my  credit ;  the  amount  was  twenty, 
nine  thousand  and  sixty-seven  dollars,  or  something  to  that  effect.” 

Q.  “  Please  state  when  that  amount  was  deposited  to  your  credit  ?” 

A.  “  That  I  cannot  state,  except  from  the  books.” 

Q.  “  Please  state  as  near  as  you  can  when  it  was  deposited  to  your 
credit  ?” 

A.  “  I  think  it  was  in  May,  1854 ;  I  cannot  recollect  the  day.” 

Q.  “  Please  look  at  your  individual  account  in  the  bank  ledger  now 
shown  you,  and  state  if  you  can,  the  date  and  amount  of  the  deposit  to 
your  credit  ?” 

A.  “This  appears  to  be  credited  on  the  27th  of  May,  1854,  and  the 
amount  is  $29,067.48.” 

Q.  “Please  state  when  you  ascertained  that  that  sum  had  not  been 
placed  to  your  credit,  and  how  you  came  to  ascertain  the  fact,  and  all 
that  passed  between  you  and  Mr.  Boker  on  that  subject?” 

A.  “  In  the  month  of  May,  1854, 1  ascertained  that  the  sum  had  not 
been  placed  to  my  credit.  I  ascertained  that  fact  in  the  settlement  of  my 
accounts.  When  I  found  my  deficit  I  asked  Mr.  Boker  why  that 
amount  was  not  placed  to  my  credit.  He  said  it  made  no  difference  ; 
that  I  could  draw  for  what  I  wanted  whether  it  was  placed  to  my 
credit  or  not ;  that  he  had  written  it  in  the  margin  of  the  book  in  lead 
pencil.” 

He  then  goes  on  to  say : 

“  I  sent  Col.  Dimmick,  who  was  the  principal  clerk,  to  Philadelphia 
to  settle  up  all  those  accounts,  so  as  to  have  the  books  prepared  for 
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final  settlement  of  my  accounts,  to  be  handed  over  to  my  successor, 
lie  returned  with  the  bank  books.  I  discovered  from  the  bank  books 
that  the  balance  they  showed  did  not  agree  with  my  accounts  at  Harris¬ 
burg.  Pretty  soon  after  I  came  down  to  Philadelphia  from  Harris¬ 
burg,  and  saw  Mr.  Boker  myself.  What  passed  between  us  is  a  long 
story,  I  cannot  recollect  all  of  it.  He  said  if  there  was  any  error  or 
mistake  it  must  be  corrected.  That  was  about  what  the  interview 
weund  up  with.” 

At  page  739  he  is  askecl  to  look  at  his  account,  and  to 
state  whether  the  credit  in  that  account,  on  May  27,  1854, 
of  $29,067.48  was  his  own  check,  and  he  says : 

A.  “It  is  for  the  same  amount  precisely,  and  on  the  same  day. 
This  credit  of  $29,067.48,  was  left  to  go  to  the  credit  of  the  Common¬ 
wealth,  and  passed  to  my  individual  credit,  and  consequently  I  drew  a 
check  to  balance  the  State  account. 

At  page  749  he  produces  the  memorandum  which  he 
had  at  home.  He  says : 

“  That  memorandum  represented  the  deposit  which  consisted  of  cash, 
$24,000,  and  a  draft  $5,067.48,  making  $29,067.48.” 

And  he  states  that  the  memorandum  is  in  his  own  hand¬ 
writing,  and  has  been  in  his  possession  ever  since.  I  now 
produce  the  second  teller’s  scratcher  for  February  24, 
1853,  showing  that  that  amount  was  credited  to  the 
account  of  Mr.  Boker.  The  entry  is,  “  Charles  S.  Boker, 
$24,000,  c.  n.,  $5,067.48,  $29,067.48.”  The  memorandum 
of  Gen.  Bickel  made  at  the  time  and  preserved  to  this  hour 
by  him  is  a  precise  transcript  of  the  component  items 
of  the  deposit,  found  on  the  receiving  teller’s  scratcher. 

I  now  show  you  the  ledger  where  that  sum  is  carried  to 
the  credit  of  Mr.  Boker  on  his  private  account;  it  reads 
thus,  “February  24,  1853,  by  cash,  $29,067.48.” 

On  that  day  this  account,  although  on  its  face  it  was  in 
credit,  was  overdrawn,  in  fact,  as  I  have  shown  you  over 
$18,000.  It  may  be  curious  to  ascertain  how  that  money  • 
was  spent.  .The  funds  of  the  Commonwealth  sometimes 
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took  -strange  directions,  and  I  will  show  wliat  direction 
this  money  took  by  reference  to  tbe  long  book.  But  first 
I  must  sbow  you  that  the  long  book  at  that  time  conveys  a 
false  impression,  for  you  would  suppose  that  on  the  10th  of 
January,  1853,  it  had  been  settled  up  ;  this  long  book  then 
contained  debits,  carried  as  cash  in  the  drawer,  amounting 
to  $27,818.78,  Avith  the  entry  “check  to  settle'1'1  $27,818.78. 
But  that  check  was  not  charged  up  until  September  6, 
1853.  In  the  mean  time  the  delbits  Avent  on,  and  on  the 
day  that  “  check  to  settle  ”  was  charged  up,  the  new  debits 
carried  as  cash  in  the  drawer  amounted  to  $27,552.78.  I 
now  show  you  the  entry  of  that  “  check  to  settle  ”  on  the 
ledger,  “September  6,  1853,  to  one  draft,  $27,818.78 it 
Avas  carried  as  cash  in  the  draAver  until  then,  but  at  that 
date  it  was  charged  up.  I  proceed  further  and  show  you 
how  the  deposit  of  Gen.  Bickel  was  spent.  Mr.  Boker  was 
then  finishing  his  Walnut  street  mansions,  and  had  to  meet 
the  building-  bills ;  the  long  book  contains  Mr.  Boker’s 
entries  of  all  these  bills,  showing  the  expenditure  of  the 
money,  and  this  led  me  to  say  to  you  in  my  opening  argu¬ 
ment,  that  this  book  proved  beyond  doubt,  that  this  money 
of  the  CommonAvealth  Avent  into  the  Avails  of  the  Walnut 
street  houses,  and  is  there  yet,  excepting  the  sum  of 
$11,000  repaid  to  the  bank. 

My  learned  friend,  Mr.  Wharton,  on  page  749,  asks  Mr. 
Bickel  Avliether  tire  omission  to  give  credit  to  the  State  Avas 
not  a  mere  clerical  error,  and  he  answers : 

“  I  do  not  know  wliat  you  mean  by  clerical  errors.” 

He  then  asks  him  : 

Q.  “Were  they  not  errors  of  entry  in  the  books,  which  upon  being 
transferred  to  the  proper  account  of  the  State,  made  that  account 
correct  ?” 

He  answers : 

A.  “  They  were  so  in  part.  I  do  not  know  what  was  on  the  books, 
and  what  was  not  on  the  books  ;  this  deposit,  as  I  understand,  was  not 
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placed  there  till  May,  1854,  if  the  books  are  correct;  and  then  it  was 
placed  to  the  credit  of  my  private  account,  and  afterwards  transferred 
to  the  State  account.” 

At  foot  of  page  751,  my  learned  friend,  Mr.  Wharton 
asks  this  question : 

Q.  “Was  not  the  deposit  of  the  $29,067.48,  spoken  of  by  you,  in¬ 
tended  to  be  by  you  to  the  credit  of  the  Commonwealth,  when  it  was 
made  at  the  bank  ?” 

A.  “Yes,  sir.” 

I  scarcely  need  discuss  the  question,  whether  this  was 
Commonwealth  money,  for  I  have  shown  by  Gen.  Bickel ’s 
testimony,  that  it  finally  went  to  the  credit  of  the  State. 

On  page  753,  Gen.  Bickel  is  asked: 

Q.  “  When  you  received  credit,  in  May,  1854,  for  the  $29,067.48, 
which  you  had  handed  Mr.  Boker  fifteen  months  before  to  be  deposited 
to  your  credit,  were  you  aware  then,  or  have  you  become  aware  since, 
that  he  placed  that  money  to  the  credit  of  his  own  private  account 
with  the  bank  at  the  time  you  left  it  with  him,  and  that  he  passed  it  to 
your  credit  at  the  time  he  did  so,  by  a  check,  charging  Pennsylvania 
fives  ?” 

A.  “No.” 

In  yob  3,  page  187  to  192,  Gen.  Bickel  is  equally  posi¬ 
tive  on  the  subject,  that  this  was  Commonwealth  money. 
Gen.  Bickel  was  then  produced  by  the  other  side.  At  page 
188,  he  says  that  he  sent  his  chief  clerk  to  settle  the  account 
with  the  Girard  Bank  some  weeks  before  his  term  of  office 
expired, 

“  So  as  to  have  every  thing  straight,  this  deposit  of  $29,000  was  not 
taken  in  the  account  and  made  me  deficient.  That  is  why  it  was 
not  put  there  until  after  I  hunted  it  up.” 

On  page  192,  Gen.  Bickel  is  reminded  of  his  former  testi¬ 
mony,  and  is  asked  : 

Q.  “  Do  you  wish  now  to  say  anything  inconsistent  with  that  testi¬ 
mony  ?” 

A.  “No,  sir.” 

Q.  “  Was  that  sum  handed  to  Mr.  Boker  to  be  deposited  to  the 
credit  of  the  Commonwealth  of  Pennsylvania,  or  to  your  own  credit?” 

A.  “  To  the  Commonwealth.” 
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Q.  “  Did  you  lend  that  money  to  Mr.  Boker  ?” 

B.  “No.  sir.” 

Q.  “  Did  you  know  that  he  deposited  it  to  his  own  credit  and  used  it 
for  his  private  purposes.” 

A.  “  I  did  not  know  that  he  used  it  for  his  private  purposes.” 

Now  let  me  say,  that  there  is  no  evidence  that  this 
money  was  loaned  by  Gen.  Bickel.  It  was  the  Common¬ 
wealth’s  money,  as  he  swears,  and  if  he  had  had  the  Com¬ 
monwealth’s  bank  book  with  him  at  the  time,  it  would 
have  been  entered  as  such.  It  is  not  pretended  that  Mr. 
Boker  ever  repaid  this  money.  If  it  had  been  a  loan, 
would  there  not  have  been  some  promissory  note,  some 
bond,  or  some  security  given  for  it  by  Mr.  Boker  ?  It  is 
a  mere  assertion  of  counsel,  contrary  to  all  the  evidence 
in  the  cause. 

We  have  shown  that,  on  the  24th  of  February,  1854, 
Gen.  Bickel,  the  State  Treasurer,  handed  to  Mr.  Boker,  to 
be  deposited  to  the  credit  of  the  Commonwealth,  the  sum 
of  $29,067.48.  There  is  no  doubt  about  that.  Secondly, 
we  have  shown  that,  instead  of  doing  as  he  was  required 
to  do,  and  as  his  duty  bound  him  to  do,  he  placed  it  to 
his  own  credit.  There  is  no  doubt  about  that.  There 
cannot  be  a  doubt  in  the  mind  of  any  lawyer,  that  on  the 
next  day  after  this  unlawful  transaction  had  occurred,  the 
bank  could  have  brought  an  action  of  trover  against  Mr. 
Boker.  We  have  proved,  in  the  first  place,  that  this 
money  was  handed  to  Mr.  Boker  by  the  State  Treasurer, 
to  be  deposited  to  the  credit  of  the  State ;  secondly,  that 
Mr.  Boker  placed  it  to  his  own  credit. 

By  the  Auditor. — Let  me  ask  you,  Mr.  Hirst,  this  ques¬ 
tion.  It  seems  that,  fifteen  months  after  the  deposit  was 
made,  Mr.  Bickel  is  informed  by  Mr.  Boker,  that  it  had 
not  been  passed  to  his  credit,  and  he  is  silent  on  the  sub¬ 
ject.  There  is  no  remark  made ;  there  is  no  dissent, 
nothing  to  negative  an  acquiescence.  What  would  be 
the  effect  of  that  upon  the  question  of  loan  after  that 
time? 
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Mr.  Hirst. — The  question  you  suggest,  is  whether  or  no 
the  silence  of  Gen.  Bickel  amounted  to  such  acquiescence 
as  converted  the  transaction  into  a  loan.  The  first  an¬ 
swer  to  that  is,  that  it  is  not  to  he  presumed  that  Gen. 
Bickel  made  a  loan  of  the  money  of  the  Commonwealth, 
as  it  would  have  been  a  criminal  offence.  Secondly.  There 
was  no  acquiescence  in  point  of  fact.  You  never  can  infer 
a  result  which  is  not  intended.  Thirdly.  Mr.  Boker  did 
not  say  to  Gen.  Bickel  that  it  was  a  loan.  He  said  that 
he.  had  made  an  entry  of  the  deposit  on  the  margin  of  the 
Commonwealth’s  account,  and  that  it  made  no  difference ; 
that  he  could  draw  for  it  at  any  time.  When  Gen.  Bickel 
asked  Mr.  Boker  why  that  amount  was  not  placed  to  his 
credit,  he  said,  substantially,  that  it  had  been,  by  the  pencil 
entry  on  the  margin  of  the  account. 

I  do  not  suppose  that  Gen.  Bickel  knew  or  cared  much 
about  book-keeping,  and  it  did  not  strike  him  as  of  any 
importance  whether  the  entry  was  in  lead-pencil  or  in 
ink,  on  the  margin,  or  in  the  body  of  the  account.  He 
did  not  read  t^e  entry ;  but  he  says  that  he  saw  some 
lead-pencil  marks  on  the  book.  Gen.  Bickel’s  accounts 
were  deficient  $29,000,  and  he  wanted  a  credit ;  and  when 
Mr.  Boker  said  to  him,  why  it  is  on  the  margin  of  your 
account ;  it  makes  no  difference ;  you  can  draw  for  it  at 
any  time ;  Mr.  Boker  immediately  promised  to  place  the 
credit  on  his  account,  and  enabled  Gen.  Bickel  to  do  what 
he  did,  immediately.  He  drew  a  check  for  the  amount, 
and  passed  it  to  the  credit  of  the  Commonwealth.  This 
question  rests  alongside  the  point  of  ratification.  Did  Mr. 
Boker  tell  Mr.  Bickel  what  he  had  done  with  the  money? 
Gen.  Bickel  says,  that  he  did  not  know  that  Mr.  Boker  used 
it  for  his  own  private  purposes.  Suppose  he  had  said  to 
Gen.  Bickel,  “  I  used  it  for  my  private  purposes.  I  needed 
it,  and  I  used  it.”  In  that  case,  if  he  had  been  silent,  we 
might  infer  acquiescence.  Before  we  can  infer  that  he 
meant  to  ratify  the  use  Mr.  Boker  made  of  it,  it  must  be 
shown  that  he  knew  what  use  had  been  made  of  it. 
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If  you  or  I  were  to  complain  of  an  omitted  deposit, 
and  were  satisfied  with  the  explanation  of  an  officer  of 
the  bank,  that  it  was  entered  on  the  margin  of  our  account, 
accompanied  by  an  immediate  payment  of  it,  it  could  not 
be  inferred,  from  such  demand  and  prompt  payment,  that 
we  had  lent  the  money  to  the  officer.  It  does  not  help  Mr. 
Boker,  if  it  was  a  loan,  except  on  the  ground  of  turpitude. 
If  it  had  been  a  loan,  Gen.  Bickel  would  have  known  that 
it  was  not  placed  to  his  credit,  and  he  would  have  known 
that  it'  was  placed  to  Mr.  Boker’s  account.  If  it  were  a 
loan  to  Mr.  Boker,  it  would  not  have  been  a  matter  of  sur¬ 
prise  to  find  it  not  credited.  He  would  not  have  after¬ 
wards  inquired,  “Why  did  you  not  put  it  to  my  account?” 
General  Bickel  says : 

“  1  ascertained  the  sum  was  not  placed  to  my  credit.” 

I  do  not  understand  you  to  put  the  question  whether  it 
was  a  loan  in  ’53.  You  ask  whether  a  conversation  that 
took  place  on  the  discovery,  amounted,  in  consequence  of 
the  silence  of  Mr.  Bickel,  converted  the  transaction  into  a 
loan  at  that  time,  relating  back  to  the  original  transaction. 

You  will  not  infer  that;  for  how  can  we  call  that  an 
adoption  of  a  loan  or  the  making  of  a  loan,  or  the  doing 
that  which  would  be  an  equivalent  to  the  original  making 
of  a  loan,  when  the  party  doing  the  act  never  knew  it  was 
called  a  loan,  or  that  the  money  was  used  by  the  party  who 
received  it  for  his  private  purposes.  These  are  my  views 
on  the  question  which  you  were  good  enough  to  suggest. 
I  wish  now  to  call  your  attention  to  the  state  of  Mr. 
Boker’s  private  account  at  that  time,  assuming,  what  is  not 
denied,  that  Mr.  Boker  received  that  money,  and  used  it ; 
and  asserting,  as  Mr.  Bickel  testified,  that  the  money  was 
the  Commonwealth’s,  then  on  the  26th  May,  185T,  when  Gen. 
Bickel  demanded,  and  was  promised  a  credit  for  that  money 
what  was  the  obvious  duty  of  Mr.  Boker  ?  He  should  have 
refunded  the  money,  and  credited  discount  and  interest,  with 
fifteen  months  interest.  But,  in  fact,  the  money  was  paid 
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by  the  bank.  Is  there  an}^  doubt  that  Mr.  Boker,  who  got 
the  money,  who  used  it,  and  used  it  in  the  manner  shown 
by  his  own  entries,  was  bound  to  replace  it,  whether  it  was 
borrowed  money  or  a  deposit?  Was  it  not  his  duty  to 
report  to  the  directors  that  he  had  been  using  a  deposit 
for  private  expenses  for  fifteen  months?  He  could  not 
restore  the  money  out  of  his  private  account,  in  which 
he  had  deposited  it,  for  it  was  then  only  $8000  in  credit, 
and  he  could  not  pay  $29,000  out  of  that ;  but  what  did  he 
do?  There  is  no  act  in  Mr.  Boker’s  official  life  so  censura¬ 
ble  as  this,  and  it  is  almost  impossible  to  forbear  the  use 
of  language  that  would  faithfully  describe  the  act  itself. 
Instead  of  producing  the  money,  he  takes  a  blank  check 
and  fdls  it  up;  and  so  pays  the  debt.  Here  is  the  check, 
dated  May  27, 1854,  signed,  “  Charge  Penn’’ a.  5s,”  $29,067.48, 
"  credit  Bickel .”  I  now  present  it  to  you,  and  it  was  so 
■  "edited  on  the  second  teller’s  scratcher  and  the  ledger, 
which  I  now  show  you. 

Gen.  Bickel  is  supposed  to  have  deposited  in  the  Girard 
Bank,  cash  to  this  amount ;  therefore,  the  check  must  have 
been  carried  as  cash  in  the  teller’s  drawer,  unless  and 
until  it  was  charged  up.  When  was  it  charged  up  ?  All 
the  accounts  of  the  bank  have  been  investigated,  and  we 
find  it  was  not  charged  up  until  the  19 th  of  Dec.,  1856, 
nearly  four  years  after  the  original  transaction  occurred, 
and  more  than  two  years  and  a  half  after  the  bank  had 
been  made  to  pay  the  debt  by  the  device.  There  can  be 
no  difficulty  in  following  up  this  check.  It  was  too  valua¬ 
ble  a  paper;  it  was  indispensable  to  adjust  the  accounts  of 
the  bank.  Cash  would  have  been  deficient  the  amount  of 
that  deposit  of  Gen.  Bickel  without  this  check  to  corres¬ 
pond  with  it  and  to  answer  for  it.  The  check  was  substi¬ 
tuted  for  the  money  that  Mr.  Boker  had  used  for  his  own 
purposes.  There  is  no  doubt  about  that.  That  check 
which  I  now  hold  in  my  hands  represents  $29,067.48,  the 
money  which  Mr.  Boker  spent,  as  his  own  book  shows,  be- 
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jond  all  doubt.  There  is  nothing  to  excuse  or  palliate 
this  act. 

By  the  Auditor: — Was  there  such  an  account  as  Penn¬ 
sylvania  5’s  on  the  books  of  the  bank  at  the  time  ? 

Mr.  Hirst : — There  was ;  but  this  check  was  not  charged 
to  it.  It  represented  money,  and  the  credit  to  Gen.  Biekel 
of  that  amount  made  it  necessary  that  a  corresponding 
amount  should  be  counted  as  cash.  There  was  no  account 
to  which  it  could  have  been  charged,  except  the  one  indi¬ 
cated  on  its  face,  “  charge  Penn’a  5’s.”  We  have  had  access 
to  all  the  accounts  of  the  bank  in  ’54,  ’55  and  ’56,  and 
there  is  no  account  of  Pennsylvania  5’s,  nor  any  other 
account  in  which  that  debit  of  $29,067.48  appears.  There 
is  no  account  called  Pennsylvania  5’s  to  which  any  portion 
of  this  check  was  ever  charged,  except  $18,000 ;  and  that 
account  was  opened  on  the  19 th  Bee.,  ’56,  on  which  day  the 
check  was  charged  as  $18,000.  This  was  the  time  the  first 
teller’s  drawer  began  to  be  cleared  prior  to  the  examination 
of  the  committee,  whose  appointment  was  requested  in 
December,  1856,  and  who  were  appointed  Dec.  31st,  1856. 
You  will  find  this  account  of  Pennsylvania  5’s  in  vol.  1,  p. 
362;  the  entries,  exclusively,  import  losses  sustained  by  the 
Girard  Bank.  The  only  account  in  that  bank  to  which 
this  check  could  have  been  charged  was  that  account,  and 
it  was  charged  to  it  on  the  19th  Dec.,  1856,  “$18,000.” 

Why  was  not  the  whole  of  this  check  $29,037.48  charged? 
Because  a  credit  was  endorsed  upon  it  in  Mr.  Boker’s 
figures,  leaving  just  that  amount  due,  and  that  amount 
precisely  is  debited  to  that  account,  as  directed  on  the  face 
of  it,  on  that  day.  Mr.  Burke,  see  Yol.  2,  page  729,  traces 
that  check  in  the  drawer  until  it  is  charged  up  to  that  ac¬ 
count. 

I  read  Mr.  Burke’s  testimony  : 

Q.  “  Have  you  examined  the  books  of  the  bank  with  a  view  to  as¬ 
certain  the  origin  of  the  first  entry  on  the  debtor  side  of  Pennsylvania 
Fives  account,  as  found  on  printed  page  362  of  the  bank’s  testimony  ? 

A.  I  have. 


40 


i 


Q.  State  whether  or  not  you  have  a&ertained  the  origin  of  that  eu- 
Iry,  and  if  so,  point  it  out,  and  say  whether  or  not  the  check  for  $29,- 
00  < .48,  dated  May  27,  1854,  now  shown  to  you  is  the  voucher  for  the 


entry  referred  to  ? 

A.  I  believe  that  I  have  ascertained  the  origin  of  that  entry.  1  find 
on  1*.  &.  11  and  12,  on  July  21,  1856,  the  day  when  those  books  were 
opened,  the  following  entry  :  “  Prest.  $18,000.”  On  the  following  day 
the  entry  is  “  C.  b.  13.  Prest.  18,000.”  The  item  continues  generally 
with  one  or  the  other  ot  these  titles,  till  about  the  beginning  of  Octo¬ 
ber,  except  that  on  Sept.  8,  10  and  11,  it  appears  simply  with  the  title 
“  C-  S-  B-’’  The  assistant  paying  teller  (who  kept  these  books,)  has 
usually  omitted  the  titles  to  the  items  from  the  beginning  of  October, 
1856,  to  December  18,  of  the  same  year  ;  from  which  date  till  Jan.  13, 
1858,  the  last  date  on  the  books,  the  titles  are  generally  entered.  The 
item  of  18,000  continues,  without  a  name,  till  Oct.  18.  (on  two  or  three 
days  another  item  of  $345,  is  united  with  it).  On  Monday,  the  20th, 
the  item  disappears,  and  a  new  one  of  19,128.67,  appears  for  the  first 
time,  which  1  presume  contains  the  item  of  $18,000.  The  following 
day  the  new  item  becomes  29,128.67,  at  which  it  continues  till  Oct.  23. 


On  Oct.  24,  the  sum  28,377.67  is  entered,  which  seems  to  be  the  same 
item  reduced  by  $751.  The  amount  28,377.67  continues  till  Dec.  18, 
1856,  when  names  begin  again  to  be  entered;  but  this  item,  on  that 
date,  is  without  any  special  name,  but  is  one  of  five  items  without 
special  designation,  which  follow  an  item  with  the  special  title  “Schaf¬ 
fer.”  On  Dec.  19,  the  date  of  the  entry  of  the  18,000  in  the  ledger  ac¬ 
count  Penn.  Fives,  the  28,377.67,  disappears  from  F.  S.  11  and  12  as  a 
distinctive  item.  I  do  not  believe  that  the  check  referred  to  in  the 
question  is  the  voucher  for  the  entry  referred  to.” 


After  having  satisfactorily  proved  that  that  check  was 
carried  in  the  drawer  as  cash,  he  concluded,  with  a  doubt, 
due  more  to  his  zeal,  than  his  judgment ;  but  there  are  two 
witnesses  who  remember  the  check.  One  of  them  refers  to 
what  you  perceive  upon  the  face  of  it,  the  thumbing  as  he 
calls  it ;  now  when  you  recollect  that  that  check  was  thumbed 
by  the  teller  1150  days,  you  have  corroboration  of  the 
identity  of  the  check.  We  have,  however,  the  testimony 
of  two  witnesses  who  speak  from  personal  knowledge  of 
that  check. 

Mr.  Pearson,  page  121,  Vol.  3,  is  asked  : 

Q.  “  \\  hat  distinct  and  independent  knowledge  have  you  of  this 
check  of  May  27,  1854,  amounting  to  $29,067  48.” 
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A.  “  I  remember  a  check  like  that  beiDg  counted  in  tlie  cask  from 
time  to  time  in  the  settlements,  as  a  memorandum  in  the  drawer.” 

Q.  “  Except  the  reference  made  to  entries  of  that  amount  on  the 
slate,  would  you  have  been  able  to  say  that  this  check  represented  the 
figures  thus  appearing  on  the  slate  ?” 

A.  “  I  remember  a  check  of  that  description  in  the  drawer  counted 
in  the  cash  from  time  to  time.  I  have  no  reason  to  doubt  but  that  is 
the  check.” 

Mr.  Pearson  who  thus  testifies  is  not  now  in  the  Girard 
Bank ;  lie  is  first  teller  in  the  Central  National  Bank. 

Mr.  Lehman,  on  page  105,  being  shown  this  check,  is 
asked : 

Q.  “  Please  look  at  the  check  now  shown  to  you,  dated  May  27,  ’54, 
amounting  to  $29,067.48,  containing  the  words,  “Cr.  Bickel,  and 
charge  Penna.  Fives,”  printed  on  page  726,  vol.  II.  State  your  know¬ 
ledge  of  it  ?” 

A.  “That  appears  to  be  one  of  the  checks  in  the  drawer  that  was 
entered  from  day  to  day.” 

Q.  “  Please  look  at  the  figures  $29,067.48,  on  both  sides  of  the 
slate  first  shown  to  you,  (without  a  frame,)  and  state  what  that  sum 
represented  at  the  time  it  was  entered  on  the  slate  ?” 

Mr.  Wharton  objects.  Objection  overruled.  Question 
admitted. 

A.  “It  represents  that  check  of  $29,067.48,  dated  May  27,  ’54, 
“Loan  Penna.,  Cr.  Bickel,  Charge  Penna.  Fives.” 

Q.  “  Do  you  remember  that  check  ?” 

A.  “  Well,  I  have  not  the  least  doubt  it  was  one  of  the  checks  in  the 
drawer  that  he  entered  daily.” 

Q.  “  Do  you  remember  it  ?” 

A.  “Well,  it  has  every  evidence  of  its  being  thumbed  here  ;  I  have 
no  reason  to  doubt  it  is  the  same  check.  I  never  saw  another  check 
like  it.  I  do  remember  there  was  a  check  like  that  in  amount  and 
character.” 

This  check,  therefore,  according  to  the  testimony  of  two 
witnesses,  Mr.  Pearson,  and  Mr.  Lehman,  was  carried  in 
the  drawer  as  cash.  But  that  is  not  all ;  two  slates  have 
been  produced  here,  which,  beyond  controversy,  represent 
on  their  face,  the  cash  memoranda  in  the  drawer  on  two 
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different  days,  April  6,  1855,  and  June  8,  1855.  They 
indisputably  represent  the  contents  of  the  cash  drawer  on 
those  two  days,  being  about  a  year  after  the  date  of  this 
check.  Are  these  slates  genuine  ? 

Mr.  Pearson,  page  124,  vol.  3;/  is  asked  : 

Q.  “Please  look  at  this  unframed  slate,  on  both  sides  of  which  the 
figures  $29,067.48  appear,  and  state  whether  the  entire  figures  on  both 
slates  were  made,  either  by  you,  or  in  your  presence,  and  what  they 
represent  ?” 

A.  “  Part  of  the  figures  are  my  own,  the  others  are,  as  near  as  I  can 
judge,  Mr.  Lehman’s ;  Mr.  Lehman’s  figures  may  or  may  not  have  been 
made  in  my  presence  ;  I  can’t  say.” 

Q.  “  What  did  the  figures  on  the  slate  represent  ?” 

A.  “  They  represented  the  sundries  of  the  cash  settlement  of  the 
teller  on  the  particular  day  they  refer  to.” 

Q.  “Have  you,  or  have  you  not,  any  doubt  that  they  truly  represent 
the  cash  memoranda  in  the  first  teller’s  drawer  on  two  different  days?” 

A.  “I  have  no  doubt  of  it  at  all  that  they  represent  the  cash  memo¬ 
randa  on  these  particular  days.” 

Mr.  Lehman,  page  104,  vol.  3,  says  the  figures  are  par¬ 
tially  his.  He  is  asked  : 

Q.  “Please  look  at  the  slate  now  shown  to  you,  and  state  your 
knowledge  of  it  ?” 

A.  “  This  is  the  slate  we  used  to  put  the  checks  on  that  were  in  the 
drawer,  before  we  used  the  books.” 

Q.  “  Whose  figures  are  these  on  the  side  which  end  with  the  sum, 
$922,682.60  ?” 

A.  “  They  appear  to  be  Mr.  Pearson’s  figures.” 

Q.  “Please  state  what  these  figures,  $473,923.39,  represent?” 

A.  “  1  presume  they  represent  a  check  or  checks.” 

Q.  “  Please  look  at  P.  S.  10,  under  date  of  May  29,  1855,  and  state 
what  the  figures  $473,923.39,  represent?” 

A.  “  They  appear  to  represent  the  footing  of  the  book  on  that  day  ?” 

Q.  “  Can  you  say  whether  or  no  the  same  figures  on  this  slate  repre¬ 
sent  that  balance  ?” 

A.  “  Yes,  sir,  certainly.” 

Q.  “  Look  at  the  other  side  of  this  slate,  and  state  in  whose  hand¬ 
writing  the  figures  are  ?” 

A.  “  They  appear  to  be  my  figures.” 

Both  of  these  witnesses  recognize  this  slate,  and  both  re- 
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cognize  their  own  figures,  and  they  show,  that  on  two  dif¬ 
ferent  days,  this  check  of  $29,067.48  was  carried  as  cash  in 
the  first  teller’s  drawer,  as  it  must  have  been  until  it  was 
charged  up.  It  could  not  have  been  disposed  of  in  any 
other  way,  and  must  have  represented  cash  in  the  drawer 
until  then.  But  it  is  said  there  is  something*  mysterious 
about  these  slates.  In  the  ordinary  course  of  things  the 
entries  on  the  settlement  slate,  a  double  slate,  were  expunged 
on  every  alternate  day.  All  the  witnesses  concur  in  say¬ 
ing  so.  You  will  recollect  that  the  last  entry  on  this 
slate  was  in  June,  1855.  I  have  no  doubt  that  it  was  the 
large  double  slate,  in  evidence,  to  which  they  referred,  on 
which  the  entries  were  so  rubbed  out,  and  not  this  old  broken 
slate,  and  that  for  some  reason,  and  it  is  immaterial  what 
reason,  the  records  of  these  two  days  remained  upon  that 
half  of  the  broken  double  slate.  Slates  were  cast  aside  when 
the  books  F.  S.  11  and  12  were  opened  in  July,  1856.  The 
appearance  of  this  newer  double  slate  shows  that  it  must 
have  been  in  use  for  a  longer  period  than  one  year.  It  is 
not  a  new  slate,  it  appears  to  have  been  worn.  There  is  no 
doubt  in  my  mind  that  at  the  date  of  these  entries  on  the 
old  slate,  which  was  a  remnant  of  an  old  one,  that  this  newer 
double  framed  slate  was  the  slate  on  which  the  entries 
were  made,  as  stated  by  the  witnesses,  and  were  obliterated 
every  other  day,  after  having  served  their  purpose.  But 
for  some  reason,  no  matter  what,  it  appears,  that  this  out  of 
the  way  slate,  that  had  been  broken  and  laid  by,  was  used 
on  two  different  days,  two  months  apart,  for  the  purpose  of 
recording  the  contents  of  the  cash  drawer.  Mr.  Pearson  and 
Mr.  Lehman,  both  testify  to  their  own  figures,  and  both  say 
the  entries  did  represent  the  contents  of  the  cash  drawer  on 
the  aforesaid  days.  The  entries  on  the  old  slate  were  not 
dated,  but  the  dates  were  fixed  by  an  unerring  and  infallible 
test.  By  looking  at  the  total  of  sundries  on  the  slate  which 
is  not  dated,  and  on  the  cash  settlement  books  which  are 
dated,  the  day  on  which  these  entries  were  made,  came  to 
be  as  fixed  and  positive  as  any  date  in  the  cause ;  you  will 
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recollect  that  in  reference  to  one  of  these  dates  on  the  slate, 
it  was  impossible  to  fix  it  by  any  means  in  our  possession 
until  at  a  recent  date,  after  the  slates  had  been  produced, 
additional  cash  settlement  books  were  found,  which  set¬ 
tlement  books  did,  among  them,  contain  that  one  includ¬ 
ing  the  very -day  on  which  entries  at  the  wanting  date  were 
written.  There  is  no  doubt  this  slate  is  authentic,  and 
it  shows  that  the  check  of  $29,067.48  was  carried  as 
cash  in  the  drawer.  This  is  one  of  the  convincing 
proofs  that  the  money  was  paid  by  the  bank.  Let  me 
now  call  Mr.  Boker  himself  as  a  witness,  and  show  by  his 
entries,  that  he  received  the  money,  and  that  as  late  as 
September,  1856,  he  had  returned  only  $11,000  of  it.  In 
order  to  do  so,  I  read  entries  in  his  own  writing  from  his 
long  book.  This  book  purports  to  be  a  diurnal  record  of 
the  deposits  and  checks  of  Mr.  Boker  on  his  private  account. 
You  would  suppose  that  he  would  enter  the  deposit  of 
$29,067.48  the  day  it  was  made,  February  24,  1853,  but,  in 
fact  he  did  not  enter  it  until  September  7,  1856,  and  then, 
for  the  first  time,  more  than  three  years  after  the  deposit, 
he  makes  this  entry  : 

“  Received  on  account  of  loan,  Bickel,  State  Fives,  $29,067.48.” 

Below,  he  has  written  in  the  statements  of  disbursements, 
this  entry : 

“Paid  January  28,  on  account  of  Loan  State  Fives ,  Bickel, 
$11,000.” 

So  to  that  time  he  had,  by  his  own  record,  paid  $11,000 
on  account  of  $29,067.48.  It  is  not  pretended  he  paid 
anything  after  that  date.  Lie  paid  the  $11,000  by  a  check 
on  his  private  account  that  day,  January  28,  1856 ;  that 
payment  appears  by  the  check  which  I  hold  in  my  hand  : 

“  Pay  to  various  bills,  $11,000  ” 

That  is  the  payment  of  that  day  referred  to  by  Mr.  Bo¬ 
ker  in  his  long  book.  I  presume  that  the  entry,  “  Loan 
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State  Fives,”  Fas  led  our  learned  friends  to  contend  that 
the  transaction  was  a  loan  of  money  from  General  Bickel. 
It  is  a  remarkable  fact  in  this  cause  that  that  large  sum  of 
$29,067.48,  which  Mr.  Boker  deposited  to  his  credit  in 
February,  1853,  did  not  appear  in  his  private  record  of 
deposits  until  September,  1856,  when  it  did  appear.  Mr. 
Boker  enters  a  credit  of  $11,000  on  account,  leaving 
$18,000  due,  corresponding  precisely  with  his  endorsement 
on  that  check  of  $29,067.48. 

The  endorsement  on  the  check  is  as  follows  : 

29,067  48 
11 


18 

It  is  said  that  as  the  check  mentioned  in  Mr.  Boker’s  long 
book  is  $11,000,  the  balance  on  the  original  check  would  be 
$18,067.48,  and  therefore  the  balance  due  upon  it  differs, 
by  $67.48,  from  the  entries  on  the  cash  settlement  books, 
commencing  July,  1856,  F.  S.  11  and  12.  This  seems  to  be 
another  indication  of  our  learned  friends,  that  they  know 
more  about  the  facts  than  Mr.  Boker  did,  for  you  find  in 
his  own  figures,  endorsed  on  the  back  of  that  check,  a  fair 
balance  of  $18,000,  importing  that  the  $67.48  must  have 
been  settled  in  some  way,  and  it  is  equally  clear  that  the 
first  teller,  in  counting  the  amount  due  upon  that  check, 
took  the  figures  of  Mr.  Boker  as  his  guide. 

It  is  also  said  that  the  Commonwealth’s  bank  book  was 
settled  at  various  times,  between  the  date  of  the  deposit, 
and  the  day  on  which  the  credit  was  given  to  the  State, 
and,  therefore,  this  omission  to  enter  the  credit  must  have 
been  observed.  I  do  not  know  what  this  argument  means ; 
it  certainly  is  not  intended  to  weaken  the  testimony  of  Mr. 
Bickel,  to  the  fact  that  he  gave  the  money  to  Mr.  Boker, 
for  I  do  not  understand  that  to  be  disputed,  but  whatever 
means,  it  is  answered  in  the  testimony  of  General  Bickel 
who  tells  you  that,  from  the  fact  of  the  constant  flowing  in 
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of  money  to  the  credit  of  the  Commonwealth,  from  parties 
paying  taxes  on  corporation  stock,  &c.,  it  was  almost  impos¬ 
sible  at  any  time  to  know  the  precise  amount  due  to  the 
Commonwealth  by  the  Girard  Bank ;  but  there  was  a  time, 
and  Mr.  Boker  knew  that  there  would  come  a  time,  when 
a  strict  settlement  must  be  had ;  that  time  would  be  the 
expiration  of  General  Bickel’s  term  of  office.  That  time 
arrived  on  the  1st  of  May,  1854,  and  led  to  the  adjustment 
of  the  account,  inducing  General  Bickel  to  send  his  chief 
clerk,  Mr.  Dimmick,  as  he  says,  to  Philadelphia  to  have  the 
bank  book  settled. 

It  is  further  said  that  the  check,  as  reduced  to  $18,000, 
could  not  have  been  the  authority  for  the  entries  in  the 
cash  settlement  books,  F.S.  11  and  12,  of  “  President  $18,000” 
“  C.  S.  B.  $18,000,”  &c.,  because  there  was  nothing  on  the 
face  of  the  check  to  indicate  its  connection  with  him.  I 
have  made  a  statement  of  these  entries,  showing  how  often 
the  sum  of  $18,000  was  marked  C.  S.  B.,  C.  S.  B.  Prest.,  &c. 

That  statement  is  as  follows : 


Pres’t .  1 

C.  S.  B.,  Pres’t .  6 

Under  C.  S.  13.,  Pres’t .  4 

“  C.  S.  B .  12 

“  Pt .  3 

Pt .  34 

Blank .  G2 

C.S.  B .  3 

C.  S.  B.  Pres’t .  2 

Boker .  1 


You  will  recollect,  Mr.  Auditor,  that  the  books  P.  S., 
11  and  12,  were  not  opened  until  July,  1856.  This 
check  had  been  in  the  drawer  more  than  two  years, 
after  the  credit  had  been  indorsed  upon  it ;  the  teller  had 
become  familiar  with  it,  and  knew,  by  that  time,  I  presume, 
who  was  the  payer,  and  therefore,  in  making  his  entries 
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lie  entered  what,  indeed,  lie  must  have  been  informed  by 
Mr.  Boker  was  tbe  fact,  and  what  you  and  I  know  was  tbe 
truth,  that  Mr.  Boker  was  the  payer  of  that  check,  and 
hence  marked  it  so.  He  did  not  enter  it  “Penna.  Fives,” 
he  would  have  charged  it  up,  as  was  his  duty  at  its  date, 
unless  he  had  been  otherwise  directed  by  Mr.  Boker ;  but 
he  entered  it,  according  as  the  evidence  in  this  cause  shows 
it  ought  to  have  been  entered,  and  according  as  Mr.  Boker 
must  have  informed  him  it  ought  to  have  been  entered,  “  C. 
S.  B.,  Pres’t.”  He  would  not  have  used  Mr.  Boker’s  name 
without  direction.  My  learned  friend,  Mr.  Wharton,  has 
argued  that  the  entry  on  Penna.  Fives,  on  the  19th  of  De¬ 
cember,  1856,  might,  in  some  way,  be  connected  with  the 
loan  on  Penna.  Fives  mentioned  by  Mr.  Tucker,  who  in 
his  testimony  on  page  4,  Yol.  3,  states  that  on  a  portion  of 
that  loan,  taken  by  the  Girard  Bank,  there  was  a  loss,  about 
ten  per  cent.  At  the  conclusion  of  his  testimony,  page  7, 
he  tells  us  that  the  Beading  Bailroad  Company  participa¬ 
ted  in  that  loss  with  the  Girard  Bank ;  but  if  my  friend 
had  turned  to  assets  account,  he  would  have  found  a  loss 
on  Penna.  Fives,  which  I  presume  was  this,  for  no  other 
explanation  has  been,  or  can  be  given  of  it.  On  page  8  of 
the  Appendix,  assets  account  is  charged  on  the  30th  of  Oc¬ 
tober,  1855,  Penna.  Fives,  $8,624.37.  How,  if  the  loss  on 
$125,000  was  about  ten  per  cent.,  and  the  Beading  Bail- 
road  Company  shared  it,  I  presume  that  $8,624.37  was  a 
liberal  allowance  for  that  part  of  the  loss  which  the  Girard 
Bank  was  called  upon  to  father. 

It  is  further  said  that  a  portion  of  the  original  deposit 
of  $29,067.48,  was  a  draft  of  $5,067.48,  nett,  which  General 
Bickel  undoubtedly  got  discounted  on  his  own  account. 
He  did  so.  It  was  his  own  draft ;  it  was  a  matter  of  con¬ 
venience  with  him  to  apply  the  proceeds  of  that  draft  for 
money  of  the  Commonwealth  wdiich  he  had  in  his  hands. 
It  is  quite  sufficient  to  say,  that  that  draft  with  $24,000, 
which  it  is  not  disputed  was  Commonwealth’s  money,  formed 
a  united  and  single  deposit,  the  whole  of  which  was  dedi- 
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catecl  to,  and  ordered  to  be  credited  on,  the  account  of  the 
Commonwealth. 

I  desire,  'Mr.  Auditor,  to  call  your  attention  to  the  legal 
aspect  of  this  Bickel  deposit,  at  three  different  points  of 
time,  and  also  during  the  intervals  between  those  dates.  I 
will  first  assume  that  we  have  established  from  the  evidence 
verbal  and  written, 

First.  That  General  Bickel  delivered  to  Mr.  Boker  on 
the  24th  of  February,  1853,  as  a  deposit  to  the  credit  of 
the  Commonwealth,  the  sum  of  $29,067.48. 

Second.  That  Mr.  Boker  did  not  deposit  that  sum  to  the 
credit  of  the  State,  but  on  the  same  day,  deposited  it  to 
his  own  credit  and  spent  it,  (and  here  I  might  rest). 

Third.  That  on  the  26th  of  May,  1854,  General  Bickel 
discovered  that  that  deposit  had  not  been  credited  to  the 
State,  and  that  the  credit  was  then  promised  to  be  entered 
in  his  account  as  State  Treasurer,  by  Mr.  Boker,  and  the 
money  was  placed,  per  General  Bickel’s  check,  to  the  credit 
of  the  Commonwealth. 

.  Fourth.  That  Mr.  Boker  did  not  refund  the  money  in 
May,  1854,  when  he  credited  the  amount  to  Gen.  Bickel’s 
account,  but  filled  up  a  check,  directing  the  credit  to  Gen. 
Bickel  for  the  amount,  and  wrote  in  the  place  of  the  signa¬ 
ture, 

“  Charge  Pennsylvania  Fives.” 

Fifth.  That  Mr.  Boker  did  not  at  any  time  pay  that 
check,  but  on  the  28th  of  January,  1856,  he  paid  the  sum 
of  $11,068.47  on  account  of  it,  and  credited  that  sum  on  the 
oack  of  the  check. 

Sixth.  That  on  the  19th  of  December,  1856,  the  balance 
of  $11,000  was  charged  to  an  account  called  Penn.  Fives, 
as  directed  by  the  check,  which  account  was  not  opened 
until  that  day,  and  the  balance  of  $18,000  was  thus  charged 
as  a  loss  to  the  Bank,  and  the  loss  transferred  to  the  Vicks¬ 
burg  account. 
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Seventh.  That  there  is  no  evidence  in  this  cause  to  show 
that  Mr.  Boker  repaid  any  part  of  the  deposit  of  $29,067.48, 
which  he  had  appropriated  to  his  own  use,  except  the  sum 
endorsed  on  the  back  of  the  check  as  a  payment  on  account. 

How,  sir,  what  was  the  legal  aspect  of  this  case  in  Febru¬ 
ary,  1853,  May,  1854,  and  September,  1856,  the  date  of  Mr. 
Boker’s  entry  in  his  long  book,  and  also  during  the  inter¬ 
vening  intervals  of  time  between  those  dates  ?  On  the 
24th  of  February,  1853,  Mr.  Boker  received  the  money  : 
whether  it  was  State  money  or  Gen.  Bickel's  money, 
whether  it  was  a  deposit  which  he  appropriated  to  his  own  use, 
or  a  loan  of  money  which  he  obtained  from  Gen.  Bickel, 
Mr.  Boker  was  bound  to  repay  it,  on  request.  There  is  no 
doubt  about  that.  It  was  not  his  money  ;  it  is  not  preten¬ 
ded  that  it  was.  The  view  of  the  learned  counsel,  which 
is  in  opposition  to  the  evidence,  is,  that  it  was  Gen.  Bickel's 
money  loaned  to  Mr.  Boker.  What  was  the  legal  aspect  of 
the  case  as  to  his  liability  ?  He  became  a  debtor  either  to 
the  Commonwealth  or  to  the  Girard  Bank,  or  to  Gen. 
Bickel,  for  that  amount,  with  interest.  Secondly,  the  inter¬ 
val  between  that  date  and  May  26,  1854;  he  was  during  all 
that  time  liable  to  pay  that  amount,  on  request,  was  he 
not  ?  That  is  not  disputed.  He  had  received  the  money  ; 
it  had  gone  into  his  private  account.  He  had  expended  it, 
and  was  bound  in  point  of  law,  to  refund  it,  on  request,  with 
interest,  and  that  liability  rested  on  him  from  the  24th  of 
February,  1853,  until  the  26th  of  May,  1854.  How,  sir, 
what  was  the  legal  aspect  of  this  case  on  the  26th  of  May, 
1854 !  He  was  bound  to  refund  the  money,  with  interest, 
was  he  not  ?  Is  there  any  doubt  about  it  ?  Can  there  be, 
in  point  of  common  honesty,  any  doubt  about  that  ?  Hid 
he  return  it  at  that  date,  or  has  he  ever  since  returned  it  ? 
The  demand  was  made,  Mr.  Auditor,  and  he  was  bound, 
if  it  was  a  loan,  to  refund  the  money  to  Gen.  Bickel,  with 
interest,  or  if  it  was  a  deposit  to  the  credit  of  the  Common¬ 
wealth,  he  was  bouud  to  produce  that  money,  credit  it  to 

the  Commonwealth,  and  credit  discount  and  interest  account 
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with  the  interest  during-  the  time  he  had  been  using-  it.  Is 

O  O 

there  any  doubt  about  it?  Can  there  be?  I  have  heard 
not  one  word  of  doubt  or  denial,  that  on  the  26th  of  May, 
1854,  it  was  the  duty  of  Mr.  Boker  to  return  that  money 
in  one  or  the  other  of  the  modes  I  have  suggested.  Did 
lie  do  either  ?  He  did  not,  sir,  nor  any  part  of  either.  He 
filled  up  the  check  I  hold  in  my  hand,  which  at  the 
time  was  worth  to  him  29,067  gold  dollars,  a  very  easy  way 
of  paying  the  debt,  without  referring  to  the  morality  of  the 
thing.  lie  fills  up  the  check  and  points  the  Bank  to 
“  Pennsylvania  Fives”  to  get,  if  they  could,  the  money  he 
had  received  and  used,  and  which  he  then  owed,  and 
should  have  paid.  The  account  called  Pennsylvania  Fives 
was  a  bank  account,  and  the  funds  to  its  credit  were  funds 
of  the  Girard  Bank.  IIow  could  he  apply  the  money  of 
the  Girard  Bank  to  the  payment  of  his  private  debt  ?  By 
what  show  of  fairness,  or  right,  or  honesty,  was  it,  he  could 
make  the  attempt?  If  there  was  then  no  such  account  as 
Pennsylvania  Fives,  then  the  check  was  a  mere  sham,  for 
there  is  nothing  more  illusory  than  a  check  drawn  upon  an 
account  which  has  no  credit,  so  that  in  either  case  the  mat¬ 
ter  is  inexcusable.  The  legal  aspect  of  this  case  at  that 
date,  May  26,  1854,  was  that  Mr.  Boker  was  under  a  lia¬ 
bility  in  one  view  of  it,  and  under  a  stern  duty  as  well  as 
liability,  in  the  other,  to  replace  the  money  which  he 
had  received  and  spent,  with  interest. 

How,  sir,  from  that  time  until  September,  1856,  what  is 
the  legal  aspect  of  the  case  ?  During  all  that  time  the 
debt  remained  unpaid  by  him ;  during  all  that  time  that 
check  was  not  charged  to  any  account  of  the  Bank.  I  have 
here  the  General  Ledger  of  the  Bank  for  1854,  1855  and 
1856,  exhibit  them  to  you,  and  these  will  satisfy  you  that 
Mr.  Lehman  must  have  been  directed  by  Mr.  Boker  not  to' 
charge  up  that  check  ?  In  1854  there  was  an  account  of 
State  Fives,  beginning  January  2,  and  ending  October, 
1854,  with  a  credit  balance  of  $23,002.  On  the  26th  of 
May,  1854,  it  was  not  in  credit.  It  had  then  to  its  credit 
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$159,843.83,  and  to  its  debit,  $250,340.74.  Now  I  ask  you 
to  look  at  that  account  and  satisfy  yourself  that  this  check, 
which  it  was  the  duty  of  Mr.  Lehman  to  discharge  himself 
of,  on  that  day,  was  not  charged  on  that  account.  There  is 
no  entry  of  May  26,  at  all,  nor  is  there  an  entry  of  this 
check  during  that  year.  In  1855  there  is  an  account  of 
Pennsylvania  Fives,  to  which  that  credit  balance  of  $23,002 
is  transferred.  If  you  will  look  at  the  drafts  on  that  ac¬ 
count,  during  1855,  you  will  not  find  this  check  among 
them.  There  are  but  four  checks,  neither  of  which  corres¬ 
ponds.  That  account,  you  perceive,  is  closed  and  balanced 
in  1855.  In  1856  the  account  is  opened,  but  not  until  the 
19th  of  December,  for  the  purpose  of  charging  this  check. 
It  is  an  account  without  any  credit,  the  first  item  of  debit 
is  this  check  of  $18,000,  as  Mr.  Lehman  and  Mr.  Pearson 
have  testified,  was  then  first  charged.  I  have  thus  shown 
you,  and  conclusively,  that  this  account  was  never  charged 
with  the  check  at  its  full  amount,  and  not  until  December 
19,  1856,  at  its  reduced  amount.  I  need  not  add  that  in 
a  book-keeping  sense,  as  well  as  in  a  literal  sense,  it  was 
impossible  to  charge  it  to  any  other  account.  They  might 
as  well  charge  a  check  drawn  by  me,  to  the  account  of 
either  of  my  learned  friends.  It  does  not  appear  in  the  ac¬ 
count  of  Pennsylvania  Fives  at  any  time  during  1854,  nor 
1855,  nor  during  1856,  except  at  the  amount  to  which  the 
endorsed  credit  had  reduced  it  $18,000. 

I  have  thus  far  relied,  and  shall,  to  the  end,  rely  upon 
documentary  proofs,  for  you  may  strike  out  every  line  of  the 
verbal  proofs  on  the  part  of  the  bank,  except  where  the 
witnesses  are  supported  by  contemporaneous  entries,  which 
harmonize  with,  and  corroborate  their  testimony,  and  our 
case  is  perfectly  plain. 

I  will  refer  to  an  important  circumstance.  Mr.  Boker 
well  knew  when  Gen.  Bickel’s  term  of  office  would  expire, 
and  when  it  would  become  necessary  to  turn  over  to  his 
successor  the  Commonwealth’s  funds  in  his  hands.  He 
knew  it,  because  he  was,  as  we  are  told,  very  solicitous  on 
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the  subject  of  the  elections  of  State  Treasurers;  and  con¬ 
tributed  money  in  order  to  influence  their  result.  He 
should  have  been  prepared  to  pay  this  money' on  the  1st 
of  May,  1854,  the  last  day  of  Gen.  Bickel’s  term  of  office. 
When  demand  came  upon  him,  he  told  Gen.  Bickel, 

“  I  entered  it  in  pencil  on  tlie  margin  of  your  account,  you  could 
draw  for  it  any  time.” 

Gen  Bickel  did  draw  for  it,  and  it  was  immediately 
carried  to  the  credit  of  the  Commonwealth.  I  call  your 
attention  to  the  fact  that  the  credit  to  the  Commonwealth 
was  one  day  prior  to  the  credit  to  Gen.  Bickel.  On  the 
26th  May,  1854,  Gen.  Bickel  paid  the  Commonwealth  a 
sum  which  included  the  $29, 067.48  ;  but  Mr.  Boker  did  not 
on  that  day  put  it  to  his  credit.  He  took  a  night  to  sleep 
upon  it.  The  check  was  carried  in  the  drawer  one  day. 
That  is  proved  by  the  check  itself,  and  by  the  entry  of  the 
deposit.  I  produce  the  Commonwealth  bank  book,  and 
refer  you  to  the  credit,  May  26.  Although  Mr.  Boker 
says  “  draw  for  it,”  and  although  Gen.  Bickel  did  draw  for 
it,  his  check  was  not  charged  until  the  next  day,  after  a 
night  of  reflection  upon  it.  Instead  of  raising  the  money  to 
pay  the  debt,  the  credit  to  Gen.  Bickel,  according  to  the 
direction  of  the  check,  wras  entered,  his  check  to  the  Com¬ 
monwealth  charged,  (for  it  would  have  overdrawn  his 
account  if  charged  without  the  credit  of  $29,067.48,)  and 
the  fraud  of  Mr.  Boker  was  consummated. 

How,  what  was  the  legal  aspect  of  this  cause  in  and  after 
September,  1856  ?  I  have  shown  you  the  written  entry 
of  a  credit  of  $11,000,  made  by  Mr.  Boker.  This  statement, 
if  made  by  a  credible  witness,  would  go  to  show  an  admis¬ 
sion  of  the  receipt  of  the  money,  and  that  he  had  paid  on 
account  $11,000.  What  would  be  the  legal  effect  of  that 
declaration?  That  having  received  a  certain  sum,  and 
having  paid  $11,000  on  account  of  it,  he  owed  the  rest;  no 
other  construction  can  be  given  to  the  entries  in  the  long 
book. 

My  learned  friends  say  that  unless  this  check,  signed 
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Pennsylvania  Fives,  was  paid  by  the  bank,  this  claim  cannot 
be  recovered.  Do  they  mean  to  say  that  the  Girard  Bank 
have  not  paid  this  money  once  to  the  Commonwealth  ? 
and  do  they  say  they  ought  to  pay  it  twice.  I  have  just 
shown  you  by  the  records,  that  the  Girard  Bank  was 
made,  without  the  knowledge  of  the  bank,  to  pay  the 
debt ;  that  the  funds  of  the  bank  were  taken  and  credited 
to  the  Commonwealth,  and  drawn  out  by  the  Common¬ 
wealth,  as  their  bank  book  shows.  It  was  paid  once 
by  the  Girard  Bank,  in  case  of  Mr.  Boker,  with  the  money 
of  the  bank.  It  was  an  act  of  injustice  to  let  the  bank 
pay  it  once,  but  to  repeat  the  thing  would  be,  as  repeti¬ 
tions  always  are,  in  very  bad  tase.  I  have  shown  you 
when  this  check  was  charged,  but  whether  charged  or  not> 
it  would  make  no  difference.  The  bank  paid  the  money 
which  Mr.  Boker  ought  to  have  paid.  Let  me  call  your 
attention  to  the  manner  which  these  checks  are  kept  by 
the  tellers  of  the  bank,  and  the  way  in  which  they  are 
charged  and  discharged  daily.  On  the  26th  of  May,  1854, 
this  check  of  $29,067.48  was  handed  to  the  receiving  teller, 
and  he  charged  himself  with  it  as  if  it  had  been  bank  notes, 
or  so  much  money,  and  credited  Gen.  Bickel  in  accordance 
with  the  direction  on  its  face,  “  credit  Bickel.”  At  the  end 
of  the  day  the  receiving  teller  charges  himself  with  the 
whole  amount  of  his  deposits,  including  this  sum,  and  hands 
the  deposits  to  the  paying  teller.  The  paying  teller  is  then 
and  there  charged  with  the  whole  amount ;  he  discharges 
himself  of  the  checks  on  that  bank  received  during  the 
day  by  handing  them  to  the  book  keeper  to  be  charged  up. 
The  first  teller  could  not  discharge  himself  of  the  amount 
in  question  with  which  he  was  charged  on  the  26th  of  May, 
1854,  unless  this  check  had  been  charged  up  to  the  account, 
or  otherwise  settled  or  paid,  or  by  carrying  it  as  cash,  and 
this  required  an  order  of  the  president  in  this  case. 

By  the  Auditor. — What  were  the  precise  steps  by  which 
Gen.  Bickel  obtained  this  sum  of  $29,067.48,  to  make  up 
his  account,  when  he  closed  it  on  the  day  he  closed  it. 
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Mr.  Hirst. — It  is  shown  by  these  credits;  on  the  27th  of 
May,  his  account  received  the  credit  of  $29,067.48,  but  the 
day  before  the  Commonwealth  had  received  a  credit  by  Gen. 
Bickel’s  check  of  $32,772.81,  which  included  that  sum; 
but  his  check  was  not  charged  up  until  next  day,  when 
the  credit  of  $29,067.48  went  to  his  account. 

By  the  Auditor.—- Did  he  draw  a  check  for  it  ? 

Mr.  Iiirst. — Yes,  sir;  he  drew  the  check  of  $32,772.78, 
but  Mr.  Boker  did  not  enter  the  credit  of  $29,067.48,  until 
the  next  day,  and  Gen,  Bickel’s  check  was  not  charged 
until  the  next  day,  it  was  not  good  on  the  26th,  I  show  you 
the  ledger. 

o  s 

By  the  Auditor. — How  did  the  $29,067.48  get  into  the 
$32,772.78  ? 

Mr.  Hirst. — Let  me  refer  you  to  the  testimony  of  Gen. 
Bickel,  on  page  739,  vol.  2. 

Q.  “  Please  look  at  the  account  of  the  Commonwealth  now  shown  to 
you,  in  the  general  ledger  of  the  Girard  Bank,  and  state  whether  the 
credit  in  that  account  of  the  26tli  of  May,  1854,  of  $32,772,86,  was 
your  own  check  of  that  amount  of  that  date,  appearing  in  your  indi¬ 
vidual  account  ?” 

A.  “  It  is  for  the  same  amount  precisely,  and  on  the  same  day. 
This  credit  of  $29,067.48,  was  left  to  go  the  credit  of  the  Common¬ 
wealth,  and  passed  to  my  individual  credit,  and  consequently  I  drew  a 
check  to  balance  the  State  account.” 

On  the  27th  of  May,  this  check,  though  dated  May  26th, 
is  charged,  $32,772.86.  How  that  check  was  deposited  to 
the  credit  of  the  Commonwealth  on  the  26th  of  May,  but  it 
was  withheld  as  a  debit  until  the  27th,  when  this  credit  of 
$29,067.48  made  it  good.  You  observe  that  on  that  day 
this  credit  of  $29,067.48  was  necessary  to  make  the  check 
of  $32,772.86  good. 

There  is  a  remarkable  feature  in  this  cause,  and  with 
a  reference  to  that,  I  will  conclude  what  I  have  to  say 
upon  it:  it  is  a  very  striking  feature  indeed.  The  bank 
is  willing  to  allow  a  credit  of  $11,067.48.  That  credit 
is  rejected  by  the  other  side.  They  will  not  accept  the 
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offer  that  we  make  to  credit  that  amount.  It  is  your  mis¬ 
sion  to  see  that  no  injustice  is  done  to  the  estate  of  Mr. 
Boker,  but  is  it  an  act  of  injustice  to  withhold  a  credit 
which  is  not  accepted,  but  refused  ?  It  will  be  one  of  the 
curiosities  of  this  cause  to  ascertain  what  will  be  the  fate 
of  that  credit,  at  your  hands,  or  at  the  hands  of  the  Court. 
You  may  or  may  not  allow  it.  The  court  hereafter  may 
or  may  not  allow  it.  You  may  refuse  to  allow  it  for  two 
or  three  reasons.  The  motive  that  prompts  the  refusal  to 
accept  that  credit  is  an  unworthy  one.  It  is  to  avoid  the 
payment  of  the  balance  of  the  debt;  that  is  transparent 
and  substantially  avowed.  The  Court  may  refuse  to  allow 
the  credit  on  another  ground.  If  my  learned  friends,  before 
the  Auditor,  refuse  to  accept  it,  and  ask  for  it  in  Court,  they 
may  find  that  the  Court  will  not  permit  them  to  say  one 
thing  here  and  another  thing  there ;  and  coupling  that 
consideration,  with  the  consideration  of  the  motive  I  have 
referred  to,  I  do  not  know  what  the  Court  will  say.  But 
they  may  refuse  to  permit  that  credit  to  be  given  to  the 
estate  for  another  reason,  founded  upon  the  justice  of  the 
cause.  Suppose  that  after  the  24th.  of  February,  1853,  this 
thing  had  been  discovered,  and  an  action  of  trover  had  been 
brought  by  the  Girard  Bank  against  Mr.  Boker,  for  the  money 
that  he  had  converted  to  his  own  use,  in  violation  of  his 
duty  as  President  of  the  Bank,  what  would  have  been  the 
instruction  to  the  jury  in  such  a  case  as  that?  The  jury 
would  not  have  been  restricted  to  the  value  of  the  money 
described  in  the  declaration ;  but  they  would  have  been 
instructed  to  give  punitive  damages.  If  it  had  appeared  that 
$29,067.48,  as  proved  by  General  Bickel  and  the  memoran¬ 
dum  he  would  have  produced,  and  the  entry  in  the  receiving 
teller’s  scratcher,  had  been,  though  destined  to  the  credit  of 
the  Commonwealth,  actually  placed  by  Mr.  Boker  to  the 
credit  of  himself;  that  in  his  wray  from  General  Bickel  to  the 
receiving  teller’s  desk  he  had  changed  the  destination  of 
that  deposit,  and  took  and  used  it,  in  his  own  name,  instead 
of  the  Commonwealth,  and  suppose  that,  superadded  to 
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that,  it  had  appeared  that,  by  secret  pass-books,  jMr.  Boker 
was  overdrawn  at  the  time  $18,000,  what  do  you  suppose 
a  jury  would  have  done  ?  The  Court  would  have  instructed 
them  that  punitive  damages  must  be  inflicted  on  the  defen¬ 
dant  as  a  punishment,  and  as  a  warning  to  all  others  en¬ 
trusted  with  deposits. 

What  would  be  said  of  a  man  entrusted  with  $29,000  to 
deposit  to  the  credit  of  a  friend,  who  should  walk  to  the 
bank  and  deposit  it  to  his  own  credit,  and  spend  it? 

The  act  of  1850  constitutes  the  conversion  of  a  deposit 
by  a  bank  officer  a  criminal  offence.  That  act  did  not 
apply  to  the  Girard  Bank  till  March  19,  1856,  but  a  judge 
in  1853  would  have  ruled  that  the  act  was  a  fraud  and  a 
wrong,  to  be  visited  with  exemplary  damages. 

By  the  Auditor. — Suppose  the  action  was  assumpsit, 
would  the  measure  of  damages  be  the  same? 

Mr.  Hirst. — No,  sir.  Then  the  measure  of  damages 
would  be  the  amount  received,  with  interest,  undoubtedly; 
but  the  bank  had  the  right  to  sue  in  tort.  It  was  a  wrong¬ 
ful  conversion  of  their  property  to  his  own  use ;  it  became 
the  property  of  the  bank  the  moment  the  officer  received 
the  deposit.  His  act  bound  the  bank  just  as  much  as  if 
the  receiving  teller  had  received  that  money,  instead  of  Mr. 
Boker,  with  a  direction  to  credit  the  State,  and  had  placed 
it  to  his  own  account.  Therefore  the  bank  was  liable,  and 
if  it  had  failed  the  next  day,  Mr.  Boker’s  liability  was 
complete.  Suppose  an  action  of  tort  had  been  brought  on 
the  28th  of  May,  1851,  what  would  have  been  the  measure 
of  damages  then  ?  If,  superadded  to  the  wrongs  I  have 
referred  to,  the  diversion  of  the  deposit  from  its  owner  to 
Mr.  Boker’s  private  account,  the  overdraft  of  Mr.  Boker  at 
the  time,  his  undoubted  indebtedness  for  the  amount ;  sup¬ 
pose,  superadded  to  all  that,  the  Court  and  jury  had  been 
informed,  of  what  you  have  been  informed,  by  the  written 
evidences  on  your  table,  as  to  what  Mr.  Boker  did  in  this 
matter,  there  is  no  knowing  where  a  jury  would  have 
stopped ;  for  the  Court  in  that  case,  as  in  this,  will 


take  care,  as  you  will  take  care,  to  see  that  the  great 
questions  affecting  public  and  private  interests  which  arise 
in  this  cause  shall  be  so  adjudged,  that  no  bank  officer 
hereafter  will  be  encouraged  by  the  result  of  this  cause, 
and  by  the  law  which  shall  be  pronounced  in  the  final 
result  of  it,  to  do  the  things  done  by  Mr.  Boker. 


Sixteenth  and  Seventeenth  Claims. 

I  will  now  ask  your  attention  to  the  sixteenth  and  seven¬ 
teenth  claims.  AVe  will  avoid  much  repetition  by  con¬ 
sidering  them  together.  They  are  for  sums  received  by 
Mr.  Boker  from  the  box  or  compartment  in  the  first  teller’s 
drawer,  being  interest  on  demand  loans  from  1847  to  1857, 
with  interest  from  the  81st  of  December  of  each  year. 

I  ask  your  attention  to  a  brief,  though  minute,  explana¬ 
tion  of  these  claims,  that  you  may  apply  the  evidence. 
Prior  to  November,  1851,  when  the  book  F.  S.  9  was  first 
opened,  Mr.  Boker  carried  in  the  drawer,  not  only  demand 
loans,  but  commercial  paper  which  he  discounted,  and 
which,  after  that  date,  appears  on  F.  S.  9  and  10.  The 
practice  of  discounting  commercial  paper  did  not  com¬ 
mence  on  the  15th  of  November  1851,  the  day  of  the 
first  entry-  in  F.  S.  9,  but  that  was  the  first  day  on  which 
there  was  any  record  kept  of  it.  The  transactions  of 
demand  loans,  as  well  as  commercial  paper  discounted 
by  Mr.  Boker,  without  presenting  them  to  the  Board, 
were  carried  on  from  the  recommencement  of  the  bank. 
These  two  subjects  of  inquiry,  combined,  form  the  sub¬ 
ject  of  the  sixteenth  claim ;  that  is  to  say,  the  interest 
received  by  Mr.  Boker  on  demand  loans,  as  well  as  on 
the  discount  of  commercial  paper,  prior  to  November 
15,  1851.  After  that  date,  these  two  different  subjects 
branch  into  two  different  claims.  The  interest  received 
by  Mr.  Boker  on  demand  loans  forms  the  subject  of  the 
seventeenth  claim,  while  the  money  received  by  him,  with 
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which  he  discounted  commercial  paper,  forms  the  subject 
of  the  fifth.  This  brief  explanation  I  need  not  amplify. 
It  is,  that,  prior  to  November,  1851,  the  interest  received 
by  Mr.  Boker  on  demand  loans,  as  well  as  on  commercial 
paper,  of  which  no  record  was  kept,  form  together  the  sub¬ 
ject  of  the  sixteenth  claim.  The  interest  received  by  Mr. 
Boker  on  demand  loans,  after  that  date,  forms  the  subject 
of  the  17th  claim.  The  record  which  was  subsequently 
kept  of  commercial  paper  discounted,  is  the  subject  of  an 
entirely  distinct  claim,  to  wit,  the  fifth  claim,  in  which  in¬ 
terest  is  claimed  by  the  bank  on  eight  or  nine  millions  of,, 
dollars,  which  Mr.  Boker  used  in  discounts,  without  the 
knowledge  of  the  Board.  I  will  consider  the  sixteenth 
and  seventeenth  claims  together,  because  the  evidence, 
verbal  and  written,  upon  the  subject  is  the  same.  We 
have  to  discuss  three  questions,  first,  Did  Mr.  Boker  re¬ 
ceive  the  interest  described  in  the  claim  ?  and  during  what 
length  of  time  did  he  so  receive  it  ?  secondly,  What  amount 
did  he  receive  ?  and,  thirdly,  How  much  of  it  has  he  paid 
to,  or  for,  the  bank?  These  three  questions  will  embrace 
the  consideration  of  all  the  evidence  upon  this  subject. 

First.  Did  Mr.  Boker  receive  the  interest  referred  to  in 
these  two  claims?  We  have  both  parol  and  written 
evidence,  both  mutually  sustaining  each  other,  as  to  the 
sixteenth  claim,  to  Avit,  the  monies  received  by  Mr.  Boker 
for  interest  on  demand  loans  and  the  discounting  of  com¬ 
mercial  paper,  prior  to  November  15,  1851. 

Mr.  Lehman,  at  p.  102,  vol.  1,  describes  the  manner  of 
making  and  collecting  these  loans ;  that  they  began  imme¬ 
diately  after  the  bank  recommenced  in  1846,  and  gradually 
increased.  lie  gives  the  average  of  monthly  receipts, 
which  I  will  refer  to  in  a  moment  in  discussing  the 
amount.  Mr.  Iloeflich,  Avho  speaks  from  his  knowledge 
as  receiving  teller,  from  May,  1847  to  May,  1850,  in¬ 
cludes  three  years  of  the  period  between  1846  and  1851. 
Being  asked  what  he  meant  by  the  term  “  settlement 
book?”  (and  you  will  be  good  enough  to  remember  that 
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tliis  gentleman  was  the  first  witness  who  spoke  of  settle¬ 
ment  books ;  his  testimony  was  delivered  on  the  12th  of 
April,  1865,  and  it  led  to  the  search  for  these  books,  and 
their  production  before  you,)  Mr.  Iloeflich  answers : 

A.  “It  was  a  book  in  which  he  (Mr.  Lehman)  put  down  the  differ¬ 
ent  amounts  in  making  up  his  cash  in  the  afternoon  after  the  Bank 
would  close,  in  order  to  see  whether  his  cash  came  out  right ;  1  making 
a  settlement,’  we  wrould  call  that;  and,  although  I  never  saw  these 
books,  never  had  them  in  my  hand,  and  never  had  charge  of  that  desk, 
I  knew,  from  my  general  knowledge  of  business,  what  this  book  was 
used  for.  It  was  used  to  make  a  settlement;  he  put  down  memoran¬ 
dums  ;  for  instance,  he  had  so  much  specie  to  put  down,  so  much  in 
notes  of  other  banks,  so  much  in  checks,  and  so  much  of  the  circula¬ 
tion  of  the  Bank  itself ;  and  whatever  there  were,  and  so  much  on  these 
memorandums.” 

Those  two  witnesses,  and,  in  fact,  every  witness  in  this 
cause,  pro  and  con,  testifies  that  the  interest  derived  from 
these  sources  went  into  the  hands  of  Mr.  Boker.  It  is  not 
alleged  that  Mr.  Schaffer,  or  Mr.  Lehman,  or  any  officer  of  the 
bank,  or  any  other  person,  received  any  portion  of  it.  It 
is  one  of  the  undenied  facts  of  this  cause,  that  the  entire 
amount  of  these  monies  was  received  by  Mr.  Boker,  with¬ 
out  interruption,  and  without  inquiry,  and  without  check. 
I  will  consider,  therefore,  that  the  first  question,  Bid  Mr. 
Boker  receive  those  monies?  is  answered  in  the  affirma¬ 
tive.  The  next  branch  of  the  question  is,  During  what 
period  of  time  did  he  receive  them  ?  Mr.  Lehman,  at  p. 
114,  vol.  i.,  is  asked  to  state — 

Q.  “  When  did  Mr.  Boker  first  begin  to  lend  money  on  notes  and 
checks,  and  receive  the  interest  which  you  have  stated  was  kept  in  a 
little  box  in  the  first  teller’s  drawer?” 

A.  “  I  can’t  say  ;  I  have  no  data  ;  but  I  think  it  was  pretty  soon  after 
the  bank  commenced,  in  1846.” 

Q.  “  And  it  continued  down  to  what  period  ?” 

A.  “Well,  I  can’t  recollect  that  either;  but  I  think  it  was  pretty 
near  up  to  the  time  of  his  death ;  I  never  kept  any  account.” 

Mr.  Pearson,  p.  130,  vol.  1,  testifies  as  follows: 

“  There  was  money  placed  in  the  back  of  the  teller’s  drawer,  by  Mr. 
Boker,  from  time  to  time,  and  by  him  taken  out,  of  which  there  was  no 
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memorandum  at  all ;  it  was  in  the  box  of  the  teller’s  drawer,  under  the 
bills  of  the  denomination  of  $500  ;  although  separate  from  those  bills. 

As  far  as  I  can  recollect,  that  practice  was  going  on  in  1852,  when  I 
entered  the  bank,  and  continued  on  until  the  death  of  Mr.  Bolter.  The 
money  placed  in  the  box  was  derived,  as  far  as  I  know,  from  notes  dis¬ 
counted  ;  I  have  seen  money  put  in  the  drawer.” 

Mr.  Boker,  therefore,  during  the  whole  period  of  his 
Presidency,  from  1846  till  near  the  time  of  his  death,  re¬ 
ceived  these  monies. 

* 

The  next  question  is,  What  amount  of  money  did  Mr. 
Boker  receive  during  these  years?  And  on  this  subject  I  f 
shall  have  to  ask  your  very  minute  attention.  Mr.  Leh¬ 
man,  p.  102,  vol.  1,  estimates  the  amount.  He  there  says, 
that  he  thinks  the  interest,  for  some  years  prior  to  July, 
1856,  on  monies  taken  from  the  box  in  his  drawer  by  Mr. 
Boker, 

“  Amounted  from  about  twelve  to  fifteen  hundred  dollars  per  month.” 

He  further  says : 

“The  manner  of  making  these  loans  and  collecting  the  interest  be¬ 
gan  immediately  after  the  bank  commenced,  which  was  in  August, 
1846.” 

You  have  observed  that  Mr.  Lehman  is  positive  as  to 
the  time  this  practice  commenced.  Mr.  Pearson  is  positive 
as  to  the  time  it  ended. 

“It  commenced  small  at  first,  and  gradually  increased.” 

Mr.  Lehman  goes  on  to  say  : 

“It  is  difficult  to  say  what  amount  it  would  average  for  the  first  three 
or  four  years.  From  1846  to  1850,  1  think  it  would  average  $500  a 
month,  not  less  than  that;  and  from  1850  to  1856,  from  twelve  to  fif¬ 
teen  hundred  dollars,  I  should  think.  I  saw  these  sums  of  interest 
money  put  into  the  drawer,  and  taken  out  by  Mr.  Boker.” 

You  will  observe  here,  sir,  that,  prior  to  1850,  Mr.  Leh¬ 
man’s  average  of  .$500  per  month  indicates  a  sum  afloat,  at 
interest,  of  only  $100,000.  supposing  the  interest  received 
was  at  legal  rates,  and,  from  1850  to  1856,  inclusive,  twelve 
to  fifteen  hundred  dollars  per  month,  say  $1200  per  month, 
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indicates  an  amount  afloat,  at  legal  interest,  of  $340,000. 
That  is  to  say,  the  estimate  of  Mr.  Lehman  is,  that,  prior 
to  1850,  there  was  but  $100,000  out  of  the  drawer  at  in¬ 
terest,  and  after  that,  $240,000. 

I  now  turn  you  to  the  testimony  of  Mr.  Hoeflich,  who 
was  the  receiving  teller,  from  May,  1847  to  May,  1850. 
On  pages  88,  89,  90,  91  and  92,  Vol.  3,  you  have  precise 
information  of  the  amount  that  was  actually  afloat,  during 
the  period  of  which  he  speaks,  for  he  saw  the  cash  memor¬ 
anda  over  and  over  again.  Mr.  Hoeflich  is  now  a  merchant 
in  this  city.  He  has  been  out  of  the  bank  since  1850,  and 
has  had  the  good  fortune  to  escape  the  imputation  of  bias. 
Mr.  Hoeflich,  on  page  89,  states  that : 

“  The  memorandums  on  the  slate  and  on  those  pieces  of  paper,” 
(referring  to  “  the  memorandums  there  against  Mr.  Boker,”)  “  have 
amounted,  I  saw  the  amount  myself,  once,  twice,  or  a  half  dozen  times, 
at  least,  have  amounted  to  nearly  a  million  of  dollars.” 

I  beg  you  to  reflect  on  the  unkind  assaults  made  upon  Mr. 
Lehman,  by,  my  learned  friend,  Mr.  Montgomery,  because 
he  estimated  the  amount  at  $100,000.  I  beg  you  to  con¬ 
sider,  not  only  how  unfounded  these  assaults  were,  but  also 
how  careful  and  prudent  Mr.  Lehman  was,  who,  in  speak¬ 
ing  of  these  loans,  prior  to  1856,  the  time  referred  to  by 
Mr.  Hoeflich,  estimated  the  capital  afloat,  out  of  the  drawer, 
at  interest,  (the  memoranda,  at  that  time,  included  dis¬ 
counted  paper,  as  well  as  demand  loans,)  at  only  $100,000  ; 
whereas,  Mr.  Hoeflich,  who  saw  the  memoranda  “once, 
twice,  or  a  half  dozen  times,  at  least,”  during  the  period  of 
his  official  term  from  1847  to  1850,  says,  that  they  amounted 
to  nearly  a  million  of  dollars.  I  ask  your  earnest  attention 
to  the  table  presented  by  the  other  side,  on  page  415,  Yol. 
2,  you  will  find  that  all  the  1847,  1848  and  1849  entries, 
claimed  to  be  “  cash  receipts  of  interests,  or  of  items  attri¬ 
buted  to  interest,”  credited  to  discount  and  interest,  or  to 
any  other  account,  were,  in  1847,  $4,987  50 ;  in  1848, 
$6,321  79;  in  1849,  $4,315,  in  which  year  it  is  certain  Mr. 
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Hoeflich  saw  tlie  cash  memoranda,  amounting  to  nearly  a 
million  of  dollars ;  and  the  bank  received,  for  interest,  only 
$4,315,  indicating  a  daily  floating  sum  of  about  $86,000. 

On  page  89,  Mr.  Hceflich  further  testifies : 

“Those  amounts,”  (the  memorandums,)  “he  would  enter  in  this  book, 
that  1  call  a  settlement  book,  and  add  it  up  from  time  to  time.  He 
would  keep  these  settlements  to  refer  to  from  time  to  time.  I  had  a 
book  at  my  end  of  a  different  character.  That  I  called  my  settlement 
book.” 

At  the  foot  of  page  89,  there  is  an  important  answer 
of  Mr.  Hceflich,  to  a  question  of  my  learned  friend,  Mr. 
Wharton,  on  cross-examination : 

Q.  “What  do  you  mean  by  the  expression  you  used  just  now  of 
‘  Memoranda  against  Mr.  Boker  ?’  ” 

A.  “I  meant  by  that  it  was  money  that  was  used  for  Mr.  Boker’s 
private  use;  for  instance,  there  was  a  memorandum  that  went  on  the 
paper  that  was  for  bills  and  divers  things,  paid  for  the  building  of  the 
houses  on  Locust  street,  which  amounted  to  $63,000  to  the  best  of  my 
recollection,”  &c. 

I  am  able  to  fix  the  time  to  which  Mr.  Hceflich  refers. 
The  table  on  page  29  of  the  supplemental  argument,  shows 
that  on  the  1st  of  December,  1849,  the  debits  on  Mr.  Boker’s 
pass  book,  including  building  bills  spoken  of  by  Mr.  Hceflich 
was  $62,998.40,  and  on  November  1st,  1849,  $62,896.65. 
He  is  also  confirmed  by  Mr.  Lehman,  who  testified  that  he 
paid  the  building  bills  for  Mr.  Boker,  and  both  are  con¬ 
firmed  by  the  entries  in  the  long  book  of  Mr.  Boker, 
which  include  those  bills,  resulting  in  the  total  of  debits 
just  stated. 

You  find  from  this  testimony  therefore,  Mr.  Auditor,  that 
as  far  back  as  1849,  according  to  the  testimony  of  Mr. 
Iloeflich,  (who  is  corroborated  by  Mr.  Lehman,  and  entries 
made  by  Mr.  Boker  himself,)  that  the  memoranda  carried 
in  that  drawer,  which  he  saw  “  once,  twice  or  a  half  a  dozen 
times”  during  his  official  term,  was  nearly  a  million  of 
dollars. 
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Mr.  Boker  is  chargeable  with  interest  on  the  money 
which  he  took  from  the  drawer,  and  for  which  memoranda 
were  substituted,  deducting,  however,  of  course,  the  debits 
on  his  private  pass  book,  because  the  interest  due  on  his 
over  drafts  appears  in  the  first  claim. 

There  is  no  escape  from  this  reasonable  principle  of  law 
and  morals,  and  I  substitute  Mr.  Hoeflich’s  testimony  for 
the  estimate  of  Mr.  Lehman. 

Let  us  now  consider  the  evidence  as  to  amount,  in  and 
after  1850.  Mr.  Lehman  estimated  the  receipts  of  interest, 
from  1850  to  1856  inclusive,  at  twelve  to  fifteen  hundred 
dollars  a  month.  This  estimate  includes  demand  loans 
only,  after  November,  1851.  My  learned  friend,  Mr.  Mont¬ 
gomery,  assailed  his  estimate  as  a  loose,  extravagant  con¬ 
jecture.  But,  before  my  learned  friend,  Mr.  Wharton, 
came  to  discuss  this  question,  the  cash  settlement  books 
had  been  found  and  produced,  and  you  observed  how  differ¬ 
ently,  and  how  kindly,  he  spoke  of  Mr.  Lehman.  Referring 
our  desire  to  substitute  those  daily,  authentic  records,  for 
the  estimate  of  Mr.  Lehman,  he  says : 

“Mr.  Lehman's  testimony  five  years  ago,  in  regard  to  a  subject  in 
which  he  knew  more  than  any  other  man  living,  which  was  presented 
when  the  transactions  were  apparently  fresh  in  his  mind,  is,  at  this  late 
day,  thrown  overboard.” 

When  wre  offered  Mr.  Lehman’s  testimony,  which  im¬ 
ported  an  outstanding  amount  of  $240,000,  his  estimate  was 
denounced  as  exaggerated  and  incredible.  When  we  pro¬ 
duced  the  authentic  daily  records,  which  prove  an  amount 
twice  or  three  times  as  large,  our 'learned  friends  “change 
their  base,”  and  say  to  us,  would  you  disregard  Mr.  Leh¬ 
man’s  testimony,  would  you  throw  overboard  Mr.  Lehman, 
when,  in  point  of  fact,  he  knew  more  about  the  subject, 
than  any  other  man  living,  and  who  testified  to  trans¬ 
actions  fresh  in  his  mind  ?  Our  learned  friends  are,  now, 
willing,  I  presume,  to  take  Mr.  Lehman’s  estimate,  simply 
because  it  was  much  lower  than  the  truth,  appearing  upon 
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the  daily  records  of  cash  settlements.  Let  me  illustrate  our 
view  in  adopting  the  written  records,  by  a  single  observa¬ 
tion  :  Suppose  that  the  books,  F.  S.,  9  and  10,  had  been  dis¬ 
covered  as  recently  as  the  cash  settlement  books  were  found, 
and  that  Mr.  Lehman  had,  in  the  early  part  of  this  cause, 
estimated  the  notes  discounted  by  Mr.  Boker,  at  three  or 
four  hundred  thousand  dollars;  and,  suppose,  that  after¬ 
wards,  we  had  discovered  the  books  F.  S.,  9  and  10,  and 
produced  them  before  you,  would  you  think  we  were 
fairly  open  to  criticism  for  asking  you  to  substitute  the 
daily  records  of  the  transactions,  showing,  precisely,  the 
amounts  received  by  Mr.  Boker,  for  the  estimate  of  Mr. 
Lehman  ? 

In  reference  to  this  claim,  my  learned  friend,  Mr.  Whar¬ 
ton,  has  said : 

“  If  the  claim  had  been  precise,  like  F.  S.  9  and  10,  in  regard  to 
dates  and  sums,  a  more  precise  defence  to  the  claim,  perhaps,  would  be 
reasonably  required ;  but  when  the  claim  is  of  that  general  and  loose 
kind,  estimated  by  an  average  for  an  indefinite  period  of  time,  the 
claim  seems  to  be  reasonably  met  by  the  production  of  the  fact  that 
the  expenses  incurred  by  the  institution,  which  the  institution  did  not 
care  to  make  a  special  note  of,  were  paid  by  Mr.  Boker,  and  therefore 
presumptively  paid  out  of  the  fund  committed  to  his  charge  in  the  first 
teller’s  drawer. 

Well,  now,  sir,  it  so  turns  out,  that  from  November,  1852, 
to  the  death  of  Mr.  Boker,  we  have  the  entries  upon  the 
face  of  the  cash  settlement  books,  as  precise  as  the  entries 
on  the  books  F.  S.  9  and  10  ;  and  we  should  have  been 
exposed  to  the  criticism  that  this  claim  is  of  “  a  general  and 
loose  kind  if  we  had  adhered  to  an  estimate  made  by 
Mr.  Lehman.  Whether  it  was  too  high  or  too  low,  justice 
to  the  one  side  or  to  the  other,  required  the  truth  of  the  fact 
to  be  laid  before  you.  The  discovery,  at  a  late  day,  of 
daily  records,  exhibiting  the  precise  amount  of  memoranda 
carried  as  cash,  has  made  the  claim,  so  far  as  they  extend 
in  point  of  time, 

“  Precise,  like  F.  S.  9  and  10,  in  regard  to  dates  and  sums.” 
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Mj  learned  friend  has  remarked  that  Mr.  Lehman  was  only- 
asked  as  to  the  profits  received  by  Mr.  Boker,  up  to  July, 
1856.  lie  might  readily  have  reminded  himself  of  the  fact 
that  after  the  21st  of  July,  1856,  we  had  the  cash  settle¬ 
ment  books,  F.  S.  11  and  12,  and  therefore  we  did  not  ask  for 
nor  need,  an  estimate  of  that  of  which  we  had  the  precise 
evidence  in  our  possession.  And,  sir,  if  we  had  had  the 
cash  settlement  books,  which  were  not  discovered  till  1865, 
we  should  not  have  asked  Mr.  Lehman  for  an  estimate,  but 
we  should  have  asked  him  the  question  we  did  in  Yol.  3, 
page  145  : 

Q.  “  <jan  you  state,  as  you  said  you  could,  the  amount  of  ‘  sundries  ’ 
daily  carried  in  the  drawer  as  cash  during  the  periods  embraced  in  these 
Settlement  Books  ?” 

A.  “  Yes,  sir.” 

Q.  “  Please  state  them  ?” 

Then  follow  the  amounts,  daily,  from  November  9,  1852, 
to  July,  1856.  At  page  159,  he  asked  as  to  those  amounts 
entered  as  “  sundries 

Q.  “  What  did  these  sundries  consist  of  beside  the  debits  in  F.  S.  9 
and  10,  in  Mr.  Boker’s  private  Pass  Book,  the  Expense  Book  and  Un¬ 
current  Money  Book  ?” 

A.  “  They  consisted  of  the  checks.” 

Q.  “  Representing  the  money  loaned  ?” 

A.  “Yes,  sir.” 

Q.  “  Who  was  it  that  loaned  these  moneys  and  substituted  the  checks 
which  were  carried  as  cash  in  the  drawer  ?” 

A.  “  These  moneys  were  all  loaned  under  the  direction  of  Mr.  Boker.” 

On  page  160,  my  learned  friend,  Mr.  Wharton,  asks: 

Q.  “But  you  have  said,  Mr.  Lehman,  that  they  represented  loans 
made  by  Mr.  Boker,  we  want  to  know  what  personal  knowledge  you 
had  of  the  loans  to  enable  you  to  say  that  they  were  all  made  by  Mr. 
Boker  ?” 

A.  “They  were  all  under  his  inspection;  that  is  all  I  can  say.  He 
had  the  examining  of  them  every  day ;  he  was  in  the  habit  of  going 
over  and  looking  at  them.” 
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Q.  “  What  do  you  mean  by  ‘  them,’  examining  them  ?” 

A.  “  I  mean  the  checks,  books,  and  everything  else  represented 
there  as  sundries.” 

Q.  “  But  what  knowledge  had  you,  or  have  you,  of  the  loans  repre¬ 
sented  by  these  memoranda,  to  enable  you  to  say  that  Mr.  Boker  alone 
made  all  these  loans  ?” 

A.  “  They,  all  come  to  me  as  cash,  and  were  all  under  his  inspection 
and  examined  by  him.”  s 

At  page  165  Mr.  Leliman  is  asked  : 

Q,  “  Who  got  the  money  that  went  into  the  back  of  the  drawer  ?” 

A.  “  Why,  Mr.  Boker.” 

Q.  “  At  what  time  ?” 

A.  “  Whenever  it  was  of  sufficient  amount  to  take  it  out.  Mr. 
B°ker  would  say  you  must  make  them  all  pay  toll ;  the  $1,000  went  in 
m  ash,  and  what  he  called  toll,  went  into  the  back  of  my  drawer.” 

.At  page  49,  Yol.  3,  Mr  Lehman,  in  his  testimony, 
states  that  the  large  amounts  of  interest  received  for  de¬ 
mand  loans  did  not  go  into  the  box  at  all,  but  were  taken 
directly  by  Mr.  Boker. 

lie  is  asked : 

Q.  “  Were  any  such  receipts  of  money  at  that  drawer  periodical  re¬ 
ceipts  ;  that  is  made  at  stated  periods  ?” 

A.  “Yes;  there  was  money  received  on  loans,  interest  paid  period¬ 
ically,  but  the  money,  when  it  was  a  large  amounnt,  was  not  put  into 
that  drawer ;  when  it  was  a  large  amount,  it  was  generally  taken  into 
the  vault.  These  amounts  were  ail  received  by  Mr.  Boker,  and  the 
small  sums  were  put  into  the  drawer ;  when  it  amounted  to  $500  it  was 
taken  out.  He  never  put  anything  over  $500  there ;  that  he  always 
took  charge  of  himself.  He  received  the  interest  on  these  loans  peri¬ 
odically.” 

Next  we  come  to  the  consideration  of  the  memoranda, 
called  “  sundries,”  in  the  drawer,  which  appear  on  the  face 
of  the  cash  settlement  books.  Ilere  we  are  subject  to  no 
difficulty  as  to  the  amount  loaned  and  otherwise  used  by 
Mr.  Boker,  unless  some  explanation  has  been  offered  by 
the  other  side ;  the  books  have  all  been  open  to  them,  and 
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if,  during  all  the  period  covered  by  these  books,  anything 
can  be  shown  or  said,  going  to  reduce  the  sums  carried 
as  cash  memoranda  in  the  drawer,  the  defence  is  entitled 
to  the  benefit  of  it.  But,  only  in  one  respect  has  an  ex¬ 
planation  been  suggested.  I  refer  to  the  sums  that  went 
into  the  settlements  during  the  time  the  State  Loan  was 
being  negotiated,  a  period  of  six  or  seven  months,  from 
October,  1852,  to  May,  1858.  With  this  exception,  I 
affirm  that  it  is  your  duty  and  mine,  to  consider  the 
sums  of  “  sundries,”  as  interest  bearing  memoranda ;  as 
substitutes  for  cash  taken  out  of  the  drawer  ;  and  to  charge 
Mr.  Boker  with  interest  upon  them,  he  being  the  only  per¬ 
son  proved  to  have  been,  and  no  one  else  having  been 
suggested  as,  the  party  who  received  the  money ;  he  used 
it  as  he  thought  proper,  but,  according  to  the  evidence, 
generally  for  the  purpose  of  loaning  out  on  interest,  on  call 
or  demand.  There  is  a  difficulty  in  ascertaining  the 
amount  of  interest  received,  even  if  we  adopt  these  amounts. 
Mr.  Boker  was  in  the  habit  of  lending  money  at  high  rates 
of  interest.  I  infer  from  Mr.  Tucker’s  testimony  that  he 
was  a  large  borrower  and  a  very  liberal  payer. 

Mr.  Boker,  you  observe,  was  not  sparing  of  his  friends, 
among  whom  the  evidence  in  this  cause  places  Mr.  Tucker. 
At  p.  663,  vol.  2.,  Mr.  Tucker  is  produced  by  the  other  side, 
and  is  asked  on  cross-examination : 

Q.  “When  you  speak  of  payments  of  interest,  you  refer  to  interest  on 
short  loans,  do  you  not,  and  not  to  notes  discounted  where  the  interest 
is  deducted  from  the  face  ?” 

A.  “  I  did  not  refer  to  notes  discounted  by  the  Board,  but  to  the 
direct  transactions  with  Mr.  Boker.” 

Q.  “  Did  those  transactions  include  short  loans  ?” 

A.  “Yes,  sir.” 

Q.  “Did  they  occur  daily,  or  how  often  ?” 

A.  “Not  daily  with  me,  but  very  frequently.” 

Q.  “  Were  the  amounts  large?” 

A.  “  They  were.  I  speak  of  my  transactions  as  President  of  the 
Reading  Railroad  as  well  as  individually.” 
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Q.  “  What  rates  of  interest  did  you  pay  Mr.  Boker  ?” 

A.  “All  rates,  from  six  to  twelve  per  cent.,  and  I  think  sometimes 
even  higher.” 

Q.  “  Did  these  transactions  also  include  notes  discounted  by  Mr. 
Boker,  but  not  by  the  Board  ?” 

A.  “Yes,  sir.” 

Mr.  Boker  kept  no  record  of  receipts  of  interest  in  any 
book  or  upon  any  paper  which  has  been  found  by  the 
bank,  or  by  the  administrators.  He  had  no  means  himself 
of  knowing,  and  reporting  to  the  directors,  as  it  was  his 
duty  to  do,  the  amount  of  interest  on  these  loans.  It  was 
what  Mr.  Boker  called  “  back  door  interest,”  as  stated  at 
p.  5  by  Mr.  White.  My  learned  friend,  Mr.  Montgomery, 
is  entirely  in  error  when  he  supposes  that  the  phrase, 
‘‘back  door  interest,”  imported  usury,  and  that  the  B.  R. 
accounts  were  kept  from  the  knowledge  of  the  board, 
because  it  would  not  be  safe  that  it  should  be  known  that 
usury  had  been  received  in  the  loan  of  its  funds.  That 
statement  of  Mr.  Montgomery  was  entirely  unauthorized 
and  did  injustice  to  every  member  of  the  Board  of  Direc¬ 
tors.  Mr.  White,  p.  77,  vol.  2,  is  asked: 

Q.  “  Were  you  aware,  or,  to  your  knowledge,  was  the  board  aware, 
of  the  discounts  mentioned  in  those  books  during  the  lifetime  of  Mr. 
Boker  ?” 

A.  “The  board  was  aware  that  Mr.  Boker  made  loans  from  the 
drawer,  but  I  do  not  think  they  were  aware  that  there  was  so  much 
paper  taken  as  these  accounts  seem  to  show.” 

Q.  “  When  you  say  the  board  were  aware  that  loans  were  made 
from  the  drawer,  do  you  refer  to  the  loans  spoken  of  by  you  on  the  top 
of  printed  page  5  of  your  testimony  ?” 

A.  “I  do.  The  general  understanding  of  the  board,  in  regard  to 
Mr.  Boker’s  loans,  was  that  they  wrere  on  few  days,  upon  checks,  with 
securities  as  collateral,  or  possibly  some  little  paper  having  a  short 
time  to  run.” 

At  p.  5  Mr.  White  says : 

“it  tvas  known  to  the  board  that  the  President  made  short  or  tem¬ 
porary  loans  on  securities  with  a  margin.” 
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“And  I  have  repeatedly  heard  him  speak  of  the  gain  on  discounts  of 
that  kind,  under  the  name  of  “  hack  door  interest at  p.  77. 

Q.  “Did  Mr.  Boker  ever  report  to  the  board,  or,  to  your  knowledge, 
credit  to  the  bank,  the  profits  made  by  what  he  called  back  door  in¬ 
terest  ?” 

A.  “  I  do  not  recollect  any  report  of  the  amount  of  the  same  ;  he 
simply  said  that  the  institution  got  the  benefits  of  the  same,  by  enrich¬ 
ment  of  assets.” 

Q.  “Did  you,  during  his  lifetime,  ever  see,  or,  to  your  knowledge, 
did  the  board  see  or  know  of  the  account  in  the  individual  ledger  called 
Bills  Receivable,  No.  2  ?” 

A.  “I  did  not  know  of  that  account  on  the  individual  ledger,  nor  do 
I  think  it  was  known  in  the  board.” 

Q.  “  Please  look  at  the  deposit  books  now  sliowm  you,  marked  F.  S. 
Nos.  14,  15,  16,  and  17,  and  state  when  you  first  saw  them.” 

A.  “I  have  seen  these  books  some  time  lately,  or  copies  of  them, 
but  I  did  not  see  them  during  the  lifetime  of  Mr.  Boker,  nor  whilst  I 
was  a  director  of  the  bank.” 

Q.  “Were  they,  during  his  lifetime,  ever  known  to,  or  laid  before 
the  board,  to  your  knowledge,  or  the  notes  mentioned  in  them  ?” 

A.  “I  do  not  recollect  of  their  being  presented  to  the  board;  I  do 
not  think  they  were  known  to  the  board.” 

It  is  therefore,  it  seems  to  me,  entirely  an  error  and  an 
unkind  aspersion  upon  the  whole  body  of  directors,  that 
they,  knowingly,  not  only  permitted,  but  directed  and 
authorized  usury  to  be  received,  added  to  the  wrong  of 
encouraging  or  directing  secret  accounts  to  be  kept,  lest 
the  charter  might  be  put  in  peril.  To  return  to  the  cash 
settlement  books,  you  have  distinct  and  precise  knowledge 
of  the  amounts  carried  as  sundries  in  the  drawer,  from 
November,  ’52  to  the  end  of  Mr.  Boker’s  life.  Prior  to 
November,  1852,  you  have  the  testimony  of  Mr.  Hoeflich, 
a  witness,  whose  memory  is  particularly  active  and  bright, 
as  to  the  amount  during  a  part  of  his  official  term.  You 
have  the  testimony  of  Mr.  Lehman  that  they  gradually 
increased  from  1846.  The  entries  of  sundries  on  the  cash 
settlement  books  is  fairly  subject,  however,  to  the  deduction 

have  mentioned.  At  p.  147,  vol.  8.,  you  observe  that 
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on  the  11th  of  May,  1853,  the  sundries  fell  nearly 
$1,500,000.  The  reduction  is  partially  accounted  for  by 
a  payment  on  F.  S.  9  and  10,  of  $200,000.  The  Common¬ 
wealth  bank  book  of  that  date  accounts  for  $1,100,000 
more  of  it.  With  the  exception  of  the  period  between  the 
time  when  the  state  loan  began  to  be  negotiated,  and  the1’ 
time  when  it  finally  closed,  which  I  have  just  shown  you, 
the  items  of  sundries  are  exceedingly  regular.  The  or¬ 
dinary  harmony  of  the  totals  is  disturbed  by  the  opera¬ 
tions  of  this  loan  during  that  period  only.  Excluding  the 
disturbing  sums  which  occur  during  the  dates  I  have  given 
you,  we  have  connecting  links  of  evidence,  verbal  and  written. 
Mr.  Lehman’s  estimate  prior  to  Mr.  Hoeflich’s  term  of  office ; 
then  an  interval  from  May,  1850,  to  November,  1852,  when 
the  cash  settlement  books  come  to  our  relief,  the  interval 
being  supplied  by  the  estimate  of  Mr.  Lehman  during  that 
interval;  then  the  cash  settlement  books,  which  contain  the 
totals  of  sundries;  then  the  books,  F.  S.,  11  and  12,  com¬ 
mencing  July,  1856,  containing  the  details  of  cash  memo¬ 
randa,  amounting  to  over  a  million  of  dollars.  W e  have 
also  the  slates  which  give  the  details  of  the  cash  memo¬ 
randa  in  April  and  June,  1855.  In  order  to  arrive  at  the 
true  amount  for  which  Mr.  Bolcer  is  chargeable,  we  must 
deduct  as  on  pp.  26  and  27 ;  first,  the  debits  on  F.  S.  9  and 
10,  which  form  part  of  the  sundries ;  secondly,  the  debits 
on  Mr.  Boker’s  private  pass-book,  which  are  also  included 
in  these  sundries,  and  thirdly,  the  debits  on  the  uncurrent 
money  book  which  you  will  have  before  you.  The 
amounts  on  that  book  are,  comparatively,  too  trifling  to 
make  a  sensible  impression  on  the  sums  in  the  table  at  pp. 
26  and  27,  and  I  did  not  insert  them,  though  you  will 
direct  them  to  be  deducted  in  the  calculations  which  you 
may  require  to  be  made  after  your  opinion  shall  be  an¬ 
nounced.  In  equity  cases  the  chancellor  directs  the  ac¬ 
counts  to  be  stated  according  to  the  principles  he  lays 
down.  That,  I  hope,  will  be  the  manner  of  procedure  in 
this  case,  as  I  suggested  to  you  in  my  opening  argument. 
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I  prepared  this  table,  on  pp.  26  and  27,  with  considerable 
care  and  labor.  It  has  been  handed  to  our  learned  friends 
and  no  error  has  been  pointed  out.  If  any  error  had 
existed  in  it  it  could  have  been  detected  and  corrected  by 
a  reference  to  the  settlement  books,  to  F.  S.,  9  and  10,  and 
the  pass-book  of  Mr.  Boker.  None  such  have  been  pointed 
out.  I  affirm  it,  therefore,  to  be  correct,  and  the  means  of 
verification  or  detection  of  error  are  at  hand  before  you. 

I  have  omitted  the  debits  in  the  expense  book,  because 
the  table  begins  on  the  first  of  each  month,  and  the  ex¬ 
penses  are  charged  up  at  the  end  of  the  month. 

I  have  prepared  another  table  which  you  will  find  con¬ 
venient  for  reference  in  connection  with  this  subject.  It 
will  show  at  a  glance  the  debits  on  F.  S.,  9  and  10,  on  the 
dates  of  the  cash  settlement  book.  For  instance,  on  Nov¬ 
ember  9,  1852,  $1,172,000  was  out  of  the  drawer  for  the 
purchase  of  discounted  paper.  While  you  have  the  table 
before  you,  I  will  ask  you  to  look  at  the  amount,  1st  of  Janu¬ 
ary,  1853,  of  “  sundries  ”  $2,177,664.56.  On  that  day  Mr. 
Boker  owed  the  drawer  for  money  used  to  purchase  com¬ 
mercial  paper,  $1,250,000.  There  was  on  his  private  pass 
book  a  debit  of  $27,000,  leaving  but  $900,000  as  represent¬ 
ing  other  outstanding  cash  memoranda.  There  must  have 
been  a  small  amount  of  State  loan  in  the  drawer  on  that 
day,  certainly  not  a  half  million ;  for  the  amount  of  out¬ 
standing  interest  bearing  memoranda  ranges  from  one 
million  down  to  six  or  seven  hundred  thousand  dollars,  so 
that  it  is  impossible  to  ascertain  during  the  period  when 
the  State  loan  was  going  on,  and  during  the  intervals  I 
have  given,  precisely  how  much  Mr.  Boker  was  using. 
What  are  we  to  do  ?  He  has  left  us  no  accurate  means  of 
knowing  how  much  he  loaned  of  the  bank  money.  He 
kept  no  record  of  it ;  he  never  presented  to  the  board  any 
record  of  it ;  it  was  his  duty  to  do  both.  What  can  we  do 
except  to  insist  upon  the  rule  of  law,  that  where  an  agent 
fails  to  do  these  things,  he  is  liable  for  the  large  ;t  amount 
that  the  evidence  in  the  cause  will  justify.  How  are  we 
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to  fix  this  amount?  We  must  average,  and  upon  the 
average  amount  fix  the  daily  sum  of  interest  upon  which 
interest  must  be  charged  against  Mr.  Boker,  because  it  is 
clear  law  that  the  bank  is  entitled  to  interest  upon  every 
dollar  of  its  money,  that  so  went  out  of  the  cash  drawer. >> 
Having  shown,  first,  that  Mr.  Boker  received  the  monies 
referred  to  ;  and,  second,  the  amount  so  far  as  the  lights  of 
the  testimony  can  penetrate  the  darkness  in  which  Mr. 
Boker  has  left  the  subject,  I  come  to  the  very  interesting 
question,  whether  Mr.  Boker  accounted  to  the  bank  ?  It 
is  certain  that  he  did  not  at  any  time  furnish  any  report 
or  account  to  the  board.  Books  were  provided  by  the 
bank  for  the  purpose  of  opening  the  proper  accounts  to 
receive  the  entries  of  those  credits,  and  I  submit  that,  in 
point  of  law  we  need  go  no  further  than  to  look  into  these 
books  in  search  of  credits.  My  learned  friend,  Mr.  Whar¬ 
ton,  made  some  remarks  upon  the  subject  of  these  books, 
which  I  listened  to  with  interest.  He  said  that  they  were 
not  the  books  of  Mr.  Boker ;  that  they  were  the  books  of 
the  bank.  In  one  sense  they  were  not  the  books  of  Mr. 
Boker,  but  in  another  sense  they  were ;  that  is  to  say,  that, 
though  the  books  kept  by  a  bank  for  the  purpose  of  receiv¬ 
ing  entries  of  credits  are  books  of  the  bank,  yet  they  are 
kept,  and  intended  to  be  kept,  for  the  protection  or  detec¬ 
tion  of  its  receiving  agents.  Let  me  illustrate  this.  If  I 
employ  a  salesman,  and  furnish  him  a  book  to  record  daily 
sales,  I  go  to  him  subsequently  and  say,  “  on  a  certain  day 
you  sold  a  bill  of  $1,000,  and  received  the  money.”  If  he 
cannot  find  it,  the  presumption  is  against  him.  This  is 
detection.  If  he  finds  it,  the  entry  is  a  complete  answer, 
this  is  protection. 

Again,  a  receiving  teller  is  provided  with  the  necessary 
books  to  record  deposits.  They  are  called  scratchers.  A 
banking  day  is  divided  into  two  portions  of  time,  the  divid¬ 
ing  line  being  twelve  o’clock,  M.,  one  scratcher  is  for  the 
morning,  and  another  for  the  afternoon.  Suppose  the 
cashier  goes  to  the  receiving  teller,  and  says,  “  Mr.  A. 


handed  you  a  deposit  yesterday  of  §10,000,  where  is  it  ?” 
The  teller  opens  his  scratcher  and  it  is  not  there.  That 
detects  him,  and  protects  the  bank.  So  that  you  perceive 
that  in  bank  affairs,  as  well  as  in  commercial  houses,  the 
books  of  a  firm  or  the  books  of  a  bank  are  in  this  sense, 
and  in  this  important  sense,  books  kept  for  the  protection 
of  the  receiving  agent,  as  well  as  of  the  principal.  If,  on 
turning  to  the  books  provided  for  the  reception  of  credits, 
they  do  not  appear,  the  onus  lies  upon  the  receiving  agent 
to  show  what  became  of  the  money.  In  my  opinion  the 
law  goes  at  least,  thus  far,  that  if  books  are  provided  for 
the  purpose  of  entering  monies  received  by  a  bank  officer, 
unless  these  books  contain  the  entries  of  monies  traced  to 
his  hands,  it  lies  upon  him  to  show  affirmatively  and  clearly, 
that  he  actually  paid  such  monies  to  the  bank.  I  affirm 
that  the  task  of  the  bank  is  accomplished  by  searching  the 
discount  and  interest  and  assets  account.  In  fact,  we 
might  go  no  further  than  the  assets  account,  for  Mr.  Boker, 
himself,  told  the  Board  of  Directors,  as  Mr.  White  informs 
us,  that  these  credits  would  appear  in  assets  account,  page 
5,  vol  2. 

Mr.  Burke  was  employed  to  investigate  the  accounts  of 
the  bank,  and  the  first  report  he  made  his  employers,  p. 
778,  gives  them  some  very  gloomy  information.  Mr.  Burke 
makes  these  remarks  in  his  report : 

“  1.  It  is  believed  that  it  is  impossible  to  show  that  Mr.  Boker  did 
not  use  the  funds  of  the  bank  in  the  manner  alleged  ;  though  probably 
it  may  be  shown  that  the  Directors  were  cognizant  of  the  fact. 

“  2.  It  is  feared  that  it  may  prove  to  be  impossible  to  show  that  any 
regular  settlement  or  accounting  for  the  profits  of  these  loans  has  at 
any  specified  time  been  made  by  Mr.  Boker  with  the  bank. 

“3.  A  small  portion  of  these  profits  can  be  traced  to  the  discount 
and  interest  account  of  the  bank,  and  possibly  other  items  might  be 
traced  into  the  asset  account,  or  into  other  accounts  of  the  bank.” 

I  have  shown  you,  that  I  need  not  go  further  than  assets 
and  discount  and  interest  accounts,  probably  no  further 
than  assets  account,  in  search  for  credits,  but  Mr.  Burke 
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introduces  into  his  table,  not  only  sums  credited  to  dis¬ 
count  and  interest  account  and  assets  account,  but  to  sums 
credited  on  B.  R.  2,  account. 

It  seems  to  be  a  reasonable  rule  to  start  with,  that,  as 
the  bank  provided  books  for  the  purpose  of  entering  all 
profits  derived  from  the  use  of  its  funds,  that  monies  paid 
to  the  bank  by  Mr.  Boker  would  necessarily  appear  in 
some  account  in  those  books.  We  accept,  cheerfully,  all 
credits  corresponding  in  amount  with  the  sums  of  money 
traced  to  Mr.  Boker  which  are  found  in  assets  account  or 
discount  and  interest  account,  but  not  in  the  B.  R.  2  ac¬ 
count,  although  I  shall  investigate  these  entries  closely 
and  satisfactorily  I  trust.  One  of  the  witnesses,  Mr.  Hoe- 
Rich,  has  said,  what  Mr.  Burke  did  not  say,  that  some  of 
the  money  in  question  appears  in  the  account  called  “C. 
B.  Boker,  rents.” 

Another  class  of  credits,  however,  if  proved,  should  be 
allowed,  viz. :  losses  and  expenses.  But  what  losses  or 
expenses  appear  to  have  been  paid  by  Mr.  Boker,  for  the 
bank,  between  1846  and  1858?  It  was  a  mistake  in  my 
learned  friend,  Mr.  Montgomery,  to  say  to  you,  as  he  did, 
that  Mr.  Schaffer  testified  that  losses  were  paid  out  of  the 
fund  accumulated  in  the  little  box.  He  was  asked  the 
question,  at  pp.  821  and  822,  vol.  1 ;  if  losses  did  not  ap¬ 
pear  on  the  account  B.  R.  2,  where  would  they  appear  ? 
and  he  answers, 

“  That  lie  could  not  say,  unless  they  were  paid  out  of  a  fund  accu¬ 
mulated  in  the  first  teller’s  drawer.” 

But  he  goes  on  to  say  : 

“  I  do  not  know  how  it  was  accounted  for.” 

He,  therefore,  did  not  prove  the  payment  of  a  single 
loss.  I  have  not  seen  in  the  evidence,  and  you  will  search 
in  vain  to  find  it,  nor  in  the  minute  argument  of  Mr. 
Montgomerjr,  any  testimony  to  show  that  Mr.  Boker  paid 
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a  single  loss  of  the  bank  out  of  the  interest  on  demand 
loans.  All  the  losses  relied  on  are  applicable  to  the  fifth 
claim.  What  expenses  did  he  pay?  We  are  told  by  Mr. 
Tucker,  whose  testimony  I  forbear  to  comment  upon,  on 
account  of  the  unpleasant  remarks  it  would  compel  me  to 
make,  under  my  sense  of  duty  to  this  cause,  that, 

“  For  years,  Mr.  Boker  was  paying  large  sums  of  money  to  Mr. 
Crabbe,  a  Senator  of  Pennsylvania,  for  the  purpose  of  preventing  or 
promoting  legislation.” 

By  this  revelation,  which,  perhaps,  Mr.  Boker’s  repre¬ 
sentatives  should  have  felt  themselves  under  a  duty  to 
withhold,  his  memory  is,  of  course,  blasted. 

Mr.  Crabbe  is  in  his  grave ;  so  is  Mr.  Boker.  And  I 
presume  that,  between  the  two,  the  moralist  would  not 
discriminate.  I  avoid  saying  anything  further  upon  this 
subject,  except  to  say  broadly  and  generally,  that  an  al¬ 
lowance  of  the  credits  referred  to,  is  forbidden  by  law. 

What  other  expenses  were  paid  ?  Mr.  Parsells  and  Mr. 
Cook  speak  of  expenses.  Parsells,  for  instance,  says : 

“  That  suppers  were  given  at  New  Years  to  the  clerks  who  worked 
after  bank  hours.” 

Every  one  of  these  is  charged  on  the  expense  book.  He 
speaks  of  a  payment  to  himself  of  $50 ;  that  is  on  the  ex¬ 
pense  book.  He  speaks  of  a  payment  of  $100  to  Col. 
McCahen ;  that  is  on  the  expense  book.  He,  and  both  of 
the  other  witnesses,  recently  produced  before  you  on  be¬ 
half  of  the  accountant,  speak  of  “  fees  ”  paid  to  the  mem¬ 
bers  of  the  Legislature ;  and  one  of  them  names  Mr. 
Meany  as  a  recipient  of  money.  Mr.  Meany  has  appeared 
before  you,  and  testified  that  he  never  received  a  dollar 
from  Mr.  Boker  for  such  a  purpose ;  that  he  was  a  mem¬ 
ber  of  the  Legislature,  and  voted  against  the  re-charter  of 
the  bank.  In  reference  to  fees  paid  to  members  of  the 
Legislature,  if  they  were  connected  with  the  re-charter, 


that  account  has  been  settled,  as  will  appear  in  the  discus¬ 
sion  of  that  question. 

If  they  were  such  fees  as  were  spoken  of  by  Mr.  Tucker, 
if,  beyond  the  thousands  and  tens  of  thousands  paid  to 
Mr.  Crabbe,  these  are  to  be  superadded,  it  would  only  in¬ 
crease  my  reluctance  to  discuss  the  matter,  and  I  pass  it 
by  with  the  remark  I  made  in  reference  to  the  other. 

Having  discussed  the  question  of  payments  for  the  bank, 
in  the  shape  of  losses,  or  expenses,  I  now  take  up  the 
question,  what  was  paid  to  the  bank  ?  and  it  becomes  neces¬ 
sary  to  examine  strictly,  but  fairly,  the  carefully  prepared 
table  of  Mr.  Burke,  adopted  by  my  learned  friends,  as  the 
basis  of  their  averment,  that  the  amounts  presented  in  that 
table  were  actually  paid  to  the  bank,  and  appear  on  cer¬ 
tain  accounts.  Payments  to  the  bank  would  necessarily 
appear  in  some  account,  either  on  the  individual  or  the 
general  ledger ;  either  assets  account  or  discount  and  in¬ 
terest  account,  which  were  bank  accounts,  or  in  the  B.  R. 
2  account,  or  in  the  C.  S.  Boker  rent  account,  which  stand 
upon  a  different  rule.  No  other  account  has  been  sug¬ 
gested,  either  bank  account  or  private  account.  One  of 
the  witnesses  for  the  accountants  blundered  at  first ;  he 
said,  some  of  the  payments  were  carried  to  bills  discounted 
account,  and  to  cashier’s  account,  but  he  subsequently  cor¬ 
rected  his  error.  If  he  had  not,  we  should  have  convinced 
him  of  it,  by  reference  to  the  accounts  themselves.  To 
these  four  accounts,  therefore,  I  propose  to  turn,  and  dis¬ 
cuss  the  alleged  credits  ;  first,  “  C.  S.  Boker,  rents.” 

The  account  is  printed  on  page  852,  Vol.  2  ;  it  is  a  pecu¬ 
liar  account,  it  commenced  with  private  deposits,  entered 
on  Mr.  Boker’s  long  book,  and  so  early  as  the  third  entry  on 
the  credit  side  of  the  account  begins  to  be,  and  continues 
to  the  end  to  be,  a  record  of  receipts  for  Girard  Bank  stock, 
which  rested  there  until  credited  to  assets  account,  and 
special  deposits  made  by  Lewis,  Hollingsworth,  and  others. 
This  account  also  contains,  as  proved  by  Mr.  Hoeflich, 
some  of  the  profits  of  the  little  box. 


77 


In  Yol.  3,  page  163,  Mr.  Lehman  also  refers  to  this  fact, 
he  is  asked : 

Q.  “  When  you  say  that  Mr.  Boker  made  deposits  of  it  to  his  own  ac¬ 
count,  do  you  mean  to  his  own  personal  account, as  Charles  S.  Boker?” 

A.  “Well,  he  did.  I  don’t  say  this  money.  He  made  the  deposits 
to  Boker  Bents,  I  think  it  was.” 

Mr.  Hoeflich,  page  82,  is  asked  : 

Q.  “  Did  Mr.  Boker  sometimes  bring  money  from  Mr.  Lehman’s  desk 
and  deposit  it  at  yours  ?” 

A.  “  He  did.” 

Q.  “  To  the  credit  of  what  account  or  accounts  ?” 

A.  “Well,  I  can  scarcely  remember  that,  but  he  used  to  place  sums 
to  the  credit  of  an  account  headed,  “Bents,  per  C.  S.  Boker,”  and  some 
to  the  best  of  my  recollection,  to  Discount  and  Interest  f  still,  of 
course  I  can’t  say  as  to  that,  excepting  I  am  certain  as  to  Bents  per 
C.  S.  Boker.  As  to  Discount  and  Interest,  1  can’t  positively  say,  it 
may  have  been  to  some  other  account.  The  reason  that  I  knew  of 
“  Bents,  per  C.  S.  Boker,”  was  that  I  used  to  keep  that  account  myself ; 
when  Mr.  Lehman  was  sick  ;  I  kept  his  ledger  as  well  as  the  Beceiving 
Teller’s  desk.  The  other  account  I  had  nothing  to  do  with.” 

Q.  “Did  he  at  any  time  credit  both  of  these  accounts  at  the  same 
time,  part  to  each  ?” 

A.  “Yes,  I  think  he  did  frequently.” 

I  have  already  given  yon  an  instance  of  the  accuracy  of 
Mr.  Hoeflick’s  memory,  as  to  the  amount  of  building  bills 
in  the  drawer  in  the  year  1849,  and  I  wish  to  draw  your 
attention  to  his  last  answer,  to  sliow  another  instance  of 
bis  accuracy. 

The  discount  and  interest  account,  Appendix,  page  32, 
and  the  rents  account,  page  852,  Yol.  2,  contain  the  fol¬ 
lowing  entries :  10th  of  September,  1847,  credit  to  rents, 
$500 ;  and  on  the  same  day  to  discount  and  interest  ac¬ 
count,  $990.  On  the  18th  of  May,  1848,  rents  account 
is  credited  with  cash,  $300  ;  and  on  the  same  day  dis¬ 
count  and  interest  account  has  credit,  “sundry  items,” 
$500.  On  the  3d  of  August,  1848,  rents  account,  cash, 
$260;  on  the  same  day  discount  and  interest,  “sundry 
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items,”  $800.  On  the  28th  of  September,  1849,  rents  ac¬ 
count  is  credited  “cash,”  $200;  and  on  the  same  day,  dis¬ 
count  and  interest  is  credited  “  cash,”  $800.  On  January 
16,  1850,  rents  account  is  credited  with  “cash,”  $400;  and 
on  the  same  day  discount  and  interest  have  credit  of 
“cash,”  $1000.  Then  there  are  other  entries  which  show 
deposits  to  rents  on  the  days  following  the  deposits  to  dis¬ 
count  and  interest.  On  November  7,  1848,  rents  is  credi¬ 
ted  with  “  cash,”  $800  ;  and  on  the  day  before,  discount 
and  interest  is  credited  with  “cash,”  $1,000.  On  the  21st 
of  February,  1849,  rents  has  a  credit  of  “  cash,”  $200  ;  the 
day  before  discount  and  interest  has  a  credit  of  “  cash,” 
$600.  On  the  22d  of  March,  1850,  rents  has  a  credit  of 
“  cash,”  $150 ;  on  the  day  before  discount  and  interest  is 
credited  “cash,”  $1,800.  On  November  12,  1850,  rents 
has  a  credit  of  “  cash,”  300  ;  the  day  before  discount  and 
interest  has  a  credit  of  “cash,”  500.  These  references  are 
made  for  the  purpose  of  showing  you  from  the  books  of 
this  bank,  which  Mr.  Hoeflich  had  not  seen  for  fifteen 
years,  how  wonderfully  precise  and  accurate  that  gentle¬ 
man’s  memory  is. 

But  1  am  not  done  with  this  account  of  “rents.”  The 
credit  side  of  that  account,  on  page  852  and  853,  Vol.  2, 
contains  items  of  repeated  credits  of  such  sums  I  as  have 
described  ;  they  amount  to  $6,640,  as  to  which  no  expla¬ 
nation  has  been  given,  except  the  one  given  by  Mr.  Hoe- 
flich,  and  none  other  can  be  given,  because  the  long  book 
during  that  time,  shows  the  rents  of  all  Mr.  Boker’s  houses, 
and  these  were  not  any  of  them,  nor  receipts  for  rents  at 
all. 

Mr.  Burke  did  not  explain  any  of  these  credits,  which 
were  before  his  eye  when  he  commented  on  this  account, 
and  I  think  he  was  in  fault  there.  I  think  that  it  was  his 
duty  when  he  undertook  to  enlighten  you,  and  to  en¬ 
lighten  us,  as  to  the  nature  of  that  account,  and  its  credits 
and  debits,  to  say  something  about  these  entries  which  ap¬ 
pear  upon  the  face  of  it,  and  which  certainly  required 
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some  explanation.  I  assume  that  the  explanation  of  Mr. 
Hoeflich  is  founded  upon  his  personal  knowledge,  and  I 
take  it  that  the  sum  of  $6,640,  the  amount  of  those  credits, 
were  the  proceeds  of  the  little  box  funds. 

I  now  proceed  to  discuss  the  tables  presented  bj  the  de¬ 
fence,  to  account  for  the  large  sums  received  for  interest 
on  demand  loans.  Mr.  Burke  refers  us,  at  page  411,  to 
certain  exhibits,  and  at  page  415  to  a  general  table  of  entries 
to  account  for  the  money.  At  page  411  as  follows  : 


Exhibit  No.  23,  Appendix,  page  29 .  $15,688  46 

“  “  24  “  “  30 .  8,816  33 

“  “  27  “  “  44 .  28,112  71 

“  “  28  “  “  45 .  7,261  00 

“  “  31  “  “  48 .  132.274  32 


$192,152  82 

I  will  ask  you  to  follow  me  in  this  investigation  ;  I 
promise  to  you  that  it  will  be  brief,  but  it  will  be  satisfac¬ 
tory.  At  page  29,  Appendix,  you  see  the  first  exhibit ; 
at  page  34,  you  see  the  next ;  at  page  44,  the  next ;  and  at 
page  45,  the  next.  Now,  as  to  these  four  schedules,  I 
make  the  general  remark,  that  the  items  referred  to  in  each 
and  all  of  them,  appeared  (and  therefore  I  need  not  dis¬ 
cuss  them  now,)  in  the  general  table,  at  page  415.  I  have 
gone  over  them  carefully. 

I  may  remark  that  it  is  not  likely  that  Mr.  Burke,  in 
giving  a  detailed  general  statement  of  credits,  would  omit 
them.  They  are  not  omitted  ;  they  are  found  on  the  table 
from  page  415  to  page  418  inclusive,  and  I  will  refer  to 
them  in  a  moment ;  but,  as  to  the  last  exhibit  amounting  to 
$132,274.32,  I  have  a  special  remark  to  make,  became 
I  think  that  in  presenting  that  exhibit  as  evidence  of 
specific  receipts  of  profits  from  the  little  box,  Mr  Burke 
took  a  liberty  with  you  that  he  was  not  authorized  to 
take,  for  it  is  the  grossest  attempt  to  mislead  you,  to  ask 
you  to  suppose,  that  the  items  in  that  exhibit  have  any¬ 
thing  in  the  world  to  do  with  the  cash  receipts  from  the 
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little  box.  They  carry  explanations  on  their  face,  except 
the  following :  At  page  48,  March  31,  1847,  “  second  teller, 
$90  24th  August,  1847,  “second  teller,  $30  15th  Febru¬ 
ary,  1848,  “interest  loans,  $384;”  the  rest,  each  and  all  of 
them,  carry  upon  their  face  an  explanation  which  excludes 
them  from  consideration  as  subject  of  credits  from  the 
profits  derived  from  the  little  box.  I  think  Mr.  Burke  in¬ 
excusable  in  giving  you  or  me  the  trouble  to  go  over  that 
exhibit.  He  properly  discards  it  when  he  gives  you  the 
general  table  at  page  415.  It  was  a  repentance,  and  we 
accept  it  as  such.  I  therefore  pass  that  schedule  with  these 
observations,  merely  adding,  that  I  have  included  in  my  ■ 
table  some  small  entries  in  1857,  but  as  they  are,  in  point 
of  date,  subsequent  to  Mr.  Burke’s  table,  (it  stops  at  Decem¬ 
ber,  1856,)  they  could  not  find  a  place  there.  I  now  lay 
before  you  this  table  of  mine,  side  by  side,  with  that  of  Mr. 
Burke’s,  and  it  will  be  for  you  to  decide  between  them. 
My  table  will  be  found  at  pages  31,  32,  and  33,  of  the  sup¬ 
plemental  argument ;  the  entries  in  the  B.  R.  account  are  on 
page  33.  As  no  estimate  has  been  made  by  any  witness  as 
to  the  year  1846,  I  have  omitted  that  year  in  the  table.  I 
begin  with  1847.  The  first  item  is  $194.82,  that  is  in  my 
table.  The  next  is  $90,  which  Mr.  Burke  has  omitted.  If 
you  turn  to  discount  and  interest  account,  you  will  find 
that  credit  there.  The  next  item  is  $530.50,  that  is  in  my 
table.  The  next  item  is  $506,  that  is  in  my  table.  The 
next  is  $113.22,  that  is  in  my  table.  The  next  is  $188.19, 
that  is  in  my  table.  The  next  is  $901,  that  is  in  my  table. 
The  next  is  $30,  that  is  in  my  table,  but  not  in  his. 

The  next  is  $58.52,  that  is  in  my  table. 


$990.00 

620.00 

51.71 

68.19 

557.50 

88.84 

99.09 


it  ought  to  be  $900. 
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So  that  you  perceive  in  1847,  with,  the  exception  of  one 
item,  which  Mr.  Burke  overlooked,  our  statements  are  the 
same.  We  come  now  to  1348.  The  first  item  is  $594, 
that  is  in  my  statement.  The  next  item  is  $884,  that  is  in 
my  statement.  The  next  in  my  table  is  $384,  that  is  an 
error. 


The  next  is  $43.79,  that  is  in  my  statement. 


it 

“  900 

tt  tt 

tt 

tt 

“  500 

tt  tt 

tt 

ti 

“  900 

ti  it 

tt 

(t 

“  800 

ti  tt 

ti 

it 
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So  that 

in  1848,  our  statements  concur  with  one  exception. 

In  184 

9,  the  first  entry  is  $600,  that  is  in  my  statement. 

ft 
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“  615, 
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mine,  is  399,  it  is  $700  in  Mr.  Burke’s, 

an  error,  as  I  show  you 
by  the  entry. 

tt 
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“  800,  that  is  in  my  statement. 
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So  that  in  1849,  with  the  corrected  sum  in  one  entry,  oor 
statements  concur. 


In  1850,  the  first  item  is  $1,000,  that  is  in  my 
“  next  “  1,000, 

“  "  “  1,000, 

“  "  “  1,300, 
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bat  misprinted  $1,000. 
940.44  that  is  in  my  statement. 
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The  next  entry  is  $500  ;  that  is  in  my  statement. 

"  “  8,000  “  “  “ 

“  last  “  500  “  “  “ 


So  that  as  to  the  year  1850,  our  tables  agree.  In  1851, 
my  table  is  “  January  23,  assets  cash,  $500,”  this  is  an  error. 
Mr.  Burke  has  properly  omitted  that.  The  next  is  $200  ; 
that  I  have.  The  next  is  $200=;  that  I  have.  The  next  is 
$200  ;  that  I  have.  The  next  is  $200  ;  that  I  have. 


The  next  item  is  $500 ;  that  is  also  in  my  statement. 
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So  that  in  the  year  1851,  with  the  exception  of  the  item 
which  I  added  to  the  credit  in  error,  we  agree. 


In  the  year  1852,  the  first  item  is  $500 ;  that  I  have. 
“  “  next  “  500  “  “ 

u  u  u  u  400  “  “ 

it  u  a  tt  400  “  “ 


The  next  $1,301.30,  is  interest  from  Beaver  Meadow,  an 
old  asset  of  the  bank,  and  has  nothing  whatever  to  do  with 
the  little  box. 
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The  next  is  $1,000  ;  that  I  have  in  my  table. 

“  455 

The  next  is  $1,000;  assets  Kentucky  Bank,  an  old  asset 
of  the  bank  as  far  back  as  1846,  and  found  in  the  inventory 
of  the  assignees,  and  has  nothing  to  with  the  little  box. 

The  next  is  $535.44 ;  that  I  have. 

“  “  500  “  “ 

“  “  300  “ 

“  “  250  •  “ 

The  next  is  $2,495.53,  assets  interest  from  C.  H.  Fisher. 
I  exclude  that  amount,  because  it  had  nothing  to  do  with 
the  little  box.  So  that  with  the  exception  of  three  credits 
claimed  there,  which  do  not  belong  to  the  subject,  and  have 
nothing  to  do  with  it,  our  accounts  agree. 

In  the  next  year,  1853,  the  first  item  is  $1000 ;  that  I 
have.  The  next  item  is  $853.54 ;  that  is  a  cash  deposit  in 
B.  R.  2,  and  on  its  face  a  paymant  from  Hollingsworth  & 
Co.,  referring  to  a  discount  found  on  B.  R.  2.  (See  Mr. 
Burke’s  testimony,  p.  330,  331.) 

I  come  now  to  pause  at  a  period  in  the  examination  of 
this  subject  of  great  importance ;  for  I  have  reached  a 
point  of  time  when  credits  for  the  income  of  the  little  box 
disappear  from  the  accounts  of  the  bank.  When  I  say 
disappear,  I  mean  with  the  exception  of  five  items,  which 
are  insignificant  in  comparison  with  the  large  amounts  of 
profits.  I  have  come  to  a  point  when  these  receipts  upon 
any  book  of  the  bank  substantially  disappear ;  when  the 
large  sums  received  by  Mr.  Boker  cease  to  be  accounted 
for.  The  gap  runs  on  until  January,  1857,  three  years  and 
a  half,  making,  as  you  have  seen,  nearly  five  years,  during 
which  time  there  are  but  few  credits.  Here  Mr.  Burke 
found  a  very  embarrassing-  difficulty.  He  treats  it  as  fol¬ 
lows,  p.  414,  he  says  : 
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“I  think  the  wording  (of  the  entries  in  the  2d  teller’s  scratcher) 
clearly  shows  a  constant  habit  from  the  reorganization  of  the  bank,  to 
accumulate  smaller  items  of  interest  into  larger  sums,  say  in  the  small 
box  in  the  first  teller’s  drawer,  and  then  to  deposit  the  gross  sum 
through  the  second  teller’s  desk  to  the  credit  of  asset  account,  or  of 
discount  and  interest,  until  about  1853  and  1854,  after  which  all  these 
credits  went  to  B.  R.  2,  and  seemed  to  form  the  larger  number  of  items 
which  appear  in  the  second  column  of  the  table  of  cash  receipts  of  B. 
R.  2,  on  page  374  and  375.  It  was  for  this  reason  that  I  mentioned  on 
page  385,  that  these  items  had  no  proper  connection  with  the  securities 
on  the  B.  R.  accounts ,  but  were  rather  to  be  accounted  for  in  connec¬ 
tion  with  the  interest  received  at  the  cash  drawer.” 

Now,  sir,  when  you  come  to  recollect,  for  Mr.  Burke 
certainly  seems  to  have  forgotten,  that  in  the  prior  pages 
of  his  testimony  from  page  880  to  359,  he  had  gone 
through  an  elaborate  explanation  of  these  cash  receipts  on 
B.  R.  2,  and  left  none  of  them  unexplained,  excepting 
those  which  you  find  on  my  table,  at  page  82,  you  will  be 
surprised  that  he  could  have  expected  that  such  a  table  as 
he  has  presented  at  page  415,  could  escape  refutation.  He 
must  have  imagined  that,  as  we  had  no  professional 
accountant,  (for  counsel  are  not  presumed  to  know  as 
much  as  practiced  book-keepers,  certainly  not  as  much  as 
himself,)  we  would  not  expose  its  error.  Mr.  Burke,  from 
page  330  to  859,  has  gone  over  these  cash  receipts,  item 
by  item,  and  explained  every  one  of  them  to  refer  to  the 
B.  B.  account,  except  those  included  by  me  at  p.  33.  The 
remaining  entries  had  no  more  to  do  with  the  little  box 
treasures  than  any  irrelevant  transactions,  however  remote 
and  impertinent.  With  these  remarks  I  resume  the  exami¬ 
nation  of  these  tables. 

I  go  back  to  the  item  of  $853.34  to  show  you  the  expla¬ 
nation  Mr.  Burke  gives  of  that  entry.  At  p.  331  he 
describes  it  thus — 

“  The  first  item  in  the  order  of  date,  is  as  follows,  on  ledger  of  1853, 
B.  R.  2  account  :  ‘  March  22,  ’53.  By  cash  $853.34.’  The  original  entry 
is  on  2d  teller’s  scratcher,  No.  64,  same  date  as  follows  :  ‘  Bills  Receiv¬ 
able  No.  2,  Hollingsworth  &  S.,  §853.34.’  Nothing  is  known  as  to  the 
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ownership  of  this  money,  except  that  on  March  22,  1853,  a  note  of  the 
Reading  R.  R.  (Jo.  for  $80,000  was  discounted  byB.  R.  2,  on  which  the 
discount  was  $853.36,  but  the  discount  on  this  note  was  credited  to  B. 
R.  2,  on  May  10,  1853,  when  this  note  was  paid ;  therefore,  if  the  credit 
of  $853.34  was  intended  for  this  discount,  it  has  been  twice  credited  to 
the  account,  and  the  same  amount  in  correction  of  the  error  ought  to 
be  included  in  some  of  the  checks  on  the  Dr.  side  ;  this  amount,  there¬ 
fore,  must  be  either  an  unknown  credit  or  an  admitted  debit  to  the 
account.” 

This  is  sufficient  to  show  that  that  entry  has  nothing  to 
do  with  the  little  box.  The  discount  was  at  1  per  cent, 
per  month,  and  the  check  was  deposited  in  B.  R.  2. 

The  next  is  June  8.  Assets  cash  $1,000.  That  is  not 
on  my  table,  but  it  ought  to  have  been ;  it  is  printed  as  you 
see,  “  Illinois  Lands,”  in  the  appendix,  but  it  was  a  deposit 
of  cash  ;  the  misprint  misled  me. 

The  next  $189.16,  is  a  B.  R.  2  credit,  “  Wilson,  Tr.,” 
this  party  was  a  frequent  borrower.  I  refer  to  what  Mr. 
Burke  says _ of  that,  at  p.  331. 

“  The  next  item  in  order  of  date  is  the  following,  from  B.  R.  2  ledger 
account:  ‘June  8,  1853.  By  O.  Wilson,  $189.16.’  The  original  entry 
is  on  2d  teller’s  scratcher,  No.  66,  same  date,  as  follows :  ‘  B.  R.  Int. 
$189.16.  Wilson,  Tr.  R.  R.  No.  2.’  I  have  ascertained  nothing  further 
as  to  the  ownership  of  this  item,  by  which  I  especially  mean  to  say 
that  I  have  not  ascertained  that  the  bank  ever  gave  value  for  it,  or  is 
entitled  to  claim  it  for  any  reason  except  it  be  for  the  reason  that  it  is 
entered  to  the  credit  of  B.  R.  2.” 

The  next  item  is  $440.  Of  this  Mr.  Burke  says,  p.  331 : 

“  The  next  item  on  ledger  is :  “  June  23,  1853.  By  C.  Tucker, 
$440.00,’  the  original  entry  being  on  2d  teller’s  scratcher,  No.  66,  as 
follows  :  '  Jno.  Tucker,  $440,  B.  R.  2,  No.  2.’  This  appears  to  be  for 
interest  on  a  loan  on  F.  S.  No.  9,  as  follows  :  ‘June  23,  1853.  Tucker, 
40,000,’  as  stated  by  Mr.  Tucker  on  bank’s  testimony,  page  351.” 

The  next  entry  is  $440,  like  unto  the  last.  Mr.  Burke 
says,  p.  331: 

“  The  next  item  on  ledger  is  :  ‘  June  25, 1853.  By  cash,  $400.’  The 
original  entry  on  2d  teller’s  scratcher,  No.  66,  is  :  ‘June  25,  1853.  B. 
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R.  No.  2.  Tucker  400.  B.  R.  No.  2.’  This  appears  to  be  for  interest 
on  a  loan  on  F.  S.  No.  9,  as  follows:  ‘June  25,  1853.  Tucker  $40,- 
000,’  as  stated  by  Mr.  Tucker  on  bank’s  testimony,  page  351.” 

These  two  last  are  clearly  impertinent.  The  next  entry 
is,  July  21  $1000 ;  that  is  in  my  table.  The  next  is  $237.75 
as  to  which  Mr.  Burke  says,  p.  331 : 

“  The  next  item  on  ledger  is  :  ‘  July  27,  1853.  By  Kempton  (cash), 
$237.75.’  The  original  entry  on  2d,  teller’s  scratcher,  No.  67,  is: 
‘July  29,1853.  B.  R.  From  Kempton,  $237.75.  B.  R.  No.  2.’  I 
have  ascertained  nothing  further  as  to  the  ownership  of  this  item  ;  no 
loss  by  a  person  of  that  name  is  known  to  be  charged  to  B.  R.  2.” 

The  next  is  assets  $1,000.  You  find  it  misprinted  in 
the  assets,  which  led  me  to  omit  it.  It  ought  to  be  inserted 
in  my  table. 

The  next  is  $280.  I  have  omitted  that  because  it  is 
entered  “  1  per  cent,  dividend  on  280  shares,  P.  and  O. 
Canal,’’  an  old  asset  of  the  bank. 

The  next  item  is  $3,905.  That  is  in  my  statement,  but 
not  admitted.  It  is  composed  of  three  sums,  one  of  which 
is  $3,130.  I  have,  in  my  opening  argument,  referred  to 
the  very  significant  fact  that,  just  about  the  time  that 
certain  charges  appear  on  the  discount  and  interest  account, 
connected  with  the  recharter  of  Mechanics  Bank  and  the 
Girard  Bank,  $3,100  appear  here,  as  money  received  by 
Mr.  Boker  from  some  unnamed  source,  and  in  his  long 
book  the  same  amount,  nearly,  appears,  showing  $6,000  to 
have  been  received  by  Mr.  Boker  in  two  nearly  equal 
amounts,  at  about  the  same  time,  from  unnamed  sources  ; 
and  as  that  was  about  the  time  which,  according  to  dis¬ 
count  and  interest  account,  assists  to  fix  the  date  of  the 
interview  between  Mr.  Mitchell  and  Mr.  Boker  in  the 
presence  of  Gen.  Bickel,  I  infer  that  these  two  items  were 
charges  for  compensation  to  Mr.  Boker,  on  the  score  of 
the  re-charters ;  they  are  otherwise  unexplained  and  unex¬ 
plainable.  This  sum,  however,  does  not  correspond  at  all 
with  the  amounts  recieved  out  of  the  little  box,  and  this  is 
a  sufficient  answer. 
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The  next  is  $480  which  is  in  mine.  The  next  is  $1,000 
that  ought  to  be  in  my  table. 

The  next  entry  is  $640  55,  that  is  in  my  statement. 

“  “  “  “  800  00,  “ 

"  “  “  “  400  00,  “  “ 

a  a  il  ii  420  20  “  “  “  “ 

These  items  end  the  year  1853. 

In  1854,  you  will  find  that  the  regular  books  of  the  bank 
contain  credits  to  the  amount  of  only  $1,127.71. 

On  page  173,  Yol.  3,  Mr.  Cooke,  who  was  the  receiving 
teller  at  that  time,  speaking  of  two  sums,  $293.20  and 
$329.42,  which  form  part  of  the  sum  of  $1,127.71,  says : 

“This  marked  Assets,  I  think  that  was  the  amount  of  money  in  the 
bag  at  the  end  of  the  month,  when  it  was  counted  up  after  the  exchanges 
and  moneys  received  on  checks  dated  ahead.  I  see  ‘August  31st,  Assets 
to  date,  $293.20.’  That  I  consider  was  the  amount  of  the  small  exchanges 
that  were  in  the  bag,  of  which  there  is  a  book  to  show.  The  next  is 
Sep.  30,  Sundries  to  date,  $319.42  ;  that  is  the  same.” 

Removing  these  two  items,  which  are  removed  by  the 
witness  for  the  accountants,  who  testified  that  they  repre¬ 
sented  the  contents  of  the  bag  kept  by  him  as  second  teller, 
you  have,  for  the  whole  year  1854,  the  sum  of  $515.09,  only 
credited  to  any  account  in  the  bank,  for  interest  on  demand 
loans,  (if  that  credit  actually  applied,)  while  the  evidence 
shows  that  Mr.  Boker  had  not  less  than  half  a  million  out 
of  the  drawer,  in  call  loans  during  the  year. 

In  considering  the  drawer  loans,  I  have  not  discussed 
the  nature  and  limits  of  the  authority  of  Mr.  Boker,  in 
that  respect,  because  whether  the  money  was  lawfully,  or 
wrongfully,  loaned  by  Mr.  Boker,  it  belonged  to  the  bank. 
But  I  wish  to  state  this  amount  on  the  simple  basis  of  dol¬ 
lars  and  cents,  and  to  strip  it  of  the  idea  that  there  is  any 
difficulty  in  coming  to  a  conclusion  upon  it. 

You  observe  that  Mr.  Burke,  when  he  comes  to  account 
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for  the  year  1854;  when  he  finds  only  $519.09  credited  to 
any  bank  account,  he  was  driven  to  the  necessity  to  account 
for  interest  on  daily  floating  loans  of,  at  least,  half  a  million 
of  dollars,  and  he  had  only  this  amount  of  $515.09  to  begin 
with.  On  February  6th,  1854,  he  says,  B.  B.  has  a  credit 
of  $1,000  :  that  is  in  my  statement. 

The  next  item  $2,800,  with  the  rent  $150,  were  interest 
on  $100,000  of  City  Sixes,  purchased  on  F.  S.,  10,  and 
belonging  purely  and  simply  to  the  B.  R.  account. 

I  beg  to  make  a  general  remark  about  the  entries  in 
B.  E.  2.  They  are  naturally  presumable  to  refer  to  the 
transactions  embraced  in  that  account  or  connected  with  it, 
and  I  ask  you  to  rule,  that  it  is  the  fair  presumption,  that  as 
entries  to  discount  and  interest  and  assets  accounts,  import 
monies  received  for  account  of  the  bank;  so  entries  in  B.  R. 
2,  import  that  they  refer  to  the  transactions  contained  and 
embraced  in  the  account  of  B.  R.  2. 

The  next  entry  is  $856.67.  I  have  omitted  that.  Mr. 
Burke  says  of  it,  page  335  : 

“The  next  item  on  the  Ledger  is:  ‘March  28,  1854.  By  cash, 
$356.67.’  The  original  entry  on  the  2d  teller’s  scratcher  is  :  ‘March 
23,  1854.  On.  356.67.  Bills  receivable  No.  2.  F.  S.  No.  15  contains 
an  entry  for  the  same  item,  on  which  the  name  ‘  Harris’  is  marked  in 
pencil.  F.  S.  No.  10  contains  a  loan  as  follows :  ‘  1854.  Mar.  28. 
Harris.  Int.  paid  20,000.00.’  I  have  ascertained  nothing  further  to 
show  the  ownership  of  this  item.” 

The  next  entry  is  $178.  That  I  omit.  Mr.  Burke  says 
of  it,  page  335  : 


“The  next  item  on  the  Ledger  is:  “March  30,  1854.  By  cash, 
$178.00,’  the  original  entry  for  which,  on  the  2d  teller’s  scratcher,  No. 
72,  is  :  ‘  Mar.  30,  ’54.  O.  178.  B.  R.  No.  2.’  F.  S.  No.  15  contains  an 
entry  for  the  same  item,  on  which  the  name  ‘Webster’  is  marked  in 
pencil.  I  have  ascertained  nothing  further  in  reference  to  the  owner¬ 
ship  of  this  item.” 

The  next  is  $51.80,  which  I  omit.  Mr.  Burke  says,  at 
page  335 : 
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“  The  original  entry  for  this  sura  is  on  the  note  book ;  it  was  for 
interest  on  a  note  of  C.  S.  Eyster  for  $848,  for  money  loaned  by  B.  R. 
2,  on  April  22,  1853,  and  payable  with  interest.”  ' 

The  next  entry  is  $700,  that  is  in  my  statement.  The 
next  is  May  31,  cash  $515.09,  from  assets,  that  is  in  my  table. 

The  next  is  $272.71.  Mr.  Burke  thus  describes  it  at 
page,  339 : 

“The  next  item  on  the  Ledger  is:  “Aug.  19,  1854.  By  cash, 
$272.71,”  the  original  entry  for  which  is  on  2d  teller’s  scratcher,  No. 

76,  as  follows  :  “Aug.  19,  1854,  B.  R.  No. - int.  272.71.”  I  copy 

“  int.”  from  this  entry,  but  the  original  is  so  illegible  that  I  am  not 
certain  that  I  copy  it  correctly.  The  following  item  appears  on  F.  S. 

No. - “Aug.  19, ’54.  Cash,  Brown,  difference  of  int.  272.71.’  $67,- 

000  of  the  notes  of  Wilson,  Tr.,  were  discounted  on  the  above  date  by 
B.  R.  2,  the  discount  charged  being  $5,401.89.  I  referred  to  these 
notes  before  on  page  186  and  187.  See  also  testimony  of  C.  L.  Borie, 
accountant’s  testimony,  page  145.” 

It  refers  to  a  discount  of  notes  by  B.  B.  2,  and  their  re¬ 
discount  ;  it  has  nothing  to  do  with  the  little  box. 

The  next  is  $293.20.  That  is  the  item  I  referred  to  in 
connection  with  the  testimony  of  Mr.  Cooke.  He  testified 
that  it  was  the  proceeds  of  the  little  bag  kept  by  the  2d 
teller. 

The  next  is  $319.42,  the  same.  They  are  both  in  my 
table,  but  they  are  the  proceeds  of  the  little  bag,  and  not 
of  the  little  box.  The  next  is  $200 ;  that  is  in  my  state¬ 
ment.  The  next  is  $1115  ;  that  is  in  my  statement.  The 
next  is  cash,  (coupons,)  $1080  ;  that  is  in  my  statement,  but 
b}r  no  means  admitted  to  be  a  correct  credit  on  this  ac¬ 
count. 

The  next  is  $27.50  error  in  exchange,  which  I  throw  out; 
I  do  not  see  what  that  has  to  do  with  the  first  teller’s  box. 

I  made  some  observations  just  now  in  reference  to  the 
amount  of  money  outstanding  on  Demand  Loans  in  the 
year  1854,  and  showed  that  there  could  be  found  upon  the 
books  of  the  Bank,  no  credit  except  the  sum  of  $515.09, 
and  that  sum  does  not  correspond  with  the  evidence  ;  but 
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if  it  did,  that  was  the  only  credit.  TVe  are  told  by  the, 
other  side  we  must  look  into  the  13.  R.  account.  Now,  sir, 
if  you  will  look  at  the  table  on  p.  S3,  which  includes  all 
the  credits  in  that  account,  except  those  shown  by  the 
entries  to  pertain  to  different  transactions  altogether,  you 
will  find  that  in  addition  to  that  sum  of  $515.09,  there  is 
$4095  of  credit  to  be  found  in  that  account.  Adding  them 
together,  it  would  make  $4510,  as  the  total,  and  our  learned 
friends  ask  us  to  accept  that  result  as  a  reasonable  amount 
for  the  interest  received  by  Mr.  Boker,  during  the  time  re¬ 
ferred  to.  It  seems  to  me  to  be  asking  too  much  of  you 
to  ask  you  to  rule,  that  interest  on  a  half  million  of  dollars 
is  accounted  for  by  $4500.  There  are  some  subjects  that 
do  not  need  discussion.  They  are  self-eloquent  and  self- 
evident,  and  this  is  one  of  them.  This  point  is  such  that  it 
does  not  require  us  to  dwell  long  upon.  I  say  to  you,  sir,  that 
all  the  credits  presented  to  us  for  the  year  1854,  which 
could  be  applied,  even  by  straining  the  testimony,  to  this 
account,  do  not  amount  to  one-sixth  of  the  sum  which  is 
due  to  the  Bank  by  Mr.  Boker,  even  if  he  only  received 
six  per  cent,  as  the  rate  of  interest  on  the  loans. 

I  go  now  to  the  year  1855.  You  observe  at  page  32  of 
my  table,  that  during  the  whole  of  that  year,  not  one  dol¬ 
lar  is  credited  on  this  account,  on  any  account  of  the  Bank, 
and  you  will  find,  on  turning  to  Mr.  Burke’s  table,  page 
418,  that  he  does  not  mention  during  that  year  any  such 
credit.  During  the  year  1855,  when,  according  to  the  cash 
settlement  books,  the  loans  were,  as  they  show,  very  large, 
not  one  dollar  of  credit  appears  on  any  bank  account. 
The  legal  presumption  is,  as  I  have  stated,  that  when  books 
are  provided  by  a  bank  to  enable  its  receiving  officers  to 
make  entries  of  receipts,  that  as  to  all  sums  received,  and 
not  entered,  they  have  been  retained  by  the  receiver.  Now, 
in  1855,  it  does  not  appear  on  the  books  of  the  Bank,  nor 
is  it  alleged  by  the  other  side,  that  it  does  appear,  on  any 
regular  bank  account,  that  one  dollar  of  these  large  sums 
of  money  confessedly  received  by  Mr.  Boker,  were 
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credited.  I  beg  to  make  a  remark  now,  which  perhaps 
would  be  more  appropriate  hereafter,  that  all  the  dividends 
paid  to  the  stockholders  were  sums  apparent  on  discount 
and  interest  account.  During  the  year  1855,  the  stock¬ 
holders  received  in  their  dividends,  not  one  dollar  of 
the  interest  now  under  discussion.  In  1856,  also,  the  stock¬ 
holders  did  not  receive  to  the  extent  of  one  dollar,  the 
money  now  referred  to.  I  know  that  they  are  stigma¬ 
tized  here  as  ungrateful  and  grasping,  because  they  want 
more  than  they  received.  Perhaps  the  charge  of  grasping 
would  apply  more  directly  to  the  party  who  got  the  money, 
and  did  not  account  for  it,  than  to  those  who  were  entitled 
to  the  money  and  did  not  get  it. 

The  first  item  in  1855  is  $2850.  As  to  this  item,  Mr. 
Burke,  on  page  311,  says  : 

“  The  next  item  on  the  Ledger  is  “  Jan’y  2,  1855.  By  Cash  .$2,850.- 
00,”  the  original  entry  on  2d  teller’s  scratclier,  No.  80,  being  “  Jan’y  2, 
1855,  cu.  Bills  jRec’v’ble  2850.”  On  Oct.  18,  ’54,  F.  S.  No.  10  contains 
the  entry  “City  6’s $94,750,”  supposed  to  represent  City  Loan  to  the 
amount  of  $100,000,  as  stated  by  me  on  page  196,  six  mos.  interest  on 
which,  deducting  State  Tax  5  p.  is  $2850 — the  receipt  of  which  this 
entry  is  supposed  to  represent.” 

The  next  item  is  $500  ;  that  is  in  my  statement. 

The  next  item  is  $230  ;  that  is  in  my  statement. 

The  next  item  is  $240  ;  that  is  in  my  statement. 

The  next  item  is  $313.66  ;  that  is  in  my  statement. 

The  next  item  is  $300  ;  that  is  in  my  statement. 

The  next  item  is  $2,850.  As  to  this  item  Mr.  Burke 
says,  page  347 : 

;  “  The  next  item  on  the  Ledger  is  ‘July  18, 1855.  By  Cash  $2850.00,’ 
the  original  entry  for  which  on  the  2d  teller’s  scratcher,  No.  84,  is 
‘  July  18, 1855.  Bills  Receivable  c.  2850.’  I  have  ascertained  nothing 
further  in  reference  to  this  item,  except  that  it  corresponds  in  amount 
and  nearly  in  date,  with  6  mos.  interest  on  $100,000  of  City  Bonds, 
which  amount  I  have  supposed  the  Bank  held,  as  I  have  previously 
mentioned.” 

That  is  another  item  like  that  I  mentioned  before,  mak- 
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ing  $5,700  of  the  $9,007  said,  in  this  year,  to  be  applied  tq 
this  account. 

The  next  is  $410.84  ;  Mr.  Burke  says  of  that,  page  347  : 

“The  next  item  on  the  Ledger  is  ‘July  27,  1855.  By  Carpenter,, 
$410.84,’  the  original  entry  for  which  is  on  2d  teller’s  Scratcher,  No.  84, 
•July  27,  1855.  S.  H.  Carpenter,  Bills  Receivable,  No.  2,  $410.84.  I 
have  ascertained  nothing  further  in  reference  to  the  ownership  of  this 
item,  except  that  F.  S.  No.  10  contains  a  charge  against  Carpenter, 
(S.  ft.  Carpenter)  on  Oct.  18,  ’54,  of  11,000,  and  that  three  credits  to 
same,  amounting  to  $2,000,  are  deducted  from  F.  S.  No.  10,  leaving 
$9,000  due  by  him,  the  item  $410.84  might  therefore  be  for  interest 
due  on  this  debt.” 

The  next  item  is  $460 ;  that  is  in  my  table. 

The  next  is  $220 ;  that  is  in  my  table. 

The  next  is  $157.64.  Mr.  Burke  says,  page  347 : 

“  The  next  item  on  the  Ledger  is  1  Oct.  9,  1855.  By  Int.  on  Montour 
157.63,’  the  original  entry  for  which  on  2d  teller’s  Scratcher,  No.  84,  is 
‘  Oct.  9,  1855.  B.  R.  No.  2,  Int.  Montour  Iron  Co.  157.63 this  is  sup¬ 
posed  to  be  for  interest  on  the  renewal  of  notes  of  the  Montour  Iron 
Co.,  as  previously  mentioned  by  me  on  printed  page  200.” 

The  next  item  is  $175.  Mr.  Burke  says,  page  348 : 

“  The  next  item  on  the  Ledger  is  ‘  Oct.  25,  1855.  By  Vicksburg  C. 
175.00,’  the  original  entry  for  which  on  2d  teller’s  Scratcher,  No.  86,  is 
‘  Oct.  25,  1855,  n  Bills  Receivable,  No.  2,  $175.00.’  The  account  of 
the  Commercial  and  R.  R.  Bank  of  Vickburg  shows  no  corresponding 
entry,  and  I  have  not  ascertained  anything  further  going  to  show  the 
ownership  of  this  item.” 

That  ought  to  have  been  credited  to  Vicksburg  account. 

The  next  is  $300  ;  that  is  in  my  statement. 

I  have  thus  finished  all  the  credits  in  Mr.  Burke’s  table 
in  1855.  Deducting  the  B.  R.  2  entries  proper,  which 
have  nothing  whatever  to  do  with  this  subject,  the  total  is 
$2,563.66 !  The  accounts  of  the  bank,  as  I  have  shown, 
contain  no  credit  at  all. 

I  will  now  take  up  the  year  1856. 

On  the  2d  of  January  there  is  an  item  of  $712.50.  At 
page  348  Mr.  Burke  explains  that  entry  : 
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“  Tlie  next  item  on  the  Ledger  is  “  J an’y  2. 1856.  By  Cash  Ird.  City 
712.50.”  the  original  entry  for  which  on  2d  teller’s  Scratcher,  No.  86, 
is  “  Jan’y  2,  1856.  B.  R.  No.  2,  int.  712.50.”  F.  S.  No.  17  also  con¬ 
tains  the  entry :  “  Jan’y  2,  1856.  City  Int.  7L2. 50."  This  is  supposed 
to  be  in  part  the  interest  on  the  City  Bonds,  previously  referred  to.” 

The  next  is  $255.  Mr.  Burke- explains  that  thus  : 

“  The  next  item  on  the  Ledger  is  “  Jan’y  3,  1856.  By  cash  Schaffer 
$255.00,”  the  original  entry  for  which  on  2d  teller’s  Scratcher  is  “  Jan’y 
3,  1856,  c  Bills  Receivable,  No.  2,  255.00.”  F.  S.  No.  17  also  contains 
the  entry:  “Jan’y  3, 1856,  Schaffer  255.”  This  is  supposed  to  be  for 
interest  on  loan  by  B.  R.  2,  on  Oct.  18,  ’54,  “  Schaffer  8500” — 6  mos. 
interest  on  which  sum  is  $255.00.” 

I  refer  also  to  p.  411,  where  Mr.  Burke  includes  this 
loan  among  items  that  “  should  be  excluded  on  the  ground 
of  coming  from  B.  R.  2,”  and  it  is,  therefore,  not  pertinent 
to  the  subject  now  under  consideration. 

The  next  item  is  $2,137.50.  Explained  by  Mr.  Burke 
on  page  348  : 

“  The  next  item  on  the  Ledger  is  “  Jan’y  3, 1856.  By  cash  Int.  City 
2137  50;”  the  original  entry  ou  2d  teller’s  Scratcher  No.  86,  is  “Jan’y 
3,  1856,  c.  B.  R.  No.  2,  2137.50.  F.  S.  No,  10  also  contains  the  entry  : 
“  Jan’y  3,  1856,  City  Int.  2137.50.”  This  is  supposed  to  be  for  the 
balance  of  the  interest  on  the  City  Bonds,  before  mentioned — this 
amount  2137.50,  with  712.50  in  the  second  item  above  mentioned,  make 
together  $2850 — supposed  to  be  for  6  mos.  interest  on  100,000  of  City 
Bonds,  less  State  tax.” 

The  next  item  is  $157.64 — interest  on  Montour  Bonds — 
is  so  explained  by  Mr.  Burke  at  page  349  : 

“  The  next  item  on  the  Ledger  is  “  Jan’y  10, 1856.  By  Int.  Montour 
$157.64,”  the  original  entry  for  which  on  the  2d  teller’s  Scratcher,  No. 
86,  is  Jan’y  10, 1856.  Bills  Rec’v’ble,  No.  2.  Montour  Int.  157.64.” 
This  is  supposed  to  be  for  interest  on  the  renewal  of  notes  of  the  Mon¬ 
tour  Iron  Co.,  as  mentioned  by  me  on  printed  pages  200  and  201.” 

The  next  is  $270 — interest  on  Alleghany  Coupons — ex¬ 
plained  on  page  349  as  follows  : 
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"“The  next  item  on  the  Ledger  is  “  Jan’y  24, 1856.  By  cash  $270.00,” 
the  original  entry  for  which  on  the  2d  teller’s  Scratcher,  No.  86,  is 
“Jan’y  24,  1856.  9  Alleghany  Coupons  B.  R.  No.  2,  $270.”  This 
item  corresponds  in  amount  with  two  credits  on  Bond  account  (Appen¬ 
dix  to  Bank’s  testimony,  page  65),  viz.,  “Jan’y  5,  ’67.  By  Alleghany 
Mining  Co.  Coupons  270.00,”  and  July  8,  1857,  Coupons  N.  York 
$270.00” — which  latter  are  supposed  to  be  for  interest  on  Cumberland 
Bonds,  mentioned  on  Loan  account,  Appendix  66.  These  Bonds  do 
not  appear  to  have  been  purchased  by  R.  R.  2,  or  to  have  arisen  out  of 
that  account.” 

The  next  item  is  $170 ;  this  is  on  my  list  on  page  33. 

The  next  is  $250  ;  that  is  also  on  my  list. 

The  next  is  $270.37,  which,  as  Mr.  Burke  says,  on  page 
349,  appears  to  he  a  Drexel  payment,  and  does  not  appear 
to  have  been  deposited  in  the  little  box  at  all.  Mr.  Burke 
says  of  it : 

“The  next  item  on  the  Ledger  is  “March  24,  1856.  By  cash 
270.37,”  the  original  entry  for  which  on  2d  teller’s  scratcher,  No.  88, 
is  “  Mar.  24,  1856.  B.  R.  No.  2,  Drexel  &  Co.,  270.37.”  I  have  ascer¬ 
tained  nothing  further  as  to  the  ownership  of  this  item.” 

That  entry  imports  payment  direct  by  Drexel  &  Co.,  to 
the  credit  of  that  account,  and  that  it  was  not  connected 
with  the  little  box  at  all. 

The  next  item  is  $340.  That  is  in  my  table. 

The  next  is  $157.64.  That  again  is  interest  on  the  Mon¬ 
tour  bonds.  At  page  350,  Mr.  Burke  says: 

“This  is  supposed  to  be  for  interest  on  the  notes  of  Montour  Iron 
Company,  as  mentioned  at  page  201.” 

The  next  is  $77.58  ;  this  appears  to  be  an  entry  from  the 
note  book.  That  note  book  can  only  refer  to  the  collection 
of  notes,  and  has  nothing  to  do  with  the  little  box.  Mr. 
Burke  says  of  it : 

“  The  next  item  on  the  Ledger  is  “April  14,  1856.  By  cash  77.58,’ 
the  original  entry  for  which  is  on  Note  Book  as  follows  :  “  Bills  Deposi¬ 
ted,  April  14,  1856.  Bills  Rec’ble,  No.  2,  cash  77.58.”  I  have  ascer¬ 
tained  nothing  further  as  to  the  ownership  of  this  item.” 


95 


The  next  item  is  $226.50 ;  that  is  on  my  table. 

The  next  is  $405,  which  is  referred  to  at  page  850,  as 
follows : 

The  next  item  on  the  Ledger  is  “May  1,  1856.  By  cash  $405.00,’’ 
the  original  entry  for  which  on  2d  teller’s  scratcher,  No.  88,  is  “May 
1,  1856.  c.  Bills  Bec’v’ble,  405.00.”  F.  S.  No.  17,  also  contains  the 
following  entry :  “  May  1,  1856.  Cash  405.  Carpenter.”  This  may 
be  for  9  mos.  interest  on  debt  of  Carpenter,  previously  mentioned  when 
speaking  of  credit  on  B.  B.  2,  of  July  27,  ’55,  for  410.84.” 

That  also  pertains  to  the  B.  R.  account. 

The  next  is  $255,  which  is  again  Schaffer’s  interest,  and 
has  nothing  to  do  with  this  subject,  at  page  350,  this  is  also 
explained  by  Mr.  Burke : 

“  The  next  item  on  the  Ledger  is  “May  3,  1856.  By  cash  $225.00,” 
the  original  entry  is  on  2d  teller’s  scratcher,  No.  87,  as  follows  :  “May 
3,  1856.  c.  Bills  Bee.  No.  2,  255.”  F.  S.  No.  17,  contains  also  the 
following  entry :  “  May  3,  1856.  Cash  255.  Schaffer.”  This  is  sup¬ 
posed  to  be  for  6  mos.  interest  on  debt  of  Schaffer  of  8,500,  mentioned 
when  speaking  of  a  credit  of  similar  amount  on  Jan’y  3,  1856.” 

The  next  item  is  $465,  explained  by  Mr.  Burke,  page 
855,  as  follows : 

“The  next  item  on  the  Ledger  is  “June  19, 1856.  By  cash  $465,” 
the  original  entry  for  which  on  2d  teller's  scratcher,  No.  90,  is  “June 
19,  1856.  n.  B.  B.  No.  2,  $465.”  1  have  not  ascertained  anything 
further  in  reference  to  the  ownership  of  this  item.  By  the  expression 
“that  I  have  not  ascertained  anything,”  or  “that  I  have  ascertained 
nothing,  &c.,  I  mean  that  I  have  ascertained  nothing  from  my  examina¬ 
tion  of  the  books  and  accounts  of  the  Bank.” 

According  to  the  principle  I  have  adopted  in  construc¬ 
ting  my  table  it  ought  to  be  inserted,  but  it  is  omitted. 

The  next  is  $150,  explained  by  Mr.  Burke  at  page  855, 
as  follows : 

“  The  next  item  on  the  Ledger  is  “  June  28, 1856.”  By  cash  $150.00,” 
the  original  entry  for  which  on  the  2d  teller’s  scratcher,  No.  90,  is 
“June  28,  ’56.  cn.  B.  B.  No.  2,  $150.00.”  The  same  item  is  entered 
on  F.  S.  No.  17,  as  follows:  “June  27.  1856,  $150.  Globe.”  On  Oct* 
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18,  ’54,  F.  S.  No.  10,  shows  a  loan  of  $10,000  in  tlie  name  of  “  Globe,” 
which  remained  on  B.  R.  2  till  Dec.  22,  1856 — it  is  possible  therefore 
that  this  item  may  be  interest  on  the  above  loan,  if  not,  I  have  not 
ascertained  any  other  value  or  consideration  given  for  it  by  the  Bank.” 


The  next,  for  the  fourth  time,  is  interest  on  City  sixes,  a 
class  of  items  having  nothing  to  do  with  the  little  box  fund. 
June  30,  $1,425  and  July  1,  $1,425.  They  are  explained 
thus,  at  page  355. 


“The  next  items  on  the  Ledger  are ‘June  30, 1856.  By  cash  $1425.00,’ 
and  ‘July  1,  1856.  By  cash  $1,425.00’  the  original  entries  for  which 
on  the  2d  teller's  scratchers  are  respectively  on  No.  90,  ‘June  30, 1856. 
c.  B.  R.  No.  2,  1425;’  and  on  No.  89,  ‘July  1,  1856.  c.  B.  R.  No.  2, 
1425.’  The  same  items  are  entered  as  follows  on  F.  S.  No.  17  : — 

June  30,  1856,  -  -  -  $1,425 

July  1,  1856,  -  1,425 

These  two  items  I  suppose  to  be  the  July,  1856,  interest  on  the  $100,000 
of  Philadelphia  City  Bonds  previously  spoken  of.” 


}  City 


Sixes. 


The  next  item  is  $100,  explained  at  page  357,  as  follows: 

“  The  next  item  on  the  Ledger  is  July  16, 1856.  By  Sleeper  100.00,” 
the  original  entry  on  2d  teller’s  scratcher,  No.  90,  is  July  16,  1856.  B. 
R.  No.  2,  $100.”  F.  S.  No.  17  also  contains  the  entry  :  “July  16,  1856. 
Cash,  Sleeper  100.”  Some  bad  or  doubtful  debt  due  by  a  person  of  the 
name  of  Sleeper  might  at  some  period  have  been  charged  to  the  ac¬ 
count,  from  whom  the  above  sum  might  have  been  collected,  and  there¬ 
fore  placed  to  the  credit  of  B.  R.  2.  I  have  not  ascertained  such  a  fact 
nor  anything  further  than  what  I  have  mentioned,  going  to  show  the 
ownership  of  the  above  item.” 

The  next  is  $270 ;  also  explained  at  page  357,  as  interest 
on  the  Cumberland  Bonds.  Mr.  Burke  says  of  it : 


“  The  next  item  on  the  Ledger  is  “July  29,  1856.  By  cash  Cumber¬ 
land  Bonds  $270,”  the  original  entry  for  which  on  2d  teller’s  scratcher, 
N.  89,  is  “July  29,  1856.  c.  B.  R.  No.  2,  $270,”  the  entry  on  F.  S. 
No.  17,  is  “July  29, 1856,  Cumberland  Bonds  270.”  I  before  referred 
to  an  item  of  same  amount  of  date  Jan’y  24,  1856 — the  remarks  made 
in  reference  to  that  item  will  apply  to  this.” 

I  have  already  read  these  remarks  to  you,  and  they  show 
the  impertinence  of  this  credit  to  this  account. 
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The  next  item  is  $169.50,  which  is  also  explained  at 
page  357,  to  be  interest  on  the  Susquehanna  or  Northern 
Central  Bonds.  Mr.  Burke  says  of  it : 

“The  next  item  on  the  Ledger  is  “  July  29,  1856.  By  cash  Susque¬ 
hanna  Bonds  $169.50,”  the  original  entry  on  2d  teller’s  scratcher,  Nc. 
89,  beiug  “  Jnly29, 1856.  c.B.  R.  No.  2,  169.50,”  and  on  F.  S.  No.  17, 
“July  29,  1856,  Susquehanna  Bonds  169.50.”  This  item  would  appear 
to  be  interest  on  Northern  Central  Bonds  acquired  by  F.  S.  No.  10,  by 
an  entry  in  the  name  of  Slifer,  on  April  25, 1856,  as  mentioned  by  me 
on  page  197.” 

The  next  entry  is  $840,  which  is  interest  on  the  Edward’s 
mortgage,  equally  impertinent  to  this  inquiry ;  at  page 
358,  Mr.  Burke  explains  it  thus : 

“The  next  item  on  the  Ledger  is  “Aug.  15, 1856.  By  Edwards 
(Cash)  $840.00,”  the  original  entry  on  2d  teller’s  scratcher,  No.  89,  is 
“Aug.  15, 1856.  n.  Bills  Rec.  No.  2,  840.”  F.  S.  No.  17,  also  contains 
the  entry  “Aug.  15, 1856,  Edwards’  Interest  840,”  this  is  supposed  to  be 
for  6  months  interest  on  Geo.  W.  Edwards’  Mortgage  of  28,000  before 
spoken  of.” 

The  next  is  $245,  which  should  have  been,  on  the  princi¬ 
ple  upon  which  I  have  constructed  my  table,  inserted  there, 
which  you  will  be  kind  enough  to  do. 

The  next  item  is  Evans’  rent,  Crescentville ;  the  first 
time  I  have  heard  it  intimated,  that  the  little  box  con¬ 
tributed  towards,  or  was  connected  with  that  investment. 
This -item  is  explained  at  page  358: 

“The  next  item  on  the  Ledger  is  Nov.  6,  1856.  By  Evans  1,125.00,” 
the  original  entry  on  2d  teller’s  scratcher  No.  91,  is  “Nov. -6,  1856,  B. 
R.  No.  2,  Evans,  1125.”  F.  S.  No.  17  also  contains  the  following  entry 
immediately  succeeding  the  one  last  mentioned :  “  Evans’,  rent,  Nov.  6, 
1125.”  This  item  is  for  one  quarter’s  rent  of  Crescentville  property 
received  from  George  P.  Evans,  as  mentioned  by  him  on  Bank’s  testi- 
monp,  page  64.” 

The  last  item  is  “$470  cash  from  C.  S.  B.,”  explained 
at  page  359,  as  follows : 

The  last  item  on  the  Ledger  is  “Dec.  8,  1856.  By  cash  §470.00,” 
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the  original  entr}'  for  which  on  2d  teller’s  scratcher  is,  “Dec.  8,  1856 
Bills  Rec’ble,  cash  from  0.  S.  B.  470,” 

which  ought  to  be  in  my  table,  and  I  will  be  obliged  to 
you  if  you  will  insert  it. 

I  have  now  gone  through  the  entire  table  presented  to 
you  by  the  other  side,  in  accounting  for  the  incomes  of  the 
little  box.  I  took  up  the  subject  at  page  32  of  the  supple¬ 
mental  argument,  and  added  there  all  the  sums  in  1857, 
found  upon  the  Disct.  and  Int.  account.  There  are  no 
credits  in  the  B.  R.  account  of  ’57,  nor  are  any  alleged  by 
the  other  side.  There  are  none  in  assets,  for  that  account 
was  torpid  that  year ;  the  entries  on  Disct.  and  Int. 
account  amounted  during  the  year  1857  to  $2,050.17, 
whether  the  items  apply  or  not,  it  will  be  for  you  to  say. 
Among  them  is  one  entry  (pointing  it  out)  of  $55,  another 
of  $25.59  ;  another  of  $90  ;  another  of  $181.58;  another  of 
$110,  &c.,  &c.  AVhether  you  are  satisfied  that  they  were 
even  part  of  the  round  sums  of  $500  received  by  Mr.  Boker, 
is  for  you  to  decide.  I  am  not  able  to  discern  any  such 
connection  between  those  sums  and  the  entries  on  tbe  dis¬ 
count  and  interest  account.  I  have  brought  them  all,  how¬ 
ever,  into  view. 

You  observe  that,  during  the  year  1856,  there  was  not, 
upon  any  regular  account  of  the  bank,  any  credit  to  the 
extent  of  one  dollar,  applicable  to  this  account.  Mr. 
Burke’s  table  for  1856  consists,  exclusively,  of  credits  in 
the  B.  R.  account.  I  have  gone  over  them  for  the  purpose 
of  showing  you  which  are  not,  and  which  may  be,  applicable 
to  the  subject  now  in  hand.  But  it  is  not  alleged;  the  fact 
does  not  exist,  and  that  is  the  reason  it  is  not  alleged,  that, 
during  the  year  1856,  there  was  upon  either  of  the  regular 
accounts  of  the  bank,  either  discount  and  interest  or  assets 
account,  one  dollar  of  the  very  large  proceeds  of  that  little 
box.  Such  was  also  the  fact  in  1855 ;  such  was  also  the 
fact  in  185-1,  for  you  cannot  believe  that  the  credit  to  assets 
of  $515.09,  was  within  the  words  of  description  of  those 
sums  received  by  Mr.  Boker  from  the  little  box.  So  that, 
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sir,  for  three  entire  years,  1856,  1855,  and  1851,  I  may  add, 
for  a  large  part  of  ’53,  not  a  dollar  of  credit  appears  upon 
any  regular  account  of  the  hank ;  nothing  to  the  credit  of 
assets  account,  where  Mr.  Boker  informed  the  directors 
they  would  find  these  credits,  arising,  as  he  said,  from 
“back-door  interest.”  Nothing  on  the  discount  and  in¬ 
terest  account.  As  to  the  credits  on  the  private  B.  B.  ac¬ 
count,  I  have  shown  you  that  they  are,  as  a  general  thing, 
impertinent  to  this  subject,  being  purely  matters  referring 
to  the  B.  R.  2  account.  Be  kind  enough  to  look  at  those 
credits  as  they  appear  upon  the  table  presented  on  pp.  32 
and  33.  You  find  not  one  credit  from  Feb.  6  to  May  27, 
’54,  nearly  four  months ;  none  from  May  31  to  Nov.  5,  ’54, 
over  five  months ;  none  from  Feb.  24  to  May  8,  ’55,  nearly 
three  months;  none  from  June  12  to  August  18,  more  than 
two  months ;  none  from  Sept.  28  to  Dec.  20,  nearly  three 
months ;  none  from  April  28,  ’56,  until  January  10,  ’57,  nearly 
nine  months.  I  regard  these  intervals  as  important,  be¬ 
cause  the  influx  of  money  into  the  little  box  was  incessant 
and  heavy.  The  result  of  the  evidence  which  I  have  just 
laid  before  you  is,  that  from  the  year  1847  to  1857,  both 
inclusive,  the  amounts  credited  to  discount  and  assets, 
which  may  have  been  part  of  this  income  of  the  box  is 
$48,899.28 ;  being  not  more  than  one  year's  interest  on  the 
sum  of  cash  memoranda,  proved  by  Mr.  Hoeflich  to  have 
been  in  the  drawer  in  the  year  1849.  Adding  the  sums 
apparent  in  B.  R.  2,  if  they  do  apply,  during  the  years  1853, 
’54,  ’55  and  ’56,  amounting  to  $10,505.16,  makes  the  total 
$59,404.44  ;  which,  averaged  among  eleven  years,  is  $5,400 
per  year,  importing  a  capital  of  loans  afloat  of  $90,000. 
And,  when  you  refer  to  the  years  1855  and  1856,  when 
these  loans  were  most  active  (for  you  have  observed  that 
on  July  21,  ’56,  on  the  date  of  the  opening  of  the  cash 
settlement  books  F.  S.  11  and  12,  the  cash  memoranda  in 
the  drawer  exceeded  one  million  dollars,)  you  will  find 
that  the  credits  on  B.  R.  2,  in  these  two  years  (not  one 
credit  appearing  in  any  bank  account,)  amounting  to 
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$4,730.16,  equal  to  $2,365  a  year,  which  sum,  we  are  told, 
the  bank  ought  to  put  up  with  as  an  accounting  for  the 
interest  on  an  average  of  $500,000  of  loans  afloat.  Now, 
these  are  results.  They  are  not  speculations.  They  are 
absolute  results,  deduced  from  the  regular  accounts  of  the 
bank,  as,  also,  the  irregular,  private  B.  R.  2  account.  They 
cannot  be  disputed  or  controverted.  Far  away  back,  in 
1847,  the  credits  on  discounts  and  assets  accounts,  which 
the  defence  applies  to  this  subject,  were  $5,087.69.  If  you 
look  at  Mr.  Burke’s  table  for  the  year  1847,  the  credits 
which  he  claims,  adding  the  $90  which  I  have  added, 
the  total  amounts  to  $5,087.69,  at  a  time  freshly  after  the 
bank  had  started  with  $50,000  in  cash ;  when  their  means 
were  low  and  small.  At  that  time,  and  during  that  year, 
there  appear  on  the  books  of  the  bank  items  which  may 
have  been,  and  by  the  defence  are  claimed  to  have  been, 
profits  arising  from  demand  loans  amounting  to  $5,087.69. 
Now,  all  you  can  find  in  1855  is  $2,563.66,  and  in  1856, 
$2,166.50,  and  these  credits  by  no  means  correspond  with 
the  sums  traced  to  Mr.  Boker,  and  they  are  found  in  an 
outside  secret  account  in  the  individual  ledger. 

Mr.  White  tells  you  at  page  66,  vol.  2,  that  Mr.  Boker 
showed  him  the  cash  memoranda  in  1856,  the  year  I  am 
now  discussing,  when  we  find  but  $2,166.50  credited,  even 
to  the  B.  R.  2  account.  He  is  asked  by  my  learned  friend, 
Mr.  Wharton : 

Q.  “Were  those  persons  who  dealt  with  the  bank  through  Mr. 
Boker  on  what  were  called  demand  loans  good  customers  of  the  institu¬ 
tion  ?” 

A.  “I  never  saw  Mr.  Boker’s  loans  payable  on  demand  but  once, 
which  I  think,  was  about  1856  ;  he  showed  me,  just  after  the  bank  had 
closed,  I  being  then  a  director,  the  checks  of  those  who  owed  money 
on  demand  on  a  few  days’  loan ;  the  houses  were  good  of  themselves, 
and  he  represented  that  he  had  security  for  the  loans.  The  aggregate 
was  nearly  $200,000,  and  the  persons  were  the  kind  of  customers  the 
bank  would  like  to  have.” 

It  is  very  certain  that  on  that  occasion,  he  did  not  show 
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Mr.  White  the  check  for  $29,067.48,  "credit  Gen.  Bickel 
and  charge  State  Fives,”  because  State  Fives  were  not  “the 
kind  of  customers  the  bank  would  like  to  have.”  It  is 
very  certain  he  did  not  show  him  all  the  loans.  What  he 
did  show  was  8200,000  of  cheeks,  payable  on  demand,  at  a 
few  days  call,  and  it  was  “  about  1856  ;  but  when  we  come 
to  search,  and  when  the  opposite  side  comes  to  search,  and 
to  exhaust  their  and  our  scrutiny  into  all  the  books  of  the 
bank,  regular  and  irregular,  into  all  the  ledgers  of  the 
bank,  general  and  individual,  $2,166.50  is  all  that  is 
credited  for  the  interest,  provided,  that  in  point  of  law, 
you  rule  that  the  entries  in  the  account  or  B.  B.  2  are  not 
what  they  import  to  be,  that  is  credits  referring  to  the 
transactions  embraced  in  that  series  of  accounts,  and  in 
point  of  fact,  that  these  dissimilar  sums  are  really  the 
credits  we  are  in  search  of.  Mr.  Burke  has  furnished  us 
at  page  476,  with  the  dividends  paid  by  this  bank.  You 
observe  that  in  1853,  when  the  credits  applicable  to  the 
little  box  began  to  be  reduced,  and  finally  disappear,  that 
the  dividends  paid  in  that  year  to  the  stockholders  had  in¬ 
creased  to  $75,000,  and  our  learned  friends  have  told  you 
that  the  stockholders  are  thankless  when  they  seek  for 
more  than  they  got ;  the  same  dividend  was  paid  in  1854, 
also  in  1855.  In  1856,  it  was  increased  to  $81,250,  now, 
if  Mr.  Boker  felt,  what  our  learned  friends  have  argued, 
that  the  stockholders  got  dividends  enough,  that  may  have 
been  the  reason  for  withholding  more,  and  may  be  the  ex¬ 
planation  of  it.  But  I  care  not  what  the  explanation  is  • 
the  credits  are  not  here,  and  Mr.  Boker’s  estate  has  the 
money  yet,  unless  it  can  be  shown  that  it  was  applied  to> 
or  for  the  bank  in  some  way  or  other.  As  to  the  subject 
of  losses  said  to  have  been  paid  by  Mr.  Boker,  out  of  the 
profits  he  handled,  I  would  remark,  and  you  will,  upon 
looking  into  the  evidence,  discover  whether  I  am  right  or 
wrong,  that,  it  having  been  found  necessary  to  account  for 
the  large  profits  derived  from  the  use  of  eight  or  nine 
millions  of  dollars  charged  to  the  cash  drawer  on  F.  S.  9 
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and  10,  it  seems  to  me  that  those  losses  have  been  imported 
into  the  accounting  for  that  class  of  profits.  I  think  you 
will  find  that  the  losses  evidenced,  as  it  is  said  b}r  the  other- 
side,  by  the  papers  produced  from  the  bank,  and  presented 
by  Mr.  Burke,  were  applicable,  and  were  found  to  be  very 
necessary  to  be  applicable,  to  reduce  the  large  amount  of 
profits  derived  from  the  B.  S.  9  and  10  transactions.  I 
beg  to  make  some  other  observations  before  I  close  this 
subject.  Looking  at  Mr.  Burke’s  table  in  page  416,  you 
observe  two  items,  “November  11,1850,  $3,000,”  and  “May 
7,  1851,  cash  from  interest,  $2,300,”  which  also  appear  in 
my  table.  They  would  not,  if  admitted,  make  any  sensible 
impression  on  the  great  results  I  have  shown,  but  it  is  im¬ 
portant  to  explain  why  I  object  to  them.  You  do  not  find 
in  Mr.  Burke’s  table,  opposite  the  “  $3,000  ”  any  explana¬ 
tion  of  that  entry,  and  I  have  to  turn  to  the  entry  itself,  in 
order  to  show  what  it  is.  The  first  item,  November  11, 
1850,  is  “cash  from  interest  account,  $3,000,”  and  on  May 
7,  1851,  the  entry  is  “  cash  from  interest.”  They  are  both 
credits  to  assets  account,  and  I  wish  to  call  your  attention 
to  them,  because  I  think  Mr.  Burke  has  erroneously  intro¬ 
duced  them  into  his  table.  You  observe,  by  reference  to 
the  table  presented  by  Mr.  Burke,  at  page  473,  that  it  was 
the  policy  of  the  bank  to  increase  the  assets  from  time  to 
time,  by  transferring  credits  to  it,  derived  from  ordinary 
discounts.  You  will  find  cash  credited  to  assets  from  dis¬ 
count  and  interest,  amounting  to  $78,268.98,  during  the 
period  between  1846  and  1857. 

These  large  amounts,  $3,000  and  $2,300,  have  no  relation 
to,  nor  connection  with  the  testimony  on  this  cause,  which 
describes  the  manner  in  which  Mr.  Boker  received  this 
money,  and  the  amounts  which  he  received,  but  they  do 
partake  of  the  character  of  other  credits  to  assets  account 
from  time  to  time.  Besides  the  words  are  different,  the 
other  entries  are  “  cash ;”  these  entries  are  “  cash  from 
interest  account.”  They  are,  therefore,  entries  different 
from  the  ordinary  entries  of  cash,  referring  to  something 
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else,  and  not  only  partake  of  the  nature,  but  come  within 
the  words  of'  description,  of  those  supplies  to  the  assets 
account,  which  it  was  the  policy  of  the  Board,  to  the  ex¬ 
tent  of  nearly  $80,000,  to  add  to  assets  to  help  up  the 
capital.  I  have  not,  in  this  discussion,  any  more  than  the 
learned  counsel  in  their  discussion  of  this  branch  of  the 
cause,  referred  to  the  testimony  of  Parsells,  Cook,  and 
Bell,  as  to  the  credits  they  pointed  out,  for  the  simple 
reason,  which  I  presume  actuated  the  learned  counsel  as 
well  as  myself,  that  the  credits  which  I  have  been  discuss- 
ing,  and  have  admitted,  are  more  numerous,  and  to  a  much 
larger  amount,  than  all  put  together  of  these  referred  to  by 
them,  as  applicable  to  this  subject.  It  is  very  certain  that 
Mr.  Parsells  mistook  the  book  he  spoke  of,  as  containing 
entries  of  sums  expended  out  of  the  box,  because  the  sums 
he  mentioned  are  found  in  the  expense  book.  One  of  the 
witnesses  has  said  that  he  had  an  extra  salary  of  $25  per 
month,  which  Mr.  Boker  paid  out  of  the  little  box,  because 
he  did  not  want  the  other  clerks  to  lcnorv  about  it.  Even 
that,  sir,  may  be  in  .the  expense  book.  You  observe  that 
the  charges  are  minute,  some  of  them  including  descriptive 
items  from  twenty-five  cents  up.  But  at  the  end  of  every 
month  you  find  the  item  of  “  petty  expenses,”  sometimes 
amounting  to  $50  or  $60,  and  always  more  than  $25. 

Before  I  conclude  this  subject  allow  me  to  ask  your  at¬ 
tention,  specially,  to  the  incessant  activity  of  this  demand 
loan  account.  Looking  at  the  daily  schedule  of  these  loans, 
presented  by  Mr.  Lehman,  taken  from  the  cash  settlement 
books,  from  pages  145  to  159,  taking  up  any  one  page,  I 
care  not  which,  for  each  one  is  like  unto  the  rest,  you  will 
see  how  restless  was  this  account,  that  it  was  not  allowed 
to  stand  at  any  particular  sum  for  any  two  days  together. 
To  illustrate,  I  will  begin  at  a  page  where  it  is  free  of  all 
disturbances.  I  begin  with  October  18,  1855,  and  we  set- 
on  that  day  the  amount  is  $1,088,095.05;  the  next  day  it 
is  increased  $49,000  ;  the  next  day  it  is  decreased  $62,000  ; 
the  next  day  it  is  decreased  $64,000  ;  the  next  day  $2,000  ; 
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the  next  day  it  is  increased  $150,000  ;  tlie  next  day  it  went 
down  $220,000  ;  the  next  day  it  went  down  $128,000  ;  the 
next  day  it  went  down  $106,000 ;  the  next  day  it  went  up 
$112,000;  the  next  day  it  went  down  $142,000;  the  next 
day  it  went  down  $158,000  ;  on  the  next  day  it  went 
up  $82,000  ;  the  next  day  down  $4,000  ;  the  next  it  went 
up  $30,000 ;  the  next  day  it  went  up  $80,000 ;  the  next 
day  it  went  up  $16,000 ;  the  next  $13,000 ;  the  next 
$222,000 ;  and  so  on,  showing  that  moneys  were  con¬ 
stantly  going  in  and  going  out ;  and  that  interest  was 
daily  going  in,  in  large  amounts,  for  these  figures  rep¬ 
resent  sums  of  money  which  are  gigantic.  These  profits 
were  incessantly  flowing  into  that  box.  It  is  no  won¬ 
der,  as  Mr.  White  says,  that  Mr.  Boker  took  no  sum¬ 
mer  recreation ;  he  could  not  leave  the  bank  for  a  day.  It 
was  only  a  fortnight  after  his  death  that  the  discovery  of 
collateral  note  account  took  place,  on  the  application  of 
Marshall  &  Mann  to  renew  their  note.  In  concluding  this 
subject  I  submit  the  following  points  for  your  considera- 
ion : 

First,  That  a  box  was  kept  in  the  first  teller’s  drawer 
for  the  reception  of  bank  profits,  as  related  by  the  wit¬ 
nesses. 

Second,  That  no  one  but  Mr.  Boker  took  the  money  so 
deposited  in  the  box. 

Third,  That  this  practice  commenced  soon  after  he  be¬ 
came  president  of  the  bank,  and  continued  without  inter¬ 
ruption  until  the  time  of  his  death. 

Fourth,  That  the  moneys  which  flowed  into  the  box  from 
the  various  sources  referred  to  in  the  testimony,  were  suf¬ 
fered  to  accumulate  until  they  reached  the  sum  of  $500, 
when  Mr.  Boker  changed  it  into  a  note  of  that  sum,  and 
took  the  note. 

Fifth,  That  large  payments  of  interest  did  not  go  into 
the  box,  but  were  paid  to  him  in  the  shape  of  checks. 

Sixth,  That  Mr.  Boker  kept  no  record  of  these  receipts 
by  him  of  bank  profits,  that  have  been  found  by  the  bank 
or  his  administrators. 
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Seventh,  That  the  omission  of  duty  on  the  part  of  Mr. 
Boker  to  keep,  and  from  time  to  time  to  report,  and  to  ac¬ 
count  for,  and  to  credit  the  money  on  the  hooks  of  the 
hank,  subject  him  to  the  largest  amount  which,  in  any  view 
of  the  evidence,  can  be  averaged  or  estimated. 

Eighth,  That  the  sums  entered  as  sundries  in  the  cash 
settlement  hooks,  within  the  period  covered  by  these  books, 
are  to  be  taken  as  the  amount  of  demand  loans  made  by 
Mr.  Boker,  (deducting  the  debits  which  appear  on  F.  S.,  9 
and  10,  and  his  private  pass  book,  and  the  uncurrent 
money  and  expense  books,)  unless  such  sums  entered  as 
sundries,  are  shown  by  the  evidence  to  be  subject  to  de¬ 
duction ;  and  that  the  only  deduction  founded  on  the  evi¬ 
dence,  is  the  State  loan  sums  prior  to  May  12,  1853. 

I  apprehend  you  will  affirm  these  propositions  of  fact 
and  of  law.  I  have  in  the  consideration  of  this  subject, 
which  I  have  now  closed,  designedly  omitted  a  remark 
which  would  have  been  proper  in  the  first  branch  of  it, 
and  I  did  so  for  the  purpose  of  drawing  it  out  from  the 
mass  of  testimony,  and  holding  it  up  conspicuously  to 
your  view.  You  remember  that  the  16th  claim  is  com¬ 
posed  of  claims  for  moneys  received  by  Mr.  Boker  from 
the  cash  drawer,  not  only  for  interest  on  demand  loans,  but 
also  on  the  discount  of  commercial  paper,  of  which  no 
record  was  kept ;  no  record  having  been  kept  of  such 
discounts  until  November,  1851.  That  paper  must  have 
been,  and  was,  collected  in  the  Girard  Bank.  It  could  not 
have  been  collected  in  any  other  bank  ;  therefore  a  refer¬ 
ence  to  the  collection  note  books,  would  ascertain  in  what 
name,  and  in  what  form  that  paper  wras  collected.  Those 
books  show  all  notes  collected,  Avhether  deposited  or  dis¬ 
counted.  My  first  supposition  was,  that  there  was  some 
other  such  anonymous  customer  of  the  bank  as  B.  B.  2. 
How  were  these  notes  collected  ?  Because  we  affirm  that 
he  did  discount  paper  as  Mr.  Lehman  testifies.  They  ■ were 
collected  in  the  name  of  the  first  teller ;  and  exclusively  con¬ 
fined  to  the  cash  drawer! 
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You  will  recollect  that  you  had  in  your  hand,  from  time 
to  time,  many  of  the  notes  collected  on  B.  B.  2,  and  that 
they  were  endorsed  “B.  Ft.  2;”  so  as  to  indicate  the  ac¬ 
count  to  he  credited  when  the  note  was  paid.  Among  the 
notes  in  evidence  I  find  a  note  dated  August,  1850.  The 
date  is  important,  being  prior  to  the  opening  of  F.  S.  9 ; 
August  21,  1850,  a  note  to  the  order  of  the  cashier  of  the 
Girard  Bank,  for  $130.77,  payable  first  of  March,  1851 ; 
the  endorsement  is  “first  teller .”  There  is  another  note 
dated  July,  1851,  &c.,  &c. 

Why  did  not  Mr.  Burke  look  up  those  transactions? 
Tf  Mr.  Lehman  had  testified,  as  Mr.  Montgomery  has 
said,  rashly,  he  could  have  been  corrected.  I  investigated 
the  subject,  and  furnished  my  learned  friend,  Mr.  Mont¬ 
gomery,  with  a  schedule  of  such  notes  as  these,  collected 
from  1846  to  1851.  I  am  not  at  liberty  to  state  the  amount. 
This  also  explains  and  corroborates  the  testimony  of  Mr. 
Hoeflich,  who  saw,  at  various  times,  from  eight  hundred 
thousand  to  one  million  of  dollars,  charged  to  Mr.  Boker, 
in  the  drawer,  the  evidences  of  money  out  of  the  drawer, 
with  which  Mr.  Boker 's  name  was  connected ;  only  $63,000 
of  it  was  his  own,  the  rest  represented  such  paper  as  this. 


Eighteenth  Claim. 

I  proceed  now  to  the  consideration  of  the  eighteenth 
claim,  which  is  as  follows  : 

“  To  claim  for  stock  of  Geo.  W.  Rickards,  deposited  by  kirn,  with  tke 
Girard  Bank  as  collateral,  and  transferred  by  Mr.  Boker  to  kimself, 
$2,841.1  f)  witli  interest  from  April  2,  1861,  date  of  tke  verdict  in  tke 
case  of  tke  Girard  Bank  vs.  Rickards.” 

The  history  of  that  transaction  is  very  simple  and  very 
brief.  It  seems  that  Mr.  Richards  deposited  with  the  Girard 
Bank,  as  collateral  for  a  loan  of  money  upon  the  promis¬ 
sory  notes  of  himself  and  his  firm,  among  other  collaterals, 
250  shares  of  Girard  Bank  stock,*  in  his  own  name,  with 
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powers  of  attorney  attached.  In  July,  1857,  Mr.  Boker 
transferred  200  shares  of  that  stock  to  himself.  This  was 
discovered  after  his  death.  Mr.  Richards  refused  to  pay  the 
amount  of  his  indebtedness  to  the  bank,  unless  the  value  of 
the  stock  was  deducted.  The  cause  was  tried  in  the  District 
Court,  with  notice  to  the  administrators,  and  it  resulted  in 
a  verdict  which  reduced  the  debt  due  to  the  Girard  Bank, 
by  a  sum  equal  to  the  value  of  the  stock,  with  interest 
from  the  date  of  transfer  to  the  date  of  the  verdict.  The  trans¬ 
action  is  briefly  stated  by  Mr.  Richards,  vol.  1,  page  391. 
Mr.  Richards  being  shown  a  note  held  by  the  Girard  Bank, 
dated  May  5,  1859,  at  sixtjr  days,  for  $12,570.50,  made  by 
himself,  to  the  order  of  his  firm,  and  by  them  endorsed,  is 
asked : 

Q.  “Did  that  note  represent  the  balance  of  a  loan  made  to  you  by 
the  Girard  Bank,  or  by  Mr.  Boker  for  the  bank  ?” 

A.  “  It  represented  a  series  of  notes  that  had  fallen  due  during  the 
year  1858,  and  which  were  given  in  part  for  a  loan  obtained  from  the 
bank.” 

Q.  “  At  the  time  the  oi-iginal  loan  was  made  did  you  deposit  any, 
and  if  so  what  collaterals  to  secure  the  payment  of  the  loan  ?” 

A.  “  I  deposited,  first  a  mortgage  on  property  in  West  Philadelphia ; 
I  think  the  mortgage  was  for  $4,000,  and  it  was  made  in  favor  of  Mr. 
Boker,  the  President  of  the  Bank,  but  not  as  President;  also  five  or 
six  bonds  drawn  by  a  person  of  the  name  of  Ellwood  Matlack,  for 
$8,000  each ;  also  certificates  for  250  shares  of  Girard  Bank  stock ; 
and  subsequently  one  of  those  $8,000  bonds  was  withdrawn  and  eleven 
bonds  of  Camden  and  Atlantic  Railroad  substituted,  together  with 
three  notes  of  hand,  one  drawn  by  Rev.  Dr.  Durbin,  for  about  $360, 
one  drawn  byWm.  C.  Mulligan,  for  $500,  and  one  by  Mr.  Samuel 
Richards,  for  $500  ;  I  think  there  was  also  certificates  for  ten  or 
twenty  shares  of  preferred  Camden  and  Atlantic  stock  in  addition  to 
that  mentioned  above.” 

Q.  “With  whom  were  these  collaterals  deposited?” 

A.  “  With  the  President  of  the  Bank,  Mr.  Boker.  I  think  the  loan 
was  effected  in  November,  1856.” 

Q.  “  Did  you  at  any  time  call  to  examine  your  collaterals,  and  if  so, 
when,  and  what  did  you  see,  and  whom  did  you  call  upon  ?” 

A.  I  did  call  to  see  them,  perhaps  twice,  before  Mr.  Boker’s  death ; 
on  one  occasion,  Mr.  Boker  showed  them  to  me  himself,  and  handed 
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me  the  bundle ;  on  the  other  occasion  the  cashier  handed  me  the  bundle 
It  was  before  July,  1857,  I  called  on  the  President.  It  was  when  the 
exchanges  were  made  about  the  Camden  and  Atlantic  bonds.” 

Q.  “Was  the  Girard  Bank  stock  the  whole  250  shares  in  the  bundle 
then  ?” 

A.  “Yes,  sir.” 

Q.  “Did  you  call  upon  any  one  in  regard  to  these  collaterals  after 
Mr.  Boker’s  death,  and  if  so,  what  passed?” 

A.  “The  first  thing  that  took  place  after  Mr.  Boker’s  death,  the 
cashier  asked  me  what  securities  I  had  in  the  bank.  I  told  him ;  he 
replied,  I  will  go  and  get  your  bundle  and  we  will  look  at  them.  He 
brought  the  bundle  and  the  200  shares  of  stock  were  not  there.  I 
should  think  this  was  a  fortnight  or  three  tveeks  after  Mr.  Boker’s 
death.” 

Then  he  states  he  gave  an  order  to  Mr.  Eastwiclc  which 
is  copied  on  page  292. 

“  Witness  being  shown  certificate  for  50  shares  of  Girard  Bank  stock, 
No.  16.505,  says,  this  is  part  of  the  250  shares  pledged  as  above. 

“When  the  bundle  was  produced  and  opened  by  Mr.  Schaffer,  I  told 
him  there  were  200  shares  not  there,  which  were  missing.” 

By  Mr.  Wharton. — We  have  made  no  difficulty  about 
this  claim. 

Mr.  Hirst. — I  want  to  show  how  plain  the  facts  were  on 
the  face  of  the  stock,  and  on  the  transfers.  It  appears  on 
that  page,  and  the  following  pages  up  to  page  896,  that  the 
stock  stood  in  the  name  of  Geo.  AY.  Richards ;  that  it  was 
transferred  on  the  31st  of  July,  from  that  name  to  Mr. 
Boker’s  name,  that  it  was  transferred,  as  Mr.  Beeves  testifies 
by  order  of  Mr.  Boker,  that  this  was  part  of  the  stock  which 
Mr.  Boker  pledged  to  the  bank  to  secure  the  note  of 
$24,000.  Inasmuch  as  the  learned  counsel  have  interrupted 
me  to  say  that  there  is  no  defence  to  this  claim,  I  will  go 
no  further  in  the  explanation  of  it.  I  wanted  to  show  from 
the  facts,  that  there  could  be  no  mistake  on  the  part  of  Mr. 
Boker.  AVken  he  did  this  act,  the  stock  was  known  by 
him  to  be  Mr.  Richards,  and  he  knew  that  it  was  pledged 
Avith  the  bank  as  collateral  to  the  loan,  and  this  is  one  of 
the  transactions  showing  clearly,  that  Mr.  Boker  appro- 
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priated  to  his  use  property  belonging  to  the  bank.  Of  the 
same  character  is  the  deposit  of  Gen.  Bickel ;  of  the  same 
character  are  the  overdrafts,  and  these  three  taken  together, 
if  nothing  existed  beyond  them,  or  without  them,  would 
strip  Mr.  Boker  of  the  ordinary  presumption  of  law,  that 
an  officer  performs  his  duty  rightly  and  properly. 

These,  if  there  were  nothing  else  in  the  cause,  would  de¬ 
prive  Mr.  Boker  of  that  presumption ;  and  preclude  the 
learned  counsel  from  the  argument  that  Mr.  Boker  was  not 
capable  of  committing  other  wrongs  laid  to  his  charge  in 
the  evidence.  There  will  be  others  which  will  go  further 
to  strip  him  of  that  presumption,  because  the  presumption 
is  subject  to  be  reversed  by  the  facts,  as  it  has  been  in  this 
case. 


Nineteenth  Claim. 

I  now  pass  to  the  nineteenth  claim.  This  is  the  last  of 
those  nine  claims  which  I  stated  would  arise  from  the  evi¬ 
dence  if  the  transactions  in  F.  S.  9  and  10,  and  B.  B.  2  had 
never  existed. 

“To  sums  of  bonus  received  from  Tliurlo,  Hughes  &  Co.,  at  the  rate 
of  $5,000  a  year,  (including  $600  in  H51,)  for  the  years  1852,1853, 
1854, 1855,  and  1856,  $25,600.  Second,  profits  of  the  business  of  S.  P. 
Wiltbank,  for  the  years  1853,  1854,  1S55,  1856,  and  1857,  averaging 
$1,850  a  year,  $9,250.  Third,  which  is  omitted  in  the  bill  of  particulars, 
though  discussed  in  my  opening  argument,  extra  interest  received  by 
Mr.  Boker,  from  Godfrey  &  Co.,  on  money  of  the  bank  which  he  placed 
as  capital  in  that  firm  in  his  son’s  name,  amounting  to  $1,234.10.” 

First. — The  bonus  paid  by  Messrs.  Thurlo,  Hughes  &  Co. 
It  is  not  denied  that,  if  Mr.  Boker  received  this  money,  it 
belonged  to  the  bank.  It  was  profit  derived  from  the  use 
of  the  funds  of  the  bank,  and  he  cannot  retain  it.  The 
learned  counsel  have  struggled  hard,  considering  that  the 
evidence  on  this  subject  was  concurrent  and  unanimous, 
verbal  and  written,  without  a  spark  of  testimony  produced 
by  the  other  side  to  controvert  or  modify  it ;  they  have 
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struggled  hard  to  show  you  that  this  claim  does  not  exist 
iu  point  of  fact. 

At  the  time  the  Bill  of  Particulars  was  made  out,  which, 
was  simply  a  compliance  with  a  promise  I  made,  during 
my  opening  argument,  that  I  would  furnish  a  statement  of 
the  claims  of  the  bank ;  we  then  had  not  the  testimony 
which  was  subsequently  produced ;  we  had  not  the  books 
of  Thurlow,  Hughes  &  Co.;  we  had  not  the  testimony  of 
Mr.  Shouse;  we  had  not  the  testimony  of  Mr.  Riley,  and 
Ave  had  not  the  entire  testimony  of  Mr.  Hughes.  In 
discussing  this  case,  my  learned  friend,  Mr.  Montgomery, 
placed  great  stress  upon  a  very  natural  answer,  as  I 
thought,  to  a  very  ambiguous  and  confused  question  put 
to  Mr.  Hughes,  which  upon  his  re-examination  was  entirely 
explained,  and  it  became  necessary  for  my  learned  friend, 
Mr.  Wharton,  in  concluding,  to  take  the  ground  which 
he  did,  that  Mr.  Hughes  alone,  supported  this  claim,  and 
that  his  testimony  Aims  “inherently  incredible.”  Mow, 
upon  the  subject  of  this  claim,  sir,  we  have  not  only  the 
testimony  of  Mr.  Hughes,  but  Ave  have  the  entries  in  the 
books  of  that  firm  in  evidence.  We  have  some  of  the 
books  themselves;  and  as  to  those,  Avhich  have  been 
destroyed,  we  have  secondary  evidence  of  their  contents. 
We  have  also  the  testimony  of  Mr.  Shouse,  the  confidential 
bookkeeper  and  cashier  of  the  firm  at  the  time  the  loan 
originated.  We  have  also  the  testimony  of  Mr.  Riley,  who 
succeeded  Mr.  Shouse  in  that  capacity,  and  whose  con¬ 
nection  with  the  cash  concerns  of  the  firm  Avere  so  intimate 
that  he  drew  all  the  checks  and  sisrned  them.  We  have, 
in  addition,  a  letter  written  by  ThurloAV,  Hughes  &  Co.  to 
Mr.  Boker,  produced  before  you  from  the  possession  of 
the  administrators,  in  which  this  subject  of  the  bonus  Avas 
expressly  mentioned  as  a  regular  bonus  then  in  existence, 
and  a ve  have,  also,  written  proofs  of  the  payment  of  that 
sum  of  bonus  every  year,  from  1852  to  1856  inclusive. 
All  this  I  will  show  you.  On  the  other  side,  we  have  nothing 
but  the  assertion  that  Mr.  Hughes’  testimony  is  incredible. 
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My  learned  friend,  Mr.  Wharton,  said  of  his  testimony,  that 
it  was  “inherently  incredible,”  that  for  a  loan  of  $20,000, 
Messrs.  Thurlow,  Hughes  &  Co.  would  pay  at  the  rate  of 
$5,000  a  year,  in  addition  to  the  legal  interest  on  that  sum. 
I  think  you  will  find  when  you  come  to  compare  the  two 
cases  of  Mr.  Wiltbank  and  Thurlow,  Hughes  &  Co.,  that 
the  disproportion,  in  point  of  compensation  and  amount,  is 
not  so  very  great  between  the  two  cases.  But  rny  learned 
friend,  in  the  innocence  of  his  heart,  did  not  observe  the 
collateral  advantages  for  which  this  price  was  paid.  Let 
me  show  you  before  I  discuss  the  testimony.  At  page  880, 
Yol.  2,  Mr.  Burke  has  given  us  a  statement  of  current  dis- 
counts  on  certain  days  which  he  named.  I  find  that  on  the 
first  of  October,  1852,  Thurlow,  Hughes  &  Co.  had  received 
discounts  to  the  amount,  then  running,  of  $137,581.95.  I 
find  on  reference  to  the  B.  R.  2  account,  that  Messrs. 
Thurlow,  Hughes  &  Co.,  as  apparent  on  F.  S.,  9  and  10, 
received  discounts  from  Mr.  Boker,  to  the  amount  of 
$365,900.01.  Whether  the  Board  of  Directors  knew  this 
or  not,  whether  the  Board  or  any  one  of  them,  including 
Mr.  John  R.  White,  who  tells  us  he  was  as  attentive  to  his 
duties  as  any  one  of  them,  did,  or  did  not,  know  it,  you 
may  infer  from  the  following  testimony  delivered  to  you 
by  Mr.  AYhite,  at  page  76,  Yol.  2: 

Q.  “  Did  the  firm  of  Thurlow,  Hughes  &  Co.  obtain  discounts  from 
the  Board,  if  so  to  what  amount,  and  what  was  the  extent  of  their  fine 
of  credit?” 

A.  “  They  had  considerable  discounts  on  their  business  paper,  before 
the  Board.  I  cannot  say  for  what  amount,  but  from  recollection  might 
say  they  had  from  $30,000  to  $40,000  generally  running.  I  refer  to 
discounts  on  the  regular  book.” 

Mr.  AYhite  in  a  subsequent  part  of  his  testimony,  said, 
that  the  Board  regarded  $30,000  as  a  liberal  loan  to  the 
most  favored  of  their  customers.  My  object,  now,  is  to 
show  you  how  much  Messrs.  Thurlow,  Hughes  &  Co.  got 
from  the  private  discounts  apparent  on  F.  S.,  9  and  10 : 
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In  the  year  1851,  the  amount  was .  $4,949  59 

“  “  “  1852,  “  “  “  .  95,636  35 

“  “  "  1853,  “  “  “  .  95,610  61 

“  “  “  1854,  “  “  “  .. .  94,485  54 

“  "  “  1855,  “  "  "  .  48,528  45 

“  “  “  1856,  “  “  “  .  26,689  47 


Making  altogether . $365,900  01 


Each  one  of  these  discounts  was  an  assistance  on  the  day 
and  to  the  amount  it  was  rendered.  In  the  commercial 
world  we  know  these  assistances  are  the  life  of  business,  and 
in  this  cause  we  know,  that  every  one  of  these  assistances 
contributed  towards  the  ability  of  the  firm,  to  pay  Mr. 
Boker,  this  annual  crumb  of  $5,000.  I  have  now  shown 
you  how  far  the  influence  of  the  President  of  the  Bank 
may  be  supposed,  in  point  of  law  and  fact,  to  have  gone, 
in  reference  to  discounts.  You  will  remember  that  the 
total  of  discounts  on  the  discount  book,  would  not  appear 
on  the  discount  book  daily  sent  up.  You  must  refer  to 
the  credit  book  for  that.  The  credit  book  presents  at  a 
glance  the  entire  amount  of  discounts  to  customers ;  that 
book  was  not  regularly  sent  up  to  the  Board,  and  as  Mr. 
White  says,  was  seen  only  when  a  request  was  made  by  any 
Director  to  inspect  it.  Mr.  White  could  not  have  inspected 
it,  because,  he  says,  about  $30,000  was  the  highest  amount 
given  to  the  most  favored  customers.  I  have  now  shown 
you  what  that  firm  received  from  regular  discounts  ;  second, 
I  have  shown  you  how  muck  that  firm  received  from  the 
private  discounting  from  the  cash  drawer;  but  third,  they 
received  from  the  cash  drawer  large  assistances  in  the  shape 
of  demand  loans.  AVhat  vrere  these  demand  loans  ?  At 
the  only  time  that  we  can  ascertain  them  precisely,  and  at 
a  time  we  know  them  exactly,  to  wit,  April,  1856,  when 
Mr.  Boker,  to  use  the  familiar  financial  term,  “shut  down” 
upon  them,  it  appears  that  over  $105,000  was  out  of  the 
cash  drawer,  in  the  hands  of  the  firm,  in  the  shape  of  de- 
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mand  loans  made  to  them  by  Mr.  Boker,  without  adequate 
security. 

The  table  presented  by  Mr.  Burke  at  page  198,  shows 
that  part  of  the  amount  which  I  have  just  specified  was  the 
origin  of  the  acquisition  of  the  Crescentville  estate. 

The  demand  loans  just  mentioned,  will  appear  at  page 
178  and  198,  Yol.  2,  and  on  F.  S.  10,  under  dates  April 
8th,  10th  and  15th,  1856 : 


April  8th,  Beading  C.  H.  T .  $40,161  18 

“  10th,  Beading  T.  H.  &  Co .  88,369  18 

“  “  Tliurlo,  Hughes  &  Co .  6,383  27 

“  15th,  T.  H.  &  Co .  8,000  00 

“  "  T.  H.  &  Co .  12,356  20 


$105,219  83 

The  first  two  sums,  though  entered  by  Mr.  Boker,  as 
“Beading,”  are  admitted  to  refer  to  this  subject,  Yol.  2, 

198. 

I  have  shown  you  the  collateral  advantages  received  by 
Thurlo,  Hughes  &  Co.,  by  means  of  the  annual  bonus  or 
stipend  which  they  paid  to  Mr.  Boker.  I  am  showing 
these  collateral  advantages  for  the  purpose  of  relieving  the 
oppressed  mind  of  my  learned  friend,  Mr.  Wharton,  from 
the  impression  he  has  formed  that  Mr.  Hughes  made  a  bad 
bargain  with  Mr.  Boker ;  I  am  showing  that  that  bargain 
drew  after  it  and  with  it  consequences,  which  fully  com¬ 
pensated  Thurlo,  Hughes  &  Co.  for  the  price  they  paid. 
I  have  shown  you  that  the  amount  of  discounts  on  the 
discount  book  in  October,  ’52,  was  over  $180,000.  I  have 
shown  you  the  private  discounts  of  Mr.  Boker  recorded  on 
the  books  F.  S.  9  and  10,  and  the  demand  loans  in  the 
drawer. 

I  will  now  refer  to  a  paper,  the  date  of  which  I  cannot 
precisely  give,  but,  according  to  the  evidence,  it  must  have 
been  either  in  1855  or  1854.  At  p.  284,  vol.  i.,  is  a  memo- 
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randum  in  the  handwriting  of  Mr.  Hughes,  produced  by 
the  other  side. 

Q.  “Witness  being  banded  exhibit  marked  F.  S.,  No.  42,  is  asked  in 
whose  handwriting  the  paper  is  ?” 

A.  “  It  is  in  my  handwriting.  It  is  as  follows : 

Whole  debt,  $132,360  00 

Paper  that  will  be  paid,  40,750  00 

Leaving,  $91,610  00” 

showing  that  between  the  debt  due  at  the  date  given  to  us 

by  Mr.  Burke,  to  which  I  have  already  referred,  October, 
1852,  $137,586  95,  for  notes  discounted  for  Thurlo,  Hughes 
&  Co.,  and  the  amount  stated  by  Mr.  Hughes  in  this  state¬ 
ment,  $132,360,  there  was  no  material  diminution  of  the 
debt.  Here  is  the  paper  itself, 

“Whole  debt  $132,360,  paper  that  will  be  paid  $40,750,  leaving 
$91,610.” 

Mr.  Boker  was  then  informed  that  $91,610  would  not  be 
paid ;  and  it  was  in  reference  to  this  paper  that  I  made  the 
remark  on  a  former  occasion,  which  I  now  repeat ;  that  Mr. 
Boker  must  then  have  been  sensible  of  the  fatal  conse¬ 
quences  of  his  arrangement  with  Thurlo,  Hughes  &  Co. 
This  is  another  proof  of  the  collateral  advantages  arising 
from  the  relation  which  the  payment  of  that  annual  sum 
established  between  Mr.  Boker  and  the  firm  of  Thurlo, 
Hughes  &  Co.;  one  consequence  of  which  was,  that  the 
bank  suffered,  first,  the  risk,  and  afterwards  the  loss.  But 
this  was  not  all.  The  demand  loans  to  the  firm,  made 
under  color  of  the  authority  given  to  Mr.  Boker,  on  refer¬ 
ence  thereto,  in  April,  ’56,  amounted  to  $105,000,  and  this 
was  another  of  the  collateral  advantages  derived  by  the 
firm  from  the  arrangement  with  Mr.  Boker. 

To  these  sums  must  be  added,  as  I  have  shown,  the  sum 
of  $12,356.20.  I  turn  to  the  original  entry  on  F.  S.  10, 
where  you  find  “Beading  C.  H.  T.  $40,161.18.”  How  Mr. 
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Fisher  had  nothing  to  do  with  this  transaction,  nothing  in 
the  world  to  do  with  it,  hut  Mr.  Lehman  was  not  permitted 
to  know  that  it  was  a  transaction  peculiarly  of  Thurlo, 
Hughes  &  Co.,  and  it  is  further  remarkable  with  reference 
to  this  entry  of  “  Reading  C.  H.  F.,”  that  “  Reading”  had 
nothing  to  do  with  this  transaction.  On  the  contrary,  the 
entry  represented  that  amount  of  checks  carried  in  the 
drawer  as  demand  loans.  The  bank  account  of  Thurlo, 
Hughes  &  Co.,  of  that  day  is  credited  with  $161.18,  but  not 
with  the  $40,161.18,  so  that  checks  to  the  amount  of  $40,000 
were  handed  over  without  going  through  the  ledger 
account  of  the  firm.  The  next  item  given  by  Mr.  Burke, 
and  correctly  given,  is  “Reading,  T.  IT.  &  Co.,  $38,369.18.” 
That  also  is  called  Reading,  as  if  Reading  had  anything  to 
do  with  it.  It  appears  as  a  credit  in  their  accouut.  The 
next  item  is,  “Thurlo,  H.  &  Co.,  $6,333.27.”  That  sum 
is  credited  to  their  account.  The  next  is  “  $8,000,”  entered 
in  F.  S.  10,  “T.  H.  &  Co.,  mortgage;”  on  F.  S.  16,  the  entry 
on  the  margin  is  “  Hamilton  Street.”  That  is  uot  credited 
at  all  in  their  account ;  the  money  disappeared,  but  where 
it  went  to,  we  know  not.  There  still  remained  a  balance 
of  $12,326.20.  That  was  charged  to  the  drawer.  Here  is 
the  entry  on  F.  S.  10  (pointing  it  out),  “  T.  11.  &  Co.  $12,- 
356.20.”  These  sums  represent  the  demand  loans  in  the 
drawer  which,  as  I  have  just  shown  to  you,  and  proved 
to  you,  amounted  to  the  sum  of  $105,219.83,  which  at 
dates  and  within  one  week  were  charged  to  the  cash 
drawer,  cancelling  at  these  times,  and  in  the  mode  I 
have  described,  that  much  of  demand  loans  made  to  the 
firm  by  Mr.  Boker,  without  the  knowledge  of  the  board, 
being  within  the  description,  as  it  is  said,  of  call  loans 
which  he  had  authority  to  make.  Mr.  Burke  makes  a 
mistake  when  he  says  that  the  bank  held  their  checks 
secured  by  a  deposit  of  bills  receivable  as  collateral.  He, 
Mr.  Hughes,  says  no  such  thing.  I  will  read  his  testimony 
which  is  to  be  found  in  Yol.  1,  p.  295,  and  I  ask  your 
especial  attention  to  the  language  of  Mr.  Hughes,  because 


116 


his  testimony  corrects  Mr.  Burke,  who  refers  to  him  as  his 
authority  for  saying  that  these  checks  were  secured  by 
collaterals.  He  says : 

“  On  one  occasion  all  the  checks  in  the  bank  were  charged  to  our 
account,  and  the  notes  or  collaterals  which  were  behind  the  Lancaster 
Bank  checks  were  all  discounted  at  the  same  time  and  put  to  our  credit, 
but  there  was  not  enough  to  cover  these  checks  for  which  no  collaterals 
were  given.  Mr.  Boker  said  we  must  give  him  paper  for  these  checks 
to  be  discounted,  to  make  them  up  on  the  books.  We  gave  him  notes 
to  make  them  up,  some  of  our  own,  and  some  drawn  by  other  parties. 
He  said  he  did  not  know  how  many  of  these  notes  were  good,  and  how 
many  were  not,  that  we  must  give  him  something  else,  then  we  gave  him 
the  Crescentviile  property  and  the  store  on  Fifth  street.” 

So  that,  by  reference  to  Mr.  Hughes’  testimony,  it  appears 
that  the  checks  were  not  secured  by  the  deposit  of  col¬ 
laterals,  and  that  when  the  checks  were  charged  up, 
collaterals  were  called  for.  These  loans  constituted  a 
very  large  and  important  compensating  advantage  to  that 
firm  for  the  annual  bonus  they  paid.  There  will  hereafter 
come  a  time  (it  is  not  necessary  now)  to  discuss  the  ques¬ 
tion  whether,  in  making  these  loans,  Mr.  Boker  exceeded 
his  authority,  or  whether  he  abused  his  authority,  or 
whether  the  exercise  of  that  authority  was  fraudulent, 
under  the  circumstances ;  that  question  will  pertain  to 
the  Crescentviile  property,  for  there  are  three  distinct 
reasons  to  charge  Mr.  Boker  with  the  Crescentviile  pro¬ 
perty,  either  of  which  will  be  sufficient,  and  all  of  which 
will  be  proved.  My  learned  friend  Mr.  Wharton  asserted 
that  Mr.  Hughes  who  proves  the  payment  of  the  bonus  in 
question,  made  a  statement  “inherently  incredible,”  when 
he  testified  that  his  firm  agreed  to  pay  $5,000  a  year,  for  a 
loan  of  $20,000,  in  addition  to  legal  interest.  My  learned 
friend  did  not  remind  himself  of  a  letter,  writen  to  Mr.  Boker 
by  Mr.  Hughes,  dated  April  20,  1854,  produced  by  himself, 
and  found  upon  the  notes,  at  p.  283  of  Yol.  1,  which  com¬ 
pletely  answers  the  doubt  he  expressed  on  this  subject, 
and  settles  the  question.  It  was  a  proposition  to  Mr. 
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Boker  to  increase  the  arrangement  then  existing  between 
himself  and  the  firm  of  Thurlo,  Hughes  &  Co.,  by  an 
additional  amount  of  $15,000,  and  to  make  it  permanent 
to  the  extent  of  five  years  ;  to  allow  the  firm— 


‘•A  regular  discount  line  of .  $80,000  00 

To  keep  the  note  you  have  of .  20,000  00 

To  discount  our  paper  to  meet  the  Jenk’s  case. . . .  15,000  00 


$115,000  00 

And  for  above  accommodation,  we  to  pay,  say  for 

5  years,  $2,000  per  annum  on  the  Hill  property,  10,000  00 

Regular  bonus  of  per  annum  $5,000 .  25,000  00 

Add  to  this  value  of  Jefferson  street  property, 
above  incumbrance,  $50,000,  but  to  make  it  be¬ 
yond  all  contingencies,  value  it  one-half,  say _  25,000  00 

$60,000  00 

This  amount  to  come  to  you  over  and  above  the  interest  on  what  we 
get.” 

Here,  in  writing,  Mr.  Hughes  proposes,  for  the  additional 
$15,000,  to  pay  $2,000  a  year,  and  to  make  a  present  of  the 
Jefferson  street  property,  valued  “  beyond  all  contingen¬ 
cies,”  at  $25,000  ;  this  shows  that  in  the  calculations  of 
bonus  he  does  not  include  interest,  because  he  says  “  this 
amount  is  to  come  unto  you  over  and  above  the  interest 
on  what  we  get.”  On  the  contrary,  he  proposes  to  pay  that 
in  addition.  Here  Mr.  Hughes,  in  terms  as  plain  as  the 
English  language  can  express  them,  offers  to  Mr.  Boker 
for  an  additional  loan  of  $15,000,  to  pay  $2,000  per  annum 
and  to  make  him  a  gift  of  a  property  worth  $25,000.  This 
is  a  more  brilliant  offer  than  the  one  which  Mr.  Wharton 
said  was  “  inherently  incredible,”  and  it  is  an  authentic,  and 
contemporaneous  written  proof  that  the  $5,000  bonus  in 
question,  was  a  regular  annual  bonus.  It  then  existed,  and 
had  been  paid  in  1852,  1853,  and  1854,  and  had  become,  as 
the  letter  expresses  it,  a  “regular  bonus  of  per  annum, 
$5,000.”  The  most  skeptical  of  skeptics  could  not  doubt, 
in  view  of  this  letter,  written  in  confidence  to  Mr.  Boker 
and  preserved  to  this  day,  and  produced  before  you  from 
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the  possession  of  his  administrators.  It  is  not  denied,  as  I 
have  said,  bj  the  other  side,  that  if  this  bonus  was  received 
by  Mr.  Boker,  it  inured  to  the  benefit  of  the  bank.  Mr. 
White,  on  page  76,  is  asked  : 

“  Were  you,  or  was  the  Board  aware  that  Mr.  Boker  was  receiving 
$5,000  from  the  firm  of  Thurlo,  Hughes  &  Co.,  for  his  accommoda¬ 
tions  to  them  ?” 

And  Mr.  White  replies  : 

“We  certainly  were  not  aware  of  it,  I,  or  any  one  else,  or  we  cer¬ 
tainly  should  have  turned  him  out.” 

It  was  therefore  a  transaction  which,  if  known  to  the 
Board,  would  have  resulted  in  the  dismissal  of  the  officer. 

Our  averments  are  these  : 

First.  That  Mr.  Boker  early  in  1852  offered  to  loan 
Thurlo,  Hughes  &  Go.,  $20,000,  under  agreement  to  pay  a 
bonus,  beyond  the  interest,  of  $5,000.00,  and  that  the  loan  fell 
due  on  the  1st  of  January,  1853,  and  was  then  and  annually 
afterwards  renewed  upon  the  same  terms,  on  or  about  Jan¬ 
uary  1,  1853,  January  1,  1854,  January  1,  1855,  and  Jan¬ 
uary  1,  1856.  The  renewals  will  appear  by  the  written 
proofs  in  this  cause. 

Second.  That  the  loan  was  made  at  least  as  early  as  the 
1st  of  April,  1852,  when  it  appears  upon  the  discount  book 
and  that  the  money  was  then,  and  always  thereafter,  the 
money  of  the  Bank. 

Third.  That  it  was  an  unusual  and  irregular  risk,  being 
a  twelve  months  loan,  and  being  unprotected  by  either  en¬ 
dorser  or  collateral. 

Fourth.  That  Mr.  Boker  described  it  as  a  loan  of  his  own 
money,  with  which  the  Bank  had  nothing  to  do. 

Fifth.  As  to  the  probabilities  of  the  transaction,  that 
being  an  extraordinary  risk,  it  was  likely  to  have  secured 
to  the  lender  extra  interest,  and  that  Mr.  Boker  was  con¬ 
tinually  in  the  habit  of  taking  extra  interest. 
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My  learned  friend,  Mr.  Montgomery,  in  discussing  this 
question,  makes  use  of  remarks  which  I  will  refer  to  and 
adopt,  for  I  cannot  use  language  so  sprightly  and  classical 
as  he  has  given  us  in  these  following  lines : 

“The  transactions  of  life,  particularly  in  money,  are  not  always  cov¬ 
ered  by  the  golden  rule.  We  see  enough  about  us  every  day  to  show  the 
futility  of  any  such  optionism.  You  do  not  sit  here  to  correct  any  such 
errors,  but  merely  to  find  facts,  after  weighing  the  testimony  in  that 
balance  of  human  nature,  which  Burns  tells  us  is  “  rarely  right  ad¬ 
justed.”  Commercial  dealings  of  all  kinds  have  not  a  tendency  to 
elevate  the  tone  of  morals,  but  this  is  especially  true  of  dealings  in 
money.  To  use  an  astronomical  phrase,  sir,  we  may  say  the  regularity 
of  the  moral  orbit  is  disturbed  by  the  gravitation  of  gold  ;  and  this  is 
true  of  the  imponderable  greenbacks.” 

These  observations  were  made  by  my  learned  friend, 
when  he  was  seeking  to  convince  you  that  Mr.  Boker,  when 
he  informed  Mr.  Hughes  that  the  $20,000  was  his  own, 
and  said,  what  was  not  true,  that  Mr.  Boker  was  desirous 
to  invest  that  particular  debt  with  a  confidential  coloring. 
But  in  another  portion  of  my  learned  friend’s  argument,  he 
assigns  another  reason,  that  as  that  loan  was  an  usurious 
loan,  it  was  not  desirable  it  should  be  known  that  it  was  a 
bank  transaction.  I  could  not  see  consistency  in  arguing  in 
one  breath  that  secrecy  was  necessary  on  account  of  the  loan 
being  usurious,  and  then  in  the  next  breath  arguing  that  not 
a  dollar  of  usurious  interest  wTas  ever  paid.  I  could  not  see 
why  my  learned  friend,  Mr.  Montgomery,  should  have 
imagined  that  Mr.  Boker  was  so  anxious,  even  at  the  ex¬ 
pense  of  truth,  to  protect  a  debt  of  $20,000,  when  there  was 
$110,000  lying  behind  it,  if  it  was  all  a  bank  debt.  I  pro¬ 
pose  now  to  follow  up  this  subject,  by  showing  by  three 
witnesses,  and  by  regular  entries  in  the  books  of  the  firm, 
and  by  entries  made  by  Mr.  Boker  himself,  the  payment  of 
this  bonus  every  year,  beginning  with  1852,  and  ending 
with  1856,  including  both  years. 

I  have  said  this  loan  began  at  least  as  early-  as  April  1, 
1852.  My  learned  friend  contended  that  the  loan  of 
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$20,000  began  in  March  1853,  when  it  first  appeared  on 
F.  S.  9.  I  call  your  attention  to  tlie  fact  of  the  first  appear¬ 
ance  of  the  loan,  and  the  remarkable  manner  in  which  it 
made  its  first  appearance  on  the  discount  book.  I  exhibit 
the  original  discount  book  of  the  bank,  under  date  of 
April  1,  1852.  It  is  discounted  for  the  account  of  cashier’s 
account,  importing,  for  you  well  understand  the  nature  of 
that  account,  that  it  was  a  discount  for  some  one  who  did  not 
keep  an  account  in  the  bank,  blow,  at  that  time  this  firm 
had  an  account  in  the  bank.  I  present  a  copy  of  their 
account  commencing  April  9,  1850,  and  continuing  until 
April,  1856.  I  show  you  that  the  credit  does  not  appear 
on  that  account,  nor  would  it.  It  appears  on  cashier’s  ac¬ 
count,  and  was  settled  by  a  cashier’s  check  for  that  amount. 
Now,  sir,  why  was  this  ?  There  is  but  one  explanation — that 
it  was  wanted  to  settle  up  memoranda  carried  in  the  drawer 
as  cash’.  I  ask  your  special  attention  to  the  books  before 
you,  which  show  that  from  December,  1851,  to  April,  1852, 
there  were  notes  fallen  due  drawn  by  Tliurlo,  Hughes  & 
Co.,  without  an  endorser,  and  without  collateral,  to  the 
extent  of  about  $20,000. 

By  the  Auditor. — In  whose  favor  is  the  note  of  $20,000 
drawn  ? 

Mr.  Hirst. — It  does  not  appear  to  be  endorsed.  On  April, 
1,  1852,  the  discount  book  shows  a  note  drawn  by  the  firm 
due  January  1,  1853,  of  $20,763.33,  the  nett  amount  is  car¬ 
ried  out  $20,000. 

You  observe  that  it  is  entered  at  nearly  the  end  of  the 
day,  and  whether  the  directors  ever  saw  it  or  not,  is  imma¬ 
terial.  It  is  enough  that  the  loan  originated  by  using  the 
money  of  the  bank.  The  note  never  afterwards  reappeared 
on  the  discount  book.  It  was  continued  on  F.  S.  9  and  10, 
out  of  the  cash  drawer.  On  the  3d  of  March,  1853,  it 
appears  on  F.  S.  9,  the  note  appears  to  have  been  paid,  and 
bills  discounted,  credited,  on  the  30th  of  December,  1852, 
and  the  renewed  note  must  have  been  carried  in  the 
drawer  as  cash,  until  the  3d  March,  1853,  unless  Mr.  Boker 
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advanced  tlie  money  to  pay  it,  which,  is  not  alleged,  or 
unless  Thurlo  Hughes  &  Co.,  paid  the  note. 

You  have  already  seen  in  this  cause,  sir,  with  what  facility 
memoranda  were  placed  in  the  drawer  and  counted  as 
cash.  I  will  show  that  this  renewed  note  was  dated  Janu¬ 
ary  1st,  by  the  entry  on  the  deposit  book  F.  S.  14,  March 
2d  1853,  and  the  entry  on  F.  S.  9,  in  the  following  words: 
T.  H.  &  Co.,  $21,200,  int.  $1,200  deducted,  making  $20,000, 
and  the  cash  drawer  is  debited  with  that  sum.  The  interest 
$1,200  imports  that  it  was  a  year  note,  for  you  perceive 
the  amount  is  one  year’s  interest.  I  next  refer  to  F.  S.  14, 
showing  that  on  that  day  there  were  deposited  for  collection 
in  B.  R.  2  account,  note  of  Thurlo,  Hughes  &  Co.,  for 
$1,200  due  December  29,  and  1,  1854;  also  a  note  of 
$20,000,  due  January  4-7. 

I  have  shown  you  that  the  $20,000  was  bank  money  in 
1852.  I  have  shown  you  that  it  was  bank  money  in  1853  : 
I  go  to  1854.  You  find  that  the  renewed  note  was  car¬ 
ried  in  the  drawer  as  cash,  though  marked  paid  at  the  end 
of  1853,  until  the  10th  of  April,  1854.  At  that  date  F.  S. 
9,  contains  the  following  entry  :  “April  10,  1854,  T.,  Hughes 
&  Co.,  $20,000.”  On  F.  S.  15,  the  deposit  note  book  on 
that  day,  there  is  an  entry,  “Thurlo,  Hughes  &  Co., 
$1,200  due  Jan.  7-10,  note  for  $20,000  returned.  On  the 
22d  of  that  month  the  explanation  of  that  entry  appears 
in  the  same  book.  It  was  divided  into  two  notes;  the 
entries  are  “Thurlo,  Hughes  &  Co.,  $5,000,”  “ditto 
$15,000.”  You  will  find  on  reference  to  Mr.  Burke’s 
testimony,  that  I  make  the  same  references.  These  two 
notes,  payable  the  next  January  with  the  entry  of  interest, 
$1,200,  together  import  that  the  notes  were  dated  in  Janu¬ 
ary,  though  not  deposited  for  collection  until  April;  the 
deposit  note  books  do  not,  unfortunately,  give  the  date  of 
any  note  deposited  for  collection. 

It  appears,  then,  that  in  1854,  this  $20,000  was  the  money 
of  the  bank,  charged  to  the  cash  drawer.  I  come  now  to 
the  year  1855.  On  the  12th  of  January,  1855,  the  notes  are 
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again  changed  in  point  of  amount.  A  note  of  $15,900,  pay¬ 
able  Jan’y  3-6,  1856,  and  a  note  of  $5,200,  payable  in  8 
mos.  Sept.  3-6,  and,  therefore,  as  you  perceive  the  interest 
on  $5,000  being  4  mos.  less,  viz.:  $100,  and  interest  now 
becomes  $1,100.  I  show  you  these  entries  on  F.  S.  16. 

Tracing  the  $5,200  note,  you  find  that  on  the  24tli  of 
May,  though  not  due  until  September,  it  appears  to  have  been 
paid,  and  is  deducted  as  a  credit  on  F.  S.  10.  That  entry 
would  import,  as  stated  by  Mr.  Burke,  that  it  was  paid  on 
that  day  by  that  firm. 

But,  sir,  on  the  24t,h  of  May,  1855,  Mr.  Boker  put  the 
note  of  $5,200  on  the  discount  book,  and  received  a  cashier’s 
check  for  the  face  of  it,  so  that  the  bank  was  made  to  carry 
it  after  that.  I  refer  you  to  the  discount  book  of  May  24, 
1855,  to  show  that  that  note  of  $5,200,  although  appa¬ 
rently  paid  by  Thurlo,  Hughes  &  Co.,  was  discounted  by 
the  bank. 

How  we  come  to  1856.  Here  Ave  have  a  description  of 
the  notes  in  the  handwriting;  of  Mr.  Boker.  So  far  as  I  have 
gone  yet,  I  believe  I  have  not  differed  from  Mr.  Burke’s  ex¬ 
planation,  with  the  exception  of  the  discount  of  the  $5,200 
note,  which  escaped  his  notice.  On  F.  S.  17,  Mr.  Boker 
enters  them  as  t\vo  notes,  one  of  $15,900,  and  the  other 
$3,800,  making  $19,700,  under  date  of  April  15,  1856.  I 
will  show  in  a  minute  how  that  $5,000  came  to  be  reduced 
to  $3,800.  On  the  last  page  but  four  of  F.  S.  17,  those 
two  notes  of  $15,900  and  $3,800,  falling  due  January  7-10, 
1857,  were  entered  on  the  19th  January,  1856,  and  marked 
“  returned  April  15,”  the  very  day  of  the  settlement  on  F. 
S.  17,  Avhen  he  took  the  notes  described  on  that  page  in 
payment  of  the  loan  of  $20,000,  Avhich,  to  quote  Mr.  Bo- 
ker’s  own  words,  was  his  own  transaction,  Avith  Avhich  the 
bank  had  nothing  to  do,  and  you  find  these  notes  which 
Avere  so  received  in  settlement  of  that  private  debt,  are 
aftenvards  placed  by  Mr.  Boker  on  the  discount  books  of 
the  bank,  thus  casting  the  loss  on  the  bank. 

But  here  is  a  remarkable  entry  in  Mr.  Boker’s  handwrit- 
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ing  opposite  these  notes,  “  25  M.”  It  was  usual  with  him  to 
enter  thousands  by  “  M.”  What  $25,000  was  there  be¬ 
tween  Mr.  Boker  and  that  firm,  except  the  amounts  I  have 
given  you  ?  What  is  there  in  the  whole  evidence  of  this 
cause  to  explain  the  $25,000  opposite  the  entry  of  the 
notes,  except  the  $5,000  bonus,  and  the  $20,000  loan?  It  is 
said  that  this  $3,800  ought  to  be  $5,000,  in  order  to  pre¬ 
serve  the  harmony  of  amounts.  I  will  now  give  you  the 
explanation  I  just  promised. 

Please  refer  to  the  stock  account  of  Mr.  Boker  with  the 
Girard  Bank,  page  395,  vol.  1,  and  }rou  will  find  that  on 
the  26th  of  April,  1856,  there  were  transferred  to  Mr. 
Boker  100  shares  of  stock  by  Thurlo,  Hughes  &  Co.  We 
have  it  in  evidence  that,  in  the  Bichards  case,  that  stock 
was  valued  in  1857,  at  Ilf.  That  transfer  of  stock  explains 
the  deduction  of  $1,200.  On  the  1st  of  March  last,  I  ad¬ 
dressed  my  learned  friend,  Mr.  Montgomery,  a  note,  from 
which  I  read  the  following : 

‘•We  shall  also  refer  to  the  note  of  $3,800,  Thurlo,  Hughes  &  Co., 
mentioned  in  deposit  book,  under  date  of  April  15,  1856,  in  connection 
with  the  transfer  of  100  shares  of  Girard  Bank  stock  by  Thurlo, 
Hughes  &  Co.,  to  Mr.  Boker,  (see  vol.  1,  page  391.” 

Having  shown  you  by  written  proofs,  because  this,  like 
all  the  other  claims  of  the  bank  are  sustained  by  written 
proofs,  or  parol  testimony  supported  by  written  proofs, 
which  written  proofs  could  not  exist,  if  that  testimony  were 
not  true,  I  now  turn  you  to  the  evidence  in  support  of  the 
annual  payments  of  the  bonus  of  $5,000.  I  have  shown  you 
very  conclusively  that  the  $20,000  loaned  to  the  firm,  was 
the  money  of  the  bank,  from  the  first  to  the  last.  I  have 
show  you  the  origin  of  the  loan  and  the  following  continua¬ 
tions  of  it,  and  I  have  merely  now  to  show  you  what  Mr. 
Boker  received  for  it.  It  is  not  ver}r  likely  that  Mr.  Boker 
would  have  relied  upon  the  personal  security  of  the  firm 
for  so  many  years,  and  carried  it  in  the  drawer  without 
some  compensation.  Mr.  Boker’s  ideas  of  perquisites  were 
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large.  They  were  by  no  means  mean.  He  was  a  high- 
toned  financier.  Well  now,  sir,  what  is  the  evidence  upon 
this  subject?  We  have,  first,  the  positive  testimony  of 
Mr.  Hughes,  and  he  refers  to  written  evidences  in  support 
of  his  testimony.  We  have  two  of  the  books  of  the  firm 
present,  and  they  prove  payments  of  this  bonus  in  two  dif¬ 
ferent  years,  1852  and  1854.  We  have  the  secondary  evi¬ 
dence  of  entries  in  all  their  books,  during  the  running  of 
the  loan,  proved  by  witnesses  who  wrote  the  entries,  and 
it  is  proved  that  the  books  not  produced  are  destroyed. 
We  have  the  testimony  of  Mr.  Shouse,  the  confidential 
cashier  and  bookkeeper  of  the  firm  when  this  loan  first 
commenced.  We  have  the  testimony  of  Mr.  Riley,  who 
followed  him  in  that  capacity,  and  traced  the  loan  up  from 
the  time  Mr.  Shouse  left,  to  the  time  it  was  settled  by  the 
transfer  of  the  Crescentville  estate.  W e  have  a  letter  pro¬ 
duced  by  the  other  side,  written  by  Mr.  Hughes  to  Mr. 
Boker,  dated  April  20,  1854,  vol.  1,  page  283,  in  which  he 
calls  the  very  sum  a  “  regular  bonus  of  $5,000  per  annum,” 
a  regular  and  annual  bonus,  It  had  been  “  regular  ”  for 
it  had  been  settled  in  the  year  1852,  in  the  year  1853  and 
the  beginning  of  1854,  and  we  have  in  addition  written 
proofs,  as  I  shall  show  you,  every  year,  of  the  payment  of 
this  bonus.  In  every  year  from  1852  to  1856,  both  inclu¬ 
sive,  I  undertake  to  show  you,  by  written  evidences,  that 
this  bonus  was  paid  to  and  received  by  Mr.  Boker.  If  Mr. 
Hughes  has  testified  in  error,  if  Mr.  Shouse  and  Mr.  Riley 
have  testified  in  error,  if  the  entries  in  the  books  are  each 
and  all  errors,  if  the  letter  of  Mr.  Hughes  is  not  altogether 
a  myth,  why  not  produce  the  notes  given  to  Mr.  Boker  for 
the  bonus  yearly,  if  they  are  unpaid.  Mr.  Hughes  says 
they  are  destroyed,  but  if  unpaid  they  are  in  the  possession 
of  the  accountants.  Hot  one  of  them  is  produced.  If  Mr. 
Hughes  and  his  cashiers,  and  his  books,  have  all  been  con¬ 
curring  in  one  harmonious  error,  why  not  call  Mr.  Thurlo 
to  contradict  them,  or  any  part  of  the  evidence  ?  My 
learned  friend,  Mr.  Wharton  says,  he  is  living  in  this  city. 
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He  was  one  of  the  most  frequent  visitors  to  Mr.  Boker. 
Why  not  call  him  ?  If  there  was  a  particle  of  error  in  the 
evidence,  he  would  have  been  called.  Mr.  Thurlo  knows 
that  the  concurrent  and  overwhelming  proofs  on  this  sub¬ 
ject  are  true,  or  he  would  have  been  produced.  But  he  is 
not  produced,  and  the  opposite  counsel  content  themselves 
with  aspersing  witnesses,  and  accusing  them  of  error,  and 
mutilating  books,  sinning  against  the  light  of  truth.  What 
motive  has  Mr.  Hughes  to  come  here  and  testify  to  the 
slightest  extent  to  an  error  ?  What  motive  has  Mr.  Shouse 
or  Mr.  Kiley  ?  Hone  in  the  world  ;  none  can  be  imagined. 
It  is  as  idle  to  criticise  their  testimony,  as  it  is  to  struggle 
against  the  irresistible  written  proofs.  What  are  the  pro¬ 
babilities  in.  this  case  ?  Has  it  ever  happened  in  the  finan¬ 
cial  world  in  the  annals  of  interest,  extra  or  legal,  that  a 
note  was  originated  without  paying  the  interest  agreed 
upon,  and  renewed  in  one  year  as  this  was  in  1853,  and 
renewed  in  another  year,  as  this  was  in  1854,  and  renewed 
in  another  year,  as  this  was  in  1855,  and  renewed  in  another 
year,  as  this  was  in  1856,  without  paying  the  interest  agreed 
upon  to  be  paid  for  the  money  ?  Was  there  ever  such  a 
thing  heard  of?  My  learned  friends  took  a  great  liberty 
with  you,  sir,  when  they  asked  you  to  believe  such  a  thing, 
and  to  report  it  as  a  fact  notwithstanding,  and  ignoring  all 
this  parol  evidence,  which  is  clear,  and  supported  by 
written  proofs  which  I  affirm  are  unrefuted  and  irrefutable, 
considering  too,  that  they  have  not  called  one  single  wit¬ 
ness  to  disprove  one  single  fact.  There  was  no  motive  in  1852 
for  Mr.  Shouse  to  manufacture  entries  in  the  books,  and  if 
those  entries  are  true,  they  settle  the  question ;  for  if  one 
payment  of  bonus  was  made,  my  friends’  argument  falls  to 
the  ground,  and  falls  to  the  ground  with  no  fragrant  odor 
about  it,  for  I  think  it  is  atrocious  to  charge  these  witnesses 
with  falsehood.  I  think  it  is  taking  a  liberty  with  wit¬ 
nesses  that  counsel  have  no  right  to  take.  Mr.  Hughes, 
answered  very  frankly,  came  here  reluctantly,  and  an¬ 
swered  truthfully.  Crescentville  was  introduced  before 
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you  as  a  subject  matter  of  inquiry.  It  became  necessary 
to  call  upon  him  to  ascertain  the  facts  of  that  transaction, 
and  he  told  you  the  history  of  it,  which  incidentally  in¬ 
cluded  the  history  of  the  loan  of  $20,000. 

His  testimony,  alone,  decides  this  question,  it  would  seem 
to  me.  But  my  learned  friend  argued,  and  reargued,  that 
the  witness  contradicted  himself  in  answering  a  question 
put  to  him  on  page  285.  It  is  as  follows: 

“  Otherwise  than  in  the  settlement  which  was  had  subsequently  to 
January  2,  1856,  did  you  ever  pay  the  $20,000,  or  the  $5,000,  or  any 
balance  of  debt  which  was  afterwards  adjusted  as  due  from  your  firm  ?’ 

And  he  answered : 

“  Yes,  sir.” 

Q.  “  How  and  when  ?” 

A.  “  There  was  $5,000  paid  by  goods  which  were  put  into  the  hands 
of  Thomas  &  Martin,”  &c. 


This  transaction  took  place  in  November,  1857,  nineteen 
months  after  the  settlement  of  Aporil  15,  1856. 

My  learned  friend  argued  to  you  that  he  intended  to 
take  back  what  he  had  said  before,  viz. :  that  he  had  paid 
the  bonus  of  $5,000  regularly  every  year.  It  was  a 
violent  construction  of  language ;  it  was  the  same  sort  of 
construction  put  upon  the  language  of  Mr.  Schaeffer, 
which  I  will  advert  to  in  a  short  time,  but  when  I  called 
Mr.  Hughes’  attention  to  that  subject  on  page  57,  vol.  3,  he 
puts  a  quietus  on  that  fine  spun  hypercritical  theory,  as 
follows : 

Q.  “Please  look  at  the  following  question  addressed  to  you  on  p. 
285,  vol.  1st.  ‘Otherwise  than  in  the  settlement  which  was  had  sub¬ 
sequently  to  Jan.  2,  ’56,  did  you  ever  pay  the  $5,000,  or  the  $20,000, 
or  any  balance  of  debt  which  was  afterwards  adjusted  as  due  from  your 
firm  ?’  State  how  you  understood  that  question.” 

Witness  asks,  where  is  the  settlement  of  Jan.,  ’56  ?  where  is  the 
settlement  of  it  here  ?  (meaning  in  the  book,)  and  adds  :  “  I  am  rather 
at  a  loss  to  understand  what  you  are  talking  about,  if  you  will  explain 
your  meaning  I  will  try  to  answer  the  question.” 
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Q.  “  Did  you  mean  to  say  or  imply  in  your  answer  tliat  you  had  not 
paid  the  annual  sum  of  $5,000  just  referred  to  ? 

“Mr.  Montgomery  objects  on  the  ground  that  it  is  a  leading  ques¬ 
tion.” 

“  Question  is  modified. — What  did  you  mean  to  say  or  imply  in  your 
answer  in  reference  to  the  annual  payments  of  $5,000  just  referred  to  ?” 

A.  “I  meant  to  say  that  we  paid  it.” 

Q.  “  I  now  repeat  the  question,  beginning,  ‘  Otherwise  than  in  the 
settlement,’  &c.,  and  ask  how  did  you  understand  the  question  then 
put  to  you,  and  to  what  subject  did  you  suppose  it  referred  ?” 

A.  “  I  meant  to  say  we  had  paid  it.  I  have  said  ‘Yes,  sir,’  in  my 
answer  to  that  question. 

This  shows  what  he  understood  by  that  question,  and 
what  the  question  might  naturally  lead  him  to  suppose 
was  understood  by  it;  and  accordingly  Mr.  Wharton  felt 
himself  compelled  to  go  to  the  rash  extent,  as  I  think,  of 
saying  that  Mr.  Hughes’  whole  story  was  “  inherently  in¬ 
credible,”  and  therefore  not  to  be  believed,  because,  as  he 
said,  no  one  would  suppose  that  any  man  would  be  foolish 
enough  to  pay  so  large  a  bonus.  My  learned  friend’s 
argument  might  be  worthy  of  attention,  if  Thurlo, 
Hughes  &  Co.  had  received  from  Mr.  Boker  nothing  but 
the  $20,000,  with  none  of  the  accommodations  they  did 
through  the  influence  of  Mr.  Boker  at  the  Board  or  by  his 
direct  action,  out  of  the  cash  drawer,  amounting  to  hun¬ 
dreds  of  thousands  of  dollars.  My  learned  friend  might 
then  have  argued  that  it  was  a  foolish  bargain,  but  that 
would  not  have  proved  that  it  did  not  exist.  The  business 
world  abounds  with  instances  of  foolish  bargains.  Men  in 
need  of  money  will  pay  largely  for  the  use  of  it,  but 
Thurlo,  Hughes  &  Co.,  were  at  the  mercy  of  Mr.  Boker, 
for  it  is  part  of  the  history  of  this  case  that  they  were 
dependent  solely  upon  him,  and  that  when  he  “shut 
down”  upon  them  the  blow  was  fatal.  It  is  a  remarkable 
circumstance,  and  I  call  your  special  attention  to  it,  that 
although  on  the  20th  of  April,  1854,  (page  283)  they  were 
willing  to  pay  $2,000  a  year  additional  bonus,  for  a  loan  of 
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$15,000  more  than  they  had,  making  $115,000  altogether 
a  subsequent  letter,  produced  by  my  learned  friend,  shows 
that  the  debt  had  increased  to  $182,360,  (page  284,)  and, 
as  far  as  we  know,  without  the  payment  of  any  additional 
bonus.  They  wrote  to  him  in  April,  1854,  saying : 

“  We  will  give  you  $2,000  a  year  in  addition  to  the  regular  bonus 
you  are  now  getting,  and  the  Jefferson  street  property  besides,  if  you 
increase  our  loan  $15,000.” 

It  was  afterwards  increased  to  $182,360,  more  than 
double  the  amount  of  accommodations  previously  asked. 
Mr.  Boker  could  not  refuse  them,  because  he  knew  that 
the  moment  he  did  so,  they  would  fall,  and  that  his  $5,000 
a  year  would  fall  with  them.  It  was  therefore  the  interest 
of  Mr.  Boker  to  continue  these  loans,  as  it  was  the  interest 
of  the  firm  to  comply  with  their  arrangement  with  him : 
their  interest  is  clearly  evidenced  by  the  loans  on  the  dis¬ 
count  books,  as  well  as  the  enormous  loans  out  of  the  cash 
drawer,  without  collaterals  to  a  large  or  to  any  extent,  for 
such  collaterals  as  Mr.  Boker  took,  small  in  amount  as 
they  were,  were  not  collaterals  at  all  in  the  sense  of  col¬ 
laterals  for  call  loans ;  commercial  paper  are  not  such  a 
collateral.  The  collateral  should  be  stocks,  loans,  &c.,  so 
that  the  money  could  be  called  in,  on  an  emergency,  in  a 
few  days.  What  was  the  result?  What  become  of  Mr. 
Boker’s  $20,000  private  loan  ?  The  result  was  that  Thurlo, 
Hughes  &  Co.  did  not  owe  him  a  dollar,  and  the  bank 
was  made  to  father  his  private  debt. 

In  stating  the  collateral  advantages  received  by  Thurlo, 
Hughes  &  Co.,  from  their  arrangement  with  Mr.  Boker,  I 
omitted  one  which  I  will  now  supply.  In  the  copy  of  the 
ledger  accounts  of  the  firm  with  the  Girard  Bank,  I  now 
hand  to  you,  the  inside  columns  of  figures  on  the  left 
hand  represent  the  amount  of  overdrafts  on  the  particu¬ 
lar  days  indicated  on  the  face  of  the  account.  The  ac¬ 
count  begins  in  April,  1850 ;  you  find  no  overdrafts  until 
January,  1852,  at  which  period  I  date  the  original  arrange- 
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ment  for  tire  loan.  From  that  date  you  find  that  the  over¬ 
drafts  continue  large  all  through  the  account  until  the  last. 
This  coincides  with  the  testimony  of  Mr.  Hughes,  vol.  1,  p. 
278,  that  the  firm  commenced  in  1850  or  1851 ;  and  that 
this  arrangement,  in  reference  to  the  $5,000  per  year,  com¬ 
menced  within  one  or  two  years  of  that  time.  My  learned 
friend,  Mr.  Montgomery,  erroneously  dated  the  origin  of 
the  loan  in  1858,  taking  the  outside  limits  of  these  two 
dates.  I  also  omitted  to  give  you  the  amounts  due  and 
the  dates  of  the  notes  of  Thurlo,  Hughes  &  Co.,  unpro¬ 
tected  by  collaterals  which  fell  due  between  December, 
1851,  and  the  date  of  the  discount  of  the  $20,000  note  on 
the  discount  book,  April  1st,  1852.  They  amount  to 
$21,862.05,  and  I  infer  from  the  evidence  that  they  must 
have  been  retained  in  the  drawer  as  cash  memoranda,  until 
that  note,  discounted  to  the  credit  of  cashier’s  account, 
helped  to  pay  them  off.  The  first  note  is  for  $2,650,  dated 
September  2d,  due  the  31st  of  December,  ’51.  The  next  is 
for  $1,500,  dated  September  15th,  due  January  11th,  1852. 
The  next  was  a  note  of  $500,  dated  October  31st,  due 
January  16th,  1852.  The  next  rvas  a  note  of  $1,700,  dated 
September  25th,  1851,  due  January  27th,  1852.  The  next 
note  was  for  $3,680,  dated  November  13th,  due  February 
1st,  1852.  The  next  was  a  note  of  $1,082.05,  dated  Sep¬ 
tember  28th,  1851,  due  February  2d,  1852;  The  next  was 
for  $6,800,  dated  November  6th,  1851,  and  due  February 
9th,  1852.  The  next  was  a  note  of  $600,  dated  December 
27th,  1851,  due  March  29tli,  1852.  The  next  was  a  note  of 
$3,100,  dated  December  11th,  due  1-lth  April,  1852.  These 
notes  amount  to  $21,862.05.  They  were  all.  maturing,  as 
you  observe,  between  the  first  of  January,  1852,  and  the 
first  of  April,  1852.  They  were  all  notes  without  an  en¬ 
dorser  and  unprotected  by  collaterals. 

My  learned  friend,  Mr.  Montgomery,  has  referred  to 
various  deposits  in  this  account,  for  the  purpose  of  show¬ 
ing  you  that  they  may  have  included  some  of  the  dis¬ 
counts  on  F.  S.  9  and  10.  I  desire  to  show  you  that  when- 
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ever  a  discount  was  made  on  F.  S.  9  and  10,  to  the  credit  of 
Thurlo,  Huglies  &  Co.,  the  precise  amount  was  entered  to 
their  credit  as  “cash.”  I  will  point  out  some  of  these  entries, 
sufficient  to  show  the  general  practiee,  in  order  to  verify  the 
truth  of  the  proposition  I  am  now  submitting  to  you,  and 
to  correct  the  error  of  my  learned  friend,  Mr.  Montgomery, 
who  endeavored  to  confound  these  credits  with  others  of 
larger  amount.  I  will  take,  first,  January  12th,  1852, 
$3,953.50  credited  as  cash.  The  next  is  January  17th, 
$2,974.51 ;  the  next  is  $7,984.73  ;  the  next  is  February  4th, 
$7,240.03 ;  the  next  is  February  5th,  $3,932 ;  the  next  is 
February  11th,  $12,527.58 ;  the  next  is  February  23d, 
$3,905.13  ;  the  next  is  March  2d,  $2,958.59  ;  next,  March 
3d,  $2,046.60 ;  next,  March  8th,  $2,441.95 ;  next,  March 
13th,  $4,490.02 ;  the  next  is  $4,045.26  on  the  26th  of  that 
month;  the  next  is  November  1st,  $12,842.28;  the  next  is 
December  6th,  $21,502.12,  and  so  on  through  the  account. 

I  will  resume  the  direct  evidence  on  the  subject  of  the 
bonus.  Mr.  Shouse,  a  witness  not  in  the  employ  of  the 
bank,  and  never  was,  being  perfectly  indifferent  between  these 
parties,  testifies  that  he  was  in  the  employ  of  the  firm  of 
Thurlo,  Hughes  &  Co.  for  several  years ;  that  Mr.  Eiley 
succeeded  him,  and  that  Mr.  Eiley  entered  the  establish¬ 
ment  in  August,  1853.  He  is  asked :  vol.  3,  p.  68, 

Q.  “Do  you  know  of  any  loan  of  money  by  Mr.  C.  S.  Boker  to  the 
firm  ?” 

A.  “Yes.” 

Q.  “  State  all  that  you  know  of  that  loan  ?” 

A.  “  There  was  a  loan  of  $20,000  to  the  concern,  for  which  Mr. 
Boker  was  to  h^ve  $5,000  per  annum.  I  always  understood  Mr.  Boker 
to  be  a  private  partner,  a  silent  partner  to  that  extent.” 

Q.  “  Do  you  know  of  any  payments  of  the  sums  of  $5,000,  and  if  so, 
please  give  the  date  and  refer  to  any  entries  you  have  made  in  the  books 
of  the  firm  on  the  subject  ?” 

A.  “Yes,  on  Dec.  31,  ’52,  there  was  a  payment  of  $5,000.  I  refer 
to  the  journal  and  cash  book  of  the  firm  under  date  of  Dec.  31,  ’52,  and 
I  read  the  following  entries,  which  are  in  my  handwriting : 
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“  Dec.  31,  ’52,  J.  B.  Hughes,  to  cash . $2,500 

Do.  Paul  Thnrlo,  to  cash .  2,500” 


“This  was  the  interest  on  the  $20,000  for  that  year,  ending  Dec. 
31,  ’52.” 

“  Bills  payable  to  cash,  $20,000,  note  given  at  Girard  Bank,  $20,000.” 

Q.  “Were  these  entries  made  by  you,  made  by  the  authority  and 
direction  of  the  partners  ?” 

A.  “Yes.” 

At  page  69,  lie  says,  he  derived  his  knowledge  touching 
the  loan  in  question,  from  Messrs.  Thurlo  and  Hughes, 
that  he  knows  that  the  loan  was  made  because  he  was  told 
so  by  the  members  of  the  firm ;  he  knows  that  an  agreement 
was  made  by  the  firm  to  pay  Mr.  Eoker,  $5,000,  because 
the  money  was  paid  by  their  directions,  at  regular  times, 
for  that  purpose.  He  is  asked  : 

Q.  “  State  what  knowledge  you  have  of  the  payment  at  any  time  of 
the  sup  of  $5,000,  to  Mr.  Boker  ?” 

A.  “Well,  I  have  just  read  an  entry  here  of  one  payment,  dated 
December  31, 1852,  made  in  two  amounts,  charged  to  each  member  of 
the  firm.” 

Q.  “Is  that  entry  in  the  book  just  pointed  out  by  you  your  sole 
knowledge  upon  the  subject?” 

A.  “No,  it  is  not;  I  have  heard  them  (Hughes  and  Thurlo)  speak 
about  the  loan  frequently.” 

Q.  “  Have  you  any  knowledge  other  than  the  entry,  and  other  than 
what  Mr.  Thurlo  or  Mr.  Hughes  told  you  of  the  payment  of  $5,000.” 

A.  “  I  have  not.” 

Q.  “Who  directed  you  to  make  the  entry  which  you  have  just  read 
from  the  book  ?” 

A.  “  Mr.  Hughes.” 

Q.  “  Have  you  any  knowledge  of  the  truth  of  that  entry  other  than 
the  fact  that  Mr.  Hughes  directed  you  to  make  it  ? 

A.  “  No  other,  except  that  the  money  was  paid.” 

He  goes  on  to  say  that  ke  drew  checks  which  were  handed 
to  one  of  the  partners  to  be  carried  to  Mr.  Boker. 

He  is  asked,  how  he  knows  that  they  were  carried  to  Mr. 
Boker?  he  answers,  that  he  knew  they  were  taken,  because 
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the  partner  started  from  the  store  with  the  intention  of 
going  to  Mr.  Boker,  &c. 

At  page  71,  he  says,  he  frequently  heard  Messrs.  Hughes 
&  Thurlo  speak  about  the  transaction. 

At  the  foot  of  the  page,  he  says : 

“  I  think  I  have  a  recollection  of  these  two  checks  having  been 
drawn.” 

He  is  then  asked  as  to  what  has  become  of  the  checks  of 
that  firm  ?  to  which  he  replies,  he  does  not  know.  He  is 
then  asked  whether  Mr.  Hughes  or  Mr.  Thurlo  gave  him 
special  instructions  in  reference  to  making  that  entry.  He 
says: 

“  I  was  requested  to  omit  Mr.  Boker’s  name.” 

O.  “Why  was  Mr.  Boker’s  name  omitted  in  those  entries  at  that 
time  ?” 

A  “  I  don’t  know  certainly  what  the  reason  was,  excepting  my  im¬ 
pression  in  regard  to  it.” 

Q.  “  Please  state  the  facts  which  led  to  that  impression?” 

A.  “  I  was  told  by  Mr.  Hughes  to  make  these  entries  and  xuh  put 
any  explanation.  I  just  charged  these  amounts  of  cash  equally  between 
him  and  Mr.  Thurlo.” 

Q.  “  When  the  bank  book  of  the  firm  was  settled  at  the  end  of  ’52, 
did  you  compare  the  cancelled  checks  with  the  entries  on  the  margin 
of  the  check  book  ?” 

A.  “Yes,  sir,  always.” 

That  testimony  corroborates  Mr.  Hughes.  We  need  not 
have  gone  further  than  to  call  Mr.  Hughes,  because  in  a 
case  like  this,  where  there  is  no  testimony  on  the  part  of 
the  defence,  we  might  have  rested  on  him ;  but  we  have 
the  confidential  bookkeeper  of  the  firm  before  us,  and  it  is 
idle  to  say,  he  does  not  know  the  transactions  of  the  firm — 
every  bookkeeper  does ;  it  cannot  be  otherwise.  He  may 
not  see  the  money  paid,  but  he  knows  it  is  paid.  But  it  is 
sufficient  that  he  corroborates  Mr.  Hughes  who  positively 
states  the  transaction  and  the  payment  of  the  bonus  annually. 
Here  is  the  book  of  the  firm  kept  by  Mr.  Shouse,  and  he 
gives  you  the  entries,  made  by  himself,  at  the  time  when 
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this  litigation  was  not  anticipated,  when  there  was  no  motive 
to  falsify  books,  and  no  inducement  on  the  part  of  Tliurlo, 
Hughes  &  Co.  to  direct  it.  The  common  instincts  of  reason 
suggest  that  the  debit,  every  year,  of  one-half  of  that  sum 
of  $5,000,  against  each  member  of  the  firm,  a  subject  in 
which  each  was  personally  interested,  would  not  be  allowed 
to  remain  for  years.  It  is  one  of  the  instincts  of  natural 
reason  to  reject  an  absurdity  and  accept  a  truth.  It  is  a 
mere  absurdity  which  reason  rejects  at  once,  that  those 
entries  were  falsely  made,  and  it  is  a  principle  which  reason 
accepts,  that  they  were  made  according  to  the  truth.  Mr. 
Shouse  disappears  in  August,  1853,  in  the  capacity  of 
cashier  and  confidential  clerk  of  the  firm,  and  Mr.  Riley 
takes  his  place. 

At  page  52,  Mr.  Riley  is  examined.  He  says,  he  was 
connected  with  the  house  as  confidential  clerk  and  cashier, 
from  August,  1853  until  they  dissolved  in  May,  1857.  He 
confirms  Mr.  Shouse  and  confirms  Mr.  Hughes.  Mr.  Thurlo 
is  not  called  to  disparage,  or  impeach,  or  reduce  the  force 
of  all  this  testimony,  although  these  witnesses  point  to  and 
name  him  in  the  transaction. 

It  is,  as  my  learned  friend,  Mr.  Wharton,  would  say, 
“  inherently  incredible  ”  that  these  entries  could  exist  on 
books,  or  that  these  facts  could  be  stated  by  the  witnesses, 
if  the  truth  were  not  so.  Mr.  Shouse  spoke  of  the  arrange¬ 
ment  while  he  was  there,  and  that  it  was  continued  until 
he  left  in  August,  1853.  Then  Mr.  Riley  takes  it  up.  His 
testimony  is  as  follows  : 

Q.  “Were  you  connected  with  the  house  of  Thurlo,  Hughes  &  Co., 
and  if  so,  in  what  capacity  and  for  what  period  of  time  ?” 

A.  “  I  was  connected  with  the  house  as  confidential  clerk  and  cashier 
from  August,  1853,  until  they  dissolved  in  May,  1857.” 

Q.  “  Were  you  familiar  with  their  business  ?” 

A.  “  I  was,  sir.” 

Q.  “  Please  state  your  knowledge,  if  any,  of  a  large  loan  to  the  firm, 
running  for  several  years,  made  through  Mr.  Boker  or  the  Girard  Bank  ; 
give  your  whole  knowledge  upon  the  subject?” 

A.  “  The  firm  had  a  loan  from  Mr.  Boker  of  $20,000.  I  always  under- 
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stood  it  was  from  Mr.  Boker.  The  arrangements  were  always  made  with 
Mr.  Boker,  for  which  they  paid  interest,  and  Mr.  Boker  was  to  be  allowed 
$5,000  for  it,  which  was  paid  to  him  annually  as  long  as  I  remained  in 
it.  Sometimes  the  loan  was  renewed,  sometimes  a  month  or  two  after¬ 
wards,  and  sometimes  three  or  four  months  afterwards.  I  did  mostly 
all  the  checks  of  the  concern,  and  signed  them  all  for  the  firm.  All 
the  cash  went  through  my  hands,  and  I  had  the  settlement  of  the 
concern.” 

Q.  ‘‘Were  any  entries  of  those  payments  made  on  the  books  of  the 
firm?” 

A.  “Yes,  sir.” 

Q.  “Annually?” 

A.  “  Whenever  they  occurred,  whenever  the  payments  were  made  ; 
the  payments  were  made  annually.  Sometimes,  when  the  loan  was 
renewed,  which  was  generally  about  the  first  of  the  year,  the  $5,000 
would  be'  paid  ;  then  sometimes  it  would  be  paid  a  month  or  two  after¬ 
wards.” 

Q.  “Were  the  books  of  the  firm  balanced  annually?” 

A.  “  Yes,  sir.” 

Q.  “  Did  this  sum  of  $5,000  go  out  of  the  firm  annually  in  caeh  for 
the  purpose  you  have  mentioned  ?” 

A.  “  It  was  charged  whenever  it  was  paid,  half  to  Mr.  Hughes  and 
half  to  Mr.  Thurlo.  It  went  out  annually  as  cash.” 

Mr.  Biley  is  further  asked  : 

Q.  “  Did  you  keep  the  books  of  the  firm  ?” 

aad  he  answers, 

“  Yes  sir,  I  kept  all  the  books,” 

He  goes  on  to  say  that  he  has  only  two  of  the  books,  the 
rest  being  destroyed.  He  is  then  asked  to  refer  to  an 
entry  on  the  margin  of  one  of  those  books,  a  check  book, 
for  part  of  1853,  and  1854,  and  he  says  the  entries  are  in 
his  own  handwriting.  He  further  says  that  the  check  to 
“  0.  S.  Boker,”  dated  February  10,  1854,  for  $5,000,  was 
for  the  bonus,  that  it  was  drawn  by  himself.  That  is 
the  only  instance  so  far  as  we  know  in  which  the  instruc¬ 
tions  of  the  parties  to  their  bookkeeper  to  omit  the 
name  of  Mr.  Boker  was  disregarded.  You  observe  on 
reference  to  this  book,  that  the  margin  explains  from  the 
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first  to  the  last,  the  date,  the  amount,  and  the  party  of  each 
one  of  the  checks. 

The  witness  goes  on  to  say  at  page  60  : 

Q.  “  At  the  time  you  became  the  confidential  clerk  and  casliier  o  f 
Tburlo,  Hughes  &  Co.,  was  the  loan  of  $20,000  runniug?” 

A.  “Yes  sir.” 

Q.  “  When  did  it  terminate?” 

A.  “In  April  or  May,  1856,  at  the  time  of  the  settlement  of  Crea- 
centville  and  5th  Street  store.” 

Q.  “  "When  was  it  last  renewed  ?” 

A.  “  In  Jan.  ’56.” 

Q.  “  "When  was  it  renewed  prior  to  Jan.  ’56  ?” 

A.  “  Generally  every  year.  It  was  renewed  from  the  1st  to  the 
10th  of  January  in  every  year. 

Q.  “Were  you  familiar  with  the  history  and  course  of  that  loan, 
and  the  payments  upon  it?” 

A.  “I  was,  from  Mr.  Tkurlo  and  Mr.  Hughes,  and  from  the  entries 
in  the  book.  I  made  all  the  entries  in  the  book.” 

Q.  “Was  the  $5,000  bonus  paid  each  of  the  years  you  have  men¬ 
tioned  ?” 

A.  “Yes,  sir.” 

Q.  “  Wrere  they  regularly  entered  upon  the  books  to  the  debit  of  the 
partners  ?” 

A.  “  Yes,  sir,” 

Q.  “  In  what  proportion  against  each  ?” 

A.  “  One  half  to  each.” 

Q.  “What  sum  to  each?” 

A.  “  The  first  two  years  the  whole  amount,  and  afterwards  notes 
were  given  for  it,  running  a  short  time.” 

Q.  “Were  the  entries  made  by  you  in  these  books,  made  with  the 
authority  and  knowledge  of  the  partners  ?” 

A.  “  They  were,  sir.” 

Q.  “  Were  they  made  on  the  days  that  the  several  transactions  oc¬ 
curred  ?” 

A.  “They  were,  sir.” 

At  page  133,  lie  reappears  for  cross-examination.  From 
page  133  to  page  136,  lie  is  cross-examined  as  to  tlie  books 
and  the  manner  in  which  they  were  lost.  At  pages  136  to 
137,  he  is  asked  as  to  the  leaf  that  is  torn  out  of  the  check 


136 


book.  At  pages  137  to  138,  be  is  asked  in  reference  to  the 
subject  I  bave  now  in  band: 

Q.  “You  have  spoken  of  a  loan  made  to  Thurlo,  Hughes  &  Co.,  of 
$20,000,  have  you  any  personal  knowledge  of  that  loan  ?  I  mean  by 
the  question  to  exclude  anything  you  have  heard  from  Mr.  Hughes,  or 
anybody  else.” 

A.  “  The  loan  was  made  before  I  came  there,  but  was  renewed  after 
I  came  there,  every  year.” 

Q.  “  I  did  not  ask  you  when  the  loan  was  made,  or  when  it  was  re¬ 
newed  ;  I  ask  you  whether  you  had  any  personal  knowledge  in  regard 
to  that  loan,  meaning  to  inquire  what  knowledge  you  had,  irrespective 
of  any  information  derived  from  the  books  ?” 

A.  “I  have  seen  a  note  given  to  Mr.  Boker;  $20,000  would  come 
every  y7ear,  about  the  first  of  the  year,  and  then  a  new  note  would  be 
given.  Latterly,  it  was  cut  up  ;  I  think  a  part  of  it  was  paid.” 

Q.  “  How  do  you  know  the  note  was  given  to  Mr.  Boker  ?” 

A.  “  Well,  I  can’t  tell  it  was  given  to  Mr.  Boker,  because  I  never 
saw  it  given.  All  the  notes  came  through  my  hands.” 

Q.  “  I  recur  to  the  original  question,  in  regard  to  your  personal 
knowledge  which  it  was  the  object  of  my  inquiry  to  bring  out,  and  1  re¬ 
peat  that  question.” 

A.  “  I  can’t  say  that  I  have  any  personal  knowledge  myself,  except 
seeing  the  notes  renewed.  Mr.  Hughes  always  attended  to  that  part 
himself,  in  regard  to  the  renewing  of  the  note.” 

He  adds  that  be  signed  all  tbe  checks  of  tbe  firm,  as  a 
general  tiling.  On  pages  138  to  139,  be  is  asked  in  refer¬ 
ence  to  tbe  time  tbe  accounts  annually  closed.  It  appears 
tliey  did  not  close  at  tbe  end  of  tbe  year,  but  at  tbe  20tb 
or  25th  of  December. 

My  learned  friend,  Mr.  "Wharton,  at  page  59,  asks 
whether  the  bonus  notes  were  not  renewed,  and  thus  paid 
by  tbe  giving  of  other  notes?  and  the  answer  is  “  No,  sir.” 

By  the  Auditor. — Do  I  understand  tbe  clerks  to  say, 
checks  were  given  instead  of  notes  ;  Mr.  Hughes  speaks  of 
notes. 

Mr.  Hirst. — W e  bave  not  tbe  bill  book  of  tbe  firm  or  we 
could  show  the  entries  of  tbe  notes.  Tbe  bill  book  is  de- 
strojmd  unfortunately,  but  we  bave  one  check  book,  which 
shows  one  payment ;  tbe  checks  pay  tbe  notes.  The  books 
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kept  by  commercial  firms  are  these  :  a  day  book  ;  a  ledger ; 
a  bill  book,  in  which  bill  book  is  contained  at  one  end,  en¬ 
tries  of  bills  payable,  and  at  the  other  end,  bills  receivable  ; 
a  cash  book,  and  a  check  book,  and  as  the  checks  are  torn  out, 
the  stump  sheets  are  preserved  to  show  for  what  purpose 
the  checks  were  drawn.  Of  all  these  books,  we  have  but 
the  journal  of  1853,  and  the  check  book  of  the  latter  end 
of  1853,  and  the  early  part  of  1854.  The  rest  are  de¬ 
stroyed,  but  we  have  secondary  evidence  of  their  contents, 
by  the  clerks  who  made  the  entries,  which  I  aver  in  point 
of  law,  is  as  conclusive  as  the  books  themselves.  Mr. 
Riley,  and  Mr.  Shouse,  have  both  proved  the  loss  of  those 
books,  and  they  have  proved  the  entries,  and  I  affirm  that 
the  case  is,  as  if  all  these  books,  for  the  .years  1852,  1853, 
1854,  1855,  and  1856,  were  before  you,  provided  you  be¬ 
lieve  that  Mr.  Riley,  and  Mr.  Shouse,  are  credible  witnes¬ 
ses,  and  worthy  of  your  belief.  So  that  wre  stand  here  as  if 
all  these  books  were  before  you,  as  if  the  books  containing 
entries  as  precise  as  the  entries  found  in  the  journal  of  1852 
were  before  you,  and  as  if  the  check  books  Avere  before 
you,  which  annually  would  shoAV  the  checks  for  the  bonus, 
and  as  if  the  bill  books  Avere  before  you,  showing  the 
dates  and  maturity  of  the  bonus  notes. 

I  have  not  heard  it  said  in  this  or  any  other  cause  that 
secondary  evidence  of  the  contents  of  lost  books  and  papers 
is  not  equivalent  to  the  books  or  papers  themselves.  I 
have  noAV  shown  you  by  a  series  and  combination  of  proofs, 
more  clear,  perhaps,  than  any  case  that  ever  came  before 
you ;  by  the  testimony  of  the  main  witness  Avho  knew  the 
facts  Avhereof  he  spoke  ;  by  the  testimony  of  two  Avitnesses 
supporting  all  he  said ;  by  the  adduction  of  proofs  of  the 
contents  of  books  for  a  series  of  five  consecutive  years : 
that  this  bonus  Avas  paid  to  Mr.  Boker.  But  there  is  writ- 
ten  evidence  before  you,  showing  a  payment  in  each  year 
namely  1852,  ’53,  ’54,  ’55  and  ’56.  I  desire  to  confine  my¬ 
self  to  written  proofs,  and  I  may  safely  do  so,  for  this  claim 
is  proved,  if  you  discard  all  the  testimony  you  have  heard 
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from  Mr.  Hughes,  Mr.  Shouse  and  Mr.  Riley,  except  where 
entries  in  books  corroborate  them,  which  entries  could  not 
exist  unless  they  spoke  the  truth.  The  memory  of  man 
may  fail,  but  contemporaneous  written  evidence  is  endu¬ 
ring;. 

I  proceed  to  show  you  annual  written  evidences  of  the 
payment  of  bonus.  As  to  the  payment  of  the  31st  of 
December,  1852,  you  have  had  it  already  shown  by  the 
entry  of  the  Slst  of  December,  1852,  in  the  journal 
of  the  firm.  Mr.  Boker  himself  says,  that  on  that  day 
he  received  a  bonus  from  Mr.  Thurlo,  and  deposited  the 
amount  in  the  Girard  Bank  to  his  credit.  Side  by  side 
before  you,  you  have  Thurlo,  Hughes  &  Co.’s  journal, 
containing  the  entry  of  five  thousand  dollars  paid  to  Mr. 
Boker,  and  Mr.  Boker’s  long  book  containing  this  entry, 
“Dec.  31,  1852,  Thurlo  for  loan  $2,000.”  My  learned 
friend  Mr.  Wharton  here  argued,  that  that  imports  some 
individual  transaction.  Mr.  Thurlo  was  not  in  business, 
alone,  and  besides  if  it  imported  a  personal  transaction,  why 
not  call  Mr.  Thurlo  to  say  so?  They  had  our  statement 
two  years  ago,  in  which  that  precise  sum  was  charged 
against  Mr.  Boker  in  reference  to  this  identical  subject; 
but  it  was  not  a  personal  transaction,  because  it  is  proved 
that  on  that  day  Mr.  Boker  received,  not  $2,000  from  Mr. 
Thurlo  for  a  personal  loan,  but  $5,000  for  a  firm  loan. 

Why  did  Mr.  Boker  place  $2,000,  part  of  that  sum,  to  his 
credit  ?  It  was  because  he  would  have  been  overdrawn 
on  that  day  on  the  face  of  his  ledger  account,  if  he  had  not 
done  so,  as  I  show  you  by  the  account  itself.  The  date 
also,  is  consistent  with  the  date  of  the  maturity  of  the  loan 
of  $20,000,  the  discount  book  showing  that  that  loan  fell  clue 
on  the  31st  of  December,  1852.  (It  matured  on  the  1st  of 
January,  on  which  day  the  banks  are  closed,  and  therefore 
it  was  payable  on  the  Slst  of  December,  1852.)  Next  I 
will  show  you  written  evidence  of  the  payment  of  tbe  bonus 
in  the  year  1853.  You  have  observed,  on  reference  to  this 
check  book,  that  the  margin  is  explanatory  of  the  deposits, 
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and  the  checks ;  and  it  is  full  of  directions  to  charge  and 
credit.  Now,  sir,  at  the  end  of  December,  1853,  there  ap¬ 
pears  this  entry  on  the  check  book,  as  follows  :  “  P.  Tkurlo 
$2,500,  J.  B.  Hughes  $2,500,”  importing  a  reference 
to  this  transaction  according  to  all  the  testimony  you  have 
before  you. 

My  learned  friend,  Mr.  Montgomery,  who  unkindly,  as  I 
thought  assailed  Mr.  Riley,  might  have  remembered,  that,  if 
Mr.  Riley  had  been  so  very  anxious  as  he  asserted  to  serve 
the  Girard  Bank,  between  which  and  him  there  is  no  con¬ 
nection  whatever,  he  would  have  pointed  out  that  entry,  but 
he  did  not.  It  was  first  seen  by  myself,  when  my  learned 
friend  was  commenting  on  the  book. 

Let  us  now  look  at  the  year  1851.  There  we  have  the 
entry  of  the  check  itself,  supported  by  the  testimony  of  Mr. 
Riley,  and  you  will  find  that  Thurlo,  Hughes  &  Co.  were 
assisted  by  Mr.  Boker,  for  the  very  day  before  Thurlo, 
Hughes  &  Co.  received  a  discount  out  of  the  cash  drawer, 
to  the  amount  of  $7,265.09.  That  credit  is  entered  on  the 
margin  of  the  check  book,  as  you  perceive,  and  was  the 
basis  on  which  this  check  was  drawn  the  same  day,  Feb¬ 
ruary  10,  1854. 

Next,  as  to  the  year  1855, 1  have  shown  you  three  notes, 
being  a  family  of  notes,  one  of  $5,200  falling  due  in  Septem¬ 
ber,  one  of  $15,900  falling  due  in  a  year,  and  one  of  $5,400 
also  falling  due  in  a  year,  bearing  the  same  date,  and  deposi¬ 
ted  to  the  credit  of  B.  R.  2. 

In  the  year  1856,  you  have  the  entries  on  F.  S.  17,  in 
the  handwriting  of  Mr.  Boker,  containing  a  reference  to 
the  notes  of  1856,  as  I  before  explained  to  you,  and  ex¬ 
hibited  to  you  the  proof  that  they  were  settled  in  April, 
1856,  by  notes  afterwards  passed  to  the  bank.  I  will  ask 
you  to  bear  this  in  your  memory,  until  I  come  to  discuss 
the  question  of  the  liability  of  Mr.  Boker  on  these  notes, 
which  he  placed  upon  the  bank,  being  notes  for  his  own 
private  debt;  but  for  the  present  I  submit,  that  I  have 
shown  that  for  each  of  the  years  1852-3-4-5  and  6,  there 
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are  written  records  which  establish  this  claim ;  and  there 
remains  only  an  item  of  $600  on  March,  1851,  which, 
as  appears  on  the  face  of  Mr.  Boker’s  private  book,  he  re¬ 
ceived  from  Mr.  Thurlo  for  “bbnus.” 

I  will  read  you  the  entry — it  is  as  follows  :  “March  13, 
1851.  P.  Thurlo,  bonus  $600.”  My  learned  friend,  Mr. 
Wharton,  suggests  that  that  might  have  been,  and  that  the 
entry  imports  that  it  was,  a  private  affair  of  Mr.  Thurlo. 

If  it  was  a  private  loan  to  Mr.  Thurlo  of  bank  money,  it 
would  not  help  the  case  at  all,  and  there  is  some  ground 
for  supposing  that  it  was  a  private  affair,  for  on  the  10th 
of  March  there  was  a  note  of  $1,900  discounted  to  the  cre¬ 
dit  of  Cashier’s  account.  The  entry  is  “P.  Thurlo”  on 
the  discount  book  three  days  before  the  payment  of  that 
$600.  My  learned  friend  is  correct  in  saying  that  there 
were  private  transactions  between  him  and  Mr.  Boker  in 
that  year.  On  the  credit  book  you  will  find  there  are 
several  discounts. 

The  facts  relating  to  this  claim  are  only  some  of  the 
proofs  of  a  continuous  practice  on  the  part  of  Mr.  Boker  to 
receive  usury.  Tt  is  said  that  it  does  not  appear  that  the  bonus 
notes  were  collected  in  bank.  Our  answer  is  that  Mr.  Boker 
was  not  in  the  habit  of  conducting  such  transactions  so  that 
they  could  be  traced.  You  will  recollect  he  collected  the 
notes  of  Mr.  Wiltbank  for  similar  receipts  of  bonus  in  the 
name  of  his  son,  George  II.  Boker,  and  but  for  the  facts  that 
those  collections  were  transferred  to  reduce  the  overdraft,  at 
the  time  of  the  death,  we  should  not  have  been  able  to  trace 
them,  and  my  learned  friends  might  have  made  the  same 
argument  in  reference  to  Mr.  Wiltbank’s  transactions,  that  9 
the  notes  were  not  collected  in  bauk.  I  have  no  doubt 
that  they  were  carried  in  the  drawer  as  cash.  It  is  enough  to 
say  that  we  have  proved  that  the  notes  were  paid. 

Mr.  Oakford,  page  98,  vol.  3,  shows  that  if  collected  in 
the  cash  drawer,  no  record  would  appear  in  the  collection 
note  books : 

“  Q.  If  a  note  had  been  paid  at  the  counter  of  the  Girard  Bank, 
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which  had  been  cashed  and  carried  as  cash  in  the  first  teller’s  drawer, 
would  it  appear  on  the  collection  note  books  of  the  bank  ? 

“A.  No,  sir.” 

In  the  list  of  cash  items  of  $5,000  on  F.  S.  9  and  10,  which 
I  sent  to  my  learned  friend,  I  referred  to  three  items  of 
$5,000  ;  that  of  August  12,  1854,  was  a  debit  to  the  cash 
drawer  on  F.  S.  10.  I  turn  you  to  the  account  of  Thurlo 
Hughes  &  Co.,  as  to  which  I  beg  you  to  remember  the 
remarks  I  made  upon  it — that  whenever  there  was  a  dis¬ 
count  on  F.  S.  10,  it  would  appear  to  their  credit ;  you  will 
find  that  amount  is  credited,  as  my  learned  friend,  Mr. 
Montgomery  showed.  The  next,  however,  is  not.  On  Sep¬ 
tember  14,  1854,  the  cash  drawer  is  debited  with  $5,000,  as 
appears  on  F.  S.  10  ;  there  is  no  such  credit  on  their  ac¬ 
count.  The  next  item  of  $5,000  was  cash  out  of  the  drawer, 
July  26,  1855,  and  not  credited  to  their  account. 

In  concluding  my  remarks  on  this  subject,  I  refer  to  the 
lost  leaf  in  the  check  book  of  Thurlo,  Hughes  &  Co. ;  the 
explanation  will  consume  but  a  few  moments.  My  learned 
friend,  Mr.  Montgomery,  was  peculiarly  touching  and  elo¬ 
quent  on  this  subject.  Turning  to  the  entry  of  the  check 
of  $5,000,  on  February  10,  1854,  which  Mr.  Riley  said  was 
a  payment  of  bonus,  my  learned  friend  argued  that  the  lost 
leaf,  if  it  existed,  might  explain  the  deposits  made  February 
4,  1854,  on  which  day  there  was  a  deposit  of  $5,000  to  the 
credit  of  Thurlo,  Hughes  &  Co.,  because  the  margin  of 
this  check  book  explains  the  sources  of  the  deposits.  The 
margin  does  so  explain,  and  because  it  does  so,  it  enables 
me  to  confute  the  guess  of  my  learned  friend.  My  learned 
friend  then  says,  perhaps  that  deposit  of  February  4  was  a 
loan  of  money,  and  this  check  repaid  it.  A  fair  argument, 
if  the  book  itself  did  not  confute  it.  I  think  I  have  given 
the  full  effect  of  his  argument ;  that,  inasmuch,  as  that  leaf, 
which  is  not  here,  might  show  where  that  $5,000  came 
from,  it  may  have  been  a  loan  of  money  which  this  check 
repaid.  If  it  was  a  loan,  it  was  either  a  loan  of  money  from 
Mr.  Boker,  or  from  the  bank,  because  the  check  is  drawn 
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to  C.  S.  Boker.  That  I  presume  follows  naturally  and 
logically  from  the  argument  itself.  "Was  it  a  loan  of 
money  by  the  bank?  No,  sir.  Whenever  the  bank  made 
short  loans  to  the  firm,  of  which  the  evidences  are  so 
frequent  in  this  book,  the  firm  paid  interest,  and  gave 
checks  for  it.  I  point  out  to  you  now  all  such  entries  on 
this  book,  but  not  one  of  them  refers  to  a  loan  of  $5,000  on 
the  4th  February. 

These  stump  sheets  furnish  the  explanation  as  well  as 
the  proof,  and  in  every  instance,  I  think,  without  an  excep¬ 
tion,  the  entries  of  the  checks  are  descriptive,  of  the  pur¬ 
pose  for  which,  or  the  person  to  whom,  they  were  drawn.  I 
have  shown  by  this  book,  that  it  was  not  a  loan  of  money 
by  the  bank.  Was  it  a  loan  by  Mr.  Boker  ?  I  turn  you 
to  his  bank  account,  there  is  no  check  there  in  February, 
1854.  I  turn  to  his  long  book,  there  is  no  such  entry  there. 
It  was,  therefore,  neither  a  loan  by  the  bank  nor  by  Mr. 
Boker.  I  may  add  that  between  the  4th  and  10th  of  Feb¬ 
ruary,  the  account  of  the  firm  was  very  active.  My  friend 
argued,  with  what  drift  I  could  not  discern,  that  on  the  day 
the  check  of  $5,000  was  drawn,  viz. :  the  10th  of  February, 
1854,  the  firm  made  a  deposit  of  $4,000.  That  deposit  was 
a  loan  by  the  bank,  received  upon  a  cheek  due  February 
18.  I  now  point  out  to  you  the  entry  of  the  check  for  the 
interest  on  that  loan  in  the  stump  sheet  of  the  check  book. 
On  the  18tli  of  February,  that  check  of  $4,000  was  paid, 
and  the  entry  like  all  the  entries  on  the  stump  sheet  gives 
the  explanation,  “  Check  given  February  10.” 

The  next  branch  of  the  19th  claim  is  the  Wiltbank  bonus. 
We  claim  the  profits  derived  by  Mr.  Boker  from  Mr.  Wilt- 
bank’s  business.  The  consideration  of  it  was,  as  Mr.  Wilt- 
bank  testified,  the  discounts  which  he  obtained,  from  the 
money  of  the  bank,  for  the  years  ending  July  1st,  1854 ; 
July  1st,  1855  ;  July  1st,  1856.  We  know  what  were  the 
profits  for  the  year  ending  July  1st,  1857 ;  we  know  that 
twelve  notes,  for  $185  each,  were  given  by  Mr.  Wiltbank 
to  Mr.  Boker,  and  that  two  of  the  notes  were  paid  to  the 
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credit  of  Mr.  George  EL  Boker  in  tire  Girard  Bank,  but  in¬ 
asmuch.  as  the  money  was  returned  by  Mr.  Boker  after¬ 
wards,  we  do  not  claim  them.  We  know  precisely  what 
were  the  profits  for  the  year  ending  July  1,  1856,  viz. : 
$1,200  paid  to  Mr.  Boker  in  twelve  monthly  notes  of  $100 
each,  and  collected  to  the  credit  of  Mr.  George  H.  Boker’s 
account,  and  subsequently  carried  to  the  credit  of  his 
father’s  account  after  his  death ;  but  we  do  not  know  the 
exact  amount  of  profits  for  the  year  ending  July  1,  1854, 
and  the  year  ending  July  1,  1855.  Mr.  Wiltbank  informs 
us  that  the  profits  ranged  from  twelve  to  fifteen,  up  to 
twenty-five  hundred  dollars  per  annum,  for  which  notes 
were  given  to  Mr.  Boker.  We  are,  therefore,  in  the  dark 
as  to  the  amount  of  profits  for  these  two  years,  1854,  and 
1855,  except  we  have  recourse  to  his  estimate.  Ke  has 
said  that  $2,500  was  the  limit.  Of  course  he  must  have 
referred  to  one  year,  and  that  year  must  have  been  the  year 
ending  July  1,  1854,  or  the  year  ending  July  1,  1855.  He 
referred  to  $1200  as  the  minimum  limit,  and  that  amount  we 
have  for  the  year  ending  July  1,  1856.  There  must  have 
been  one  year  in  which  the  profits  were  $2,500.  At  page 
288,  vol.  1,  he  is  asked: 

Q.  “  For  how  long  a  time  prior  to  yonr  failure  had  this  arrangement 
existed,  viz.  :  the  paying  to  Mr.  Boker  of  a  share  of  your  profits  ?” 

A.  “  Several  years.  I  think  it  commenced  somewhere  in  the 
neighborhood  of  1853.” 

Q.  “  What  was  the  amount  generally  of  the  notes  given  for  the 
profits  ?” 

A.  “I  think  they  were  generally  divided  equally  into  twelve  notes, 
payable  one  a  month,  varying  according  to  the  profit.  I  should  sup¬ 
pose  the  amount  of  profits  from  §1,200  or  §1,500  to  §2,500  per  year.” 

He  is  speaking  of  the  amount  of  profits  that  went  into 
these  notes  of  Mr.  Boker.  I  scarcely  think  you  will  accept 
the  inference  of  counsel,  that  the  entire  profits  of  any  one 
year  was  so  low  as  $1,200,  and  that  Mr.  Boker  left  him  only 
$600  to  live  upon.  Shylock  would  not  have  done  that 
much.  Mr.  Wiltbank  meant  that  $1,200  was  the  share 
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paid  to  Mr.  Boker.  There  can  be  no  doubt  about  that, 
and  I  beg  to  repeat  the  remark  which  I  made  in  discussing 
the  last  subject  of  bonus,  that,  but  for  the  accidental  cir¬ 
cumstance,  that  Mr.  Boker  collected  these  bonus  notes  in 
an  account  afterwards  transferred  to  his  estate,  we  would 
not  have  known  how  they  were  collected,  and  our  friends 
would  have  said,  as  they  did  in  tbe  other  case,  why  do  you 
not  produce  evidence  to  show  where  they  were  collected. 
It  does  not  follow  that  such  notes  must  have  been  collected  in 
his  own  name,  nor  necessarily  that  he  collected  them  in 
the  B.  R.  account,  or  carried  them  in  the  cask  drawer,  or 
necessarily  in  the  Girard  Bank  at  all.  He  might  have 
handed  them  to  another  person  to  collect,  or  he  might  have 
passed  them  for  value.  It  is  not  necessary  for  us  to  show 
where  or  how  he  collected  these  notes.  It  is  very  evident 
he  did  not  collect  them  in  his  own  account;  the  name  of 
his  son,  George,  was  used  in  an  account  which  the  Direc¬ 
tors  were  forbidden  to  have  access  to  on  the  individual 
ledger.  When  I  have  assumed,  as  I  do  in  the  Bill  of  Par¬ 
ticulars,  which  is  a  summary  of  my  opening  argument,  that 
the  average  of  $1,750  is  a  fair  one  for  the  two  annual  periods 
of  July,  1854,  and  July,  1855,  I  do  no  wrong,  for  one  must 
have  been  $2,500,  the  other  could  not  have  been  less  than 
$1,200.  What  defence  have  we  heard  as  to  this  demand? 
My  learned  friend,  Mr.  Wharton,  argues  that  a  party  may 
lawfully  accept  a  premium  or  commission'  for  ins  endorse¬ 
ment  or  guarantee.  But  there  never  was  such  a  guarantee, 
there  is  not  a  particle  of  evidence  of  it.  On  the  contrary 
the  conversation  between  Mr.  Boker  and  the  Directors  in 
which  this  debt  was  discussed,  would  not  have  taken  place 
if  he  had  been  an  endorser  or  guarantor  of  it;  the  absence 
of  such  a  fact  is  state  I  by  Mr.  Wiltbank  himself.  There¬ 
fore,  I  need  not  discuss  the  point  of  law,  for  it  is  not  appli¬ 
cable  to  this  case.  My  learned  friend,  Mr.  Montgomery, 
gave  a  reason  in  the  shape  of  a  defence  to  this  claim,  which 
cast  its  long  shadow  before  the  argument  of  my  learned 
friend,  Mr.  Wharton,  as  to  the  “inherent  incredibility,” 
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that  a  borrower  would  give  for  so  small  an  amount,  so 
large  a  compensation.  Mr.  Montgomery  has  informed  you, 
and  it  is  true,  that  in  the  year  1854,  Mr.  Wiltbank’s  unpro¬ 
tected  paper  was  only  discounted  to  the  extent  of  $9,500, 
and  in  1855,  only  $4,000.  He  asked  you,  precisely  as  my 
learned  friend  did,  with  that  harmony  which  shows  the 
perfect  accord  between  our  learned  opponents,  can  you  be¬ 
lieve,  and  if  we  had  not  these  notes  in  evidence,  you  would 
have  been  asked  to  disbelieve  that  Mr.  Wiltbank  made  so 
foolish  a  bargain ;  but  in  this  bonus  case,  as  in  the  Thurloj 
Hughes  &  Co.’s  bonus  case,  the  collateral  and  implied  ad¬ 
vantages  were  numerous.  I  open  the  credit  book  for  the 
purpose  of  showing  you  that  if  Mr.  Wiltbank  only  got 
$9,000  in  one  year,  and  $4,000  in  another,  of  his  unprotected 
paper  discounted,  he  got  assistance  between  boards,  to  a 
very  large  amount. 

I  will  ask  you  to  look  over  this  book  and  observe  the  quan¬ 
tum  of  accommodations  furnished  to  the  different  customers 
of  the  bank  and  compare  them  with  Mr.  Wiltbank’s.  At  page 
895  of  the  credit  book,  No.  5,  you  find  that  his  accommoda¬ 
tions  covered  that  page  ;  carried  to  page  907,  they  covered 
half  of  that  page.  On  credit  book,  No.  6,  his  accommodations 
appear  first  on  page  953,  and  cover  that  page  ;  then  to  page 
958,  and  cover  that  page;  then  to  page  967,  and  cover  more 
than  half  of  thatpage.  I  now  pass  to  the  credit  book,  No.  7. 
which  comes  up  to  the  period  of  Mr.  W iltbank’s  failure.  This 
begins  at  page  935  and  covers  page  936.  These  are  the  col¬ 
lateral  advantages  I  have  adverted  to.  I  need  not  remark 
that  if  Mr.  Boker  had  not  been  President  of  the  Girard  Bank, 
it  is  not  probable  he  would  have  received  from  Mr.  Wiltbank 
one  half  the  profits  of  his  business,  in  consideration  of  bank 
discounts.  Besides,  I  think  that  the  extortion  of  this  case 
was  merciless.  AYhen  Mr.  Wiltbank  showed  Mr.  Boker 
that  the  profits  of  his  whole  year’s  business  was  $2,400,  a 
small  amount  enough  for  a  family  to  live  upon,  Mr.  Boker 
was  rather  hard  to  demand  half  of  it.  He  had  not  sowed, 
neither  had  he  harvested ;  he  had  not  spent  an  hour  in  the 
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acquisition  of  these  profits ;  he  had  not  invested  or  risked 
a  dollar  in  these  accommodations.  Every  copper  of  them 
was  bank  money,  and  yet  at  the  end  of  this  year  you  find 
upon  the  undisputed  evidence  of  this  cause,  that  when  the 
profits  of  Mr.  Wiltbank’s  business  were  as  low  as  $2,400, 
he  swept  away  one  half  of  them,  leaving  him  in  the  year 
1856,  but  $1,200  to  live  upon.  I  do  not  wonder  the  man 
broke.  So  in  1857,  when  we  know  the  profits  were  $4,440. 
He  took  one  half  of  that,  as  the  notes  in  evidence  show  ;  it 
was  a  merciless  thing.  But,  fortunately,  there  is,  as  in  all 
things  else,  a  day  of  retribution,  or  there  ought  to  be;  in 
this  case  there  is,  inasmuch  as  the  law  appropriates  the 
whole  of  the  money  to  the  Girard  Bank,  Mr.  Boker  having 
received  these  sums  for  the  use  of  the  money  of  the  Girard 
Bank. 

I  need  scarcely  refer  to  the  idea  thrown  out  by  both  the 
learned  counsel,  mat  the  guaranty  of  Yyse  &  Co.  had  any¬ 
thing  to  do  with  this  money.  It  is  sufficient  to  show,  as 
Mr.  Wiltbank  himself  says,  that  that  was  a  separate  and 
distinct  affair.  At  page  290,  Yol.  1,  in  being  cross-exam¬ 
ined  by  my  learned  friend,  Mr.  Wharton,  he  is  asked  : 

Q.  “  When  you  say  that  the  consideration  of  your  sharing  profits 
with  Mr.  Boker,  was  the  discount  of  certain  notes,  do  you  mean  to  say 
that  was  the  sole  consideration,  and  that  the  fact  of  his  having  guar¬ 
anteed  certain  transactions  on  your  account  formed  no  part  of  that 
consideration  ?” 

A.  “  I  so  understood  it,  and  for  this  reason  ;  that  after  having  paid 
the  $4,000  guarantee  he  proposed  that  I  should  assume  the  risk,  and  I 
conducted  the  business  in  that  way  some  time  without  the  advance  from 
him,  Yyse  &  Son  still  retainingthe  guarantee.” 

Q.  “If  the  guarantee  was  .retained  by  Yyse  &  Son,  how  happens  it 
that  you  considered  the  guarantee  as  not  then  outstanding  ?” 

A.  “I  did  not  consider  it  as  outstanding.  Hooked  upon  it  as  a  sepa¬ 
rate  and  distinct  affair.” 

When  you  refer  to  the  fact  that  that  guarantee,  dated  in 
1845,  had  been  dead  thrice  over,  by  force  of  the  statute  of 
limitations,  you  will  see  why  he  thought  it  was  understood 
to  be  a  separate  and  distinct  affair.  1ST ow,  sir,  what  differ- 
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ence  is  there  in  principle,  or  in  degree,  or  in  morals,  or  in 
law,  between  the  Wiltbank  bonus  and  the  Tliurlo  bonus,  as 
to  the  liability  of  Mr.  Boker  for  the  bank  discounts,  by 
means  of  suck  influence.  Is  there  any  ?  In  the  case  of 
the  Thurlo  bonus,  the  annual  amount  was  definite.  In  the 
case  of  the  Wiltbank  bonus,  the  annual  amount  was  capa¬ 
ble  of  being  rendered  certain  by  the  ascertainment  of  the 
profits.  In  both  of  them,  the  collateral  advantage  arising 
to  the  borrowers,  was  an  unlimited  access  to  the  treasury 
of  the  bank.  My  learned  friend  said  frankly,  and  without 
hesitation,  that  in  point  of  law,  Mr.  Boker  was  liable  for  the 
debt  of  Mr.  Wiltbank,  but  that  was  a  safe  admission,  be¬ 
cause  that  debt  was  paid.  But  why  should  not  the  same 
rule  apply  to  the  Thurlo  bonus  ? 

If  the  Thurlo  debt  stood  upon  this  point  alone,  I 
should  insist  that  Mr.  Boker  was  amenable  for  the  loss. 
He  could  not  derive  the  many  advantages  he  did  from 
such  a  bargain  as  that,  without  being  subjected  to  the 
legal  inference,  that  the  influence  of  that  bargain  led  to 
the  loss,  and  if  so,  he  is  liable  for  it.  You  perceive  now, 
sir,  why  Mr.  Boker  would  not  discuss  the  question  of 
salary.  He  was  receiving,  from  these  two  firms  alone, 
from  six  to  seven  thousand  dollars  a  year  regularly — in 
Mr.  Wiltbank’s  case  not  denied ;  in  Messrs.  Thurlo’s  case 
it  is  proved  by  abundant  and  overwhelming  written  and 
parol  proofs,  without,  on  the  other  side,  one  spark  of 
evidence  to  impeach  it.  What  is  the  difference  in  point  of 
morals  ?  There  is  none.  It  is  one  of  the  most  disgraceful 
facts  in  the  cause  that  a  bank  officer  should  secretly 
accept  bonus  monies  from  borrowers,  and  sit  at  the  Board 
playing  the  part  the  law  required  of  a  disinterested  agent 
of  the  bank  in  loaning  its  money.  This  point  of  law  is 
squarely  raised  in  this  case,  and  the  decision  of  it  will 
become  the  law  in  this  community  for  the  next  generation 
to  come.  The  result  of  this  cause  ought  to  impress 
clearly  upon  the  law  of  Pennsylvania  the  rule,  that 
a  banking  officer  cannot  do  this  thing,  and  that  if  he  does 
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it,  lie  incurs  the  peril  of  sustaining  the  loss  which  was 
the  consequence  of  the  wrongful  act.  I  am  seeking  to 
avoid  a  waste  of  words  in  my  discussion  of  this  matter,  at 
the  same  time  not  to  avoid  reference  to  any  material 
point.  I  know  that  it  is  sufficient  for  me  to  direct  your 
attention  to  the  main  issues.  I  would  rather  rely  upon  the 
workings  of  your  own  reflections  than  an  elaboration  of 
my  own.  I  avow  that  each  of  these  bonuses  is  unlawful ; 
each  is  condemned  by  the  authorities  which  you  have 
had,  and  will  have,  copiously  laid  before  you,  condemning 
agents  of  corporations  who  place  themselves  in  an  attitude 
hostile  to,  or  inconsistent  with,  the  duties  they  owe  to  the 
corporation,  whose  monies  they  thus  sacrifice  or  put  in 
peril. 

The  last  branch  of  the  Nineteenth  Claim  is  for  the  excess 
over  6  per  cent.,  on  $25,000  of  bank  money,  which  Mr.  Boker 
placed  as  capital  in  the  firm  of  Godfrey  &  Co.  at  8  per 
cent,  per  annum,  in  the  name  of  his  son,  Charles  S.  Boker, 
Jr.,  who  was  in  Europe.  Mr.  Marshall,  at  p.  335,  vol.  1, 
refers  to  this  transaction,  and  it  is  my  main  object  at 
present  to  show  you  that  the  whole  of  that  money  placed 
in  that  firm  as  if  it  were  Mr.  Boker’s  money,  or  his  son’s, 
was  the  money  of  the  bank.  I  call  yoqr  special  attention 
to  that  fact  because  there  is  a  family  resemblance  in  all 
these  cases.  At  p.  341  Mr.  Marshall  is  asked — 

Q.  By  Mr.  Hirst.  “  Please  give  the  dates  and  amounts  of  the  sums 
composing  the  $25,000  credited  to  Charles  S.  Boker,  Jr.,  as  capital  in 
the  firm  of  Godfrey  &  Co.  ?” 

A.  11  March  1,  1853,  $4,767.50. 

“  July  5,  1853,  $9,745. 

“  September  13,  1853,  $10,487.50.” 

As  to  the  first  amount,  please  turn  to  F.  S.  9,  and  you 
will  find  that  sum  was  taken  from  the  cash  drawer.  The 
entry  is  as  follows : 


“  March  2,  ’53,  Godfrey  &  Co. 
"Discount, 


$5,000 
232  50 


$4,767  50” 
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The  next  on  F.  S.  9,  is  “Godfrey  &  Co.,  July  7,  $9,745.” 
I  now  show  you  the  entry  of  the  notes  in  F.  S.  15,  under 
date  of  March  1st,  due  December  1-4,  and  July  5,  1853, 
due  December  1-4.  The  last  is  September  13,  1853,  $10,- 
487.50.  Turning  to  F.  S.  9,  you  find  the  entry,  “Septem¬ 
ber  14,  Godfrey  &  Co.  $10,678.83.”  In  F.  S.  15,  under 
date  of  September  13,  are  two  notes,  one  $5,000  and 
another  of  $6,000,  due  March  1-4,  and  March  5-8,  marked 
“Godfrey,”  and  “returned.”  The  whole  of  that  $25,000 
was  money  of  the  bank  which  came  from  the  cash 
drawer.  For  the  use  of  that  money,  Mr.  Boker  received 
eight  per  cent,  until  January  1,  1856,  when  the  parties  came 
to  a  settlement  of  their  account,  as  appears  in  appendix, 
vol.  1.  p.  69.  The  exhibit  commences,  “  Jan.  1.  Amount 
capital  loaned  M.  &  M.  by  G.  S.  Boker,  $16,000.”  You  ob¬ 
serve  that  the  name  of  the  son  is  now  dropped.  What  is 
the  answer  to  this  claim  ?  The  answer  is  that  Marshall  & 
Mann,  or  Godfrey  &  Co.,  never  paid  the  interest  agreed 
upon,  relying  upon  an  entry,  at  the  end  of  F.  S.  17,  made 
by  Mr.  Boker,  of  the  balance  due  in  1856.  This  entry 
furnishes  us  no  foundation,  or  color,  for  the  assertion.  It 
merely  states  how  much  was  then  due.  Can  it  be  that 
interest  was  not  paid  as  agreed  from  1853  to  1856,  the 
notes  being  renewed  from  time  to  time  ?  What  does 
Marshall  say?  Mr.  Marshall  was  an  unwilling  witness, 
and  if  he  had  not  paid  it,  my  friends  would  or  could 
have  asked  him.  At  p.  341  he  is  asked : 

Q.  “At  what  rate  of  interest  was  that  capital  placed  in  the  firm 

A.  “  At  eight  per  cent,  per  annum,  up  to  January  1st,  1856  ;  then  it 
was  six  per  cent.” 

I  did  not  ask  him  whether  he  paid  eight  per  cent., 
because  such  is  the  inevitable  deduction  from  what  he 
states.  I  now  call  your  very  special  attention  to  the  facts 
exhibited  in  reference  to  this  firm  after  January  ’56.  The 
firm  was  a  myth  as  to  capital ;  there  was  no  real  capital  in 
it  but  Mr.  Boker’s.  Mr.  Marshall  says  that  he  himself  put 
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in  $1,500,  and  Mr.  Mann  $1,000,  that  had  been  sunk  long 
before.  In  January,  1856,  there  was  $16,000  due  to  Mr. 
Boker,  which,  though  paid  to  Mr.  Bolcer  partly  in  weekly 
payments  of  $80,  to  his  son  George  II.  Boker,  it  turned 
out  in  the  end  that  the  bank  was  made  to  carry  a  debt  of 
$28,000.  That  loss  is  a  question  before  you  in  the  14th 
claim.  The  effort  to  get  the  $16,000  out,  cost  the  bank  a 
suspended  debt  of  $28,000.  At  p.  335,  after  stating  that 
that  $16,000  was  to  be  left  in  the  firm  on  the  C.  S.  Boker 
account,  Mr.  Marshall  says  : 

“We  were  to  have  a  line  of  discounts  at  the  Girard  Bank  not  exceed¬ 
ing  $35,000;  the  understanding  was,  it  was  to  be  our  business  paper. 
I  so  understood  it.  There  were  no  writings  drawn  up.  Mr.  Charles  S. 
Boker,  senior,  promised  that  line  of  discounts.  I  paid  the  $80  per 
week  to  Mr.  George  II.  Boker.  All  the  credit  of  Charles  S.  Boker 
was  paid  and  overpaid,  principal  and  interest.  Our  firm  received  the 
line  of  discounts  promised.  Sometimes  it  did  not  come  up  to  that  and 
sometimes  it  exceeded  it.  It  went  up  at  one  time,  my  impression  is,  to 
about  $57,000. 

You  observe  at  the  time  the  parties  came  together  in 
January,  1856,  when  Mr.  Boker  had  yet  to  receive  $16,000 
from  the  firm,  he  agreed  to  discount  paper,  and  this  resulted 
in  the  loss  appearing  in  the  fourteenth  claim  ;  in  other  words, 
this  arrangement  was  to  pay  his  debt,  but,  in  fact,  it  was 
paid  with  the  money  of  the  Girard  Bank.  How  was  it 
paid  ? 

It  is  not  denied  that  $80  per  week  was  paid  to  Mr.  Geo.  H. 
Boker,  from  the  first  of  January,  1856  to  the  death  of  Mr. 
Boker,  making  over  $8,000 — over  $4,000  a  year.  This  was  a 
contribution  towards  the  personal  expenses  of  Mr.  George 
II.  Boker,  and  shed  some  light  upon  the  question  of  the  pri¬ 
vate  estate  of  Mr.  Boker.  It  is  perfectly  clear  from  the 
evidence,  it  cannot  be  otherwise  than  clear,  that  this  bar¬ 
gain,  made  by  Mr.  Boker,  had,  for  its  basis,  the  payment  of 
that  money  which  he  put  into  the  firm.  It  was  a  success, 
so  far  as  Mr.  Boker  was  concerned ;  so  was  Messrs.  Thurlo 
&  Hughes;  so  was  Mr.  Wiltbank.  He  received  from  them 
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all  the  perquisites  that  flowed  necessarily  from  the  trans¬ 
actions,  but  the  bank  was  a  loser  to  the  extent  of  $28,000 
in  the  case  of  Marshall  &  Mann ;  oyer  $90,000  in  the  case 
Thurlo,  Hughes  &  Co.;  and  in  the  case  of  Mr.  Wiltbank, 
the  bank  were  running  the  risk  of  a  large  amount  of  unpro¬ 
tected  paper,  which,  in  point  of  fact,  they  Avould  not  have 
run,  but  for  this  bargain  of  Mr.  Boker. 

I  have  gone  through  these  nine  claims,  which,  as  I  have 
said,  wrould  have  arisen  from  the  evidence,  if  the  books 
E.  S-,  9  and  10  and  B.  R.  2,  had  never  existed.  How  we 
have  had  no  difficulty  in  understanding  these  claims — not 
the  slightest.  I  look  upon  this  inventory  of  claims  that 
you  have  before  you  as  a  trial  list.  It  is  not  the  fault  of 
the  bank  that  this  list  is  so  long.  Each  one  of  the  claims  of 
the  bank  represent  an  independent  mode,  together,  exhibit 
every  conceivable  mode  of  getting  at  the  money  of  the  bank. 
You  will  have  no  difficulty  in  understanding  them.  There 
is  nothing  intricate  or  complicated  about  them.  You  can 
have  no  difficulty  in  deciding  whether  Mr.  Boker  over¬ 
drew  his  private  account ;  nor  how  much  he  was  indebted 
for  overdrafts  at  the  time  of  his  death ;  nor  whether  he  is 
liable  for  the  $9,000  note  and  the  $24,000  note ;  nor  whether 
he  must  refund  the  Bickel  deposit ;  nor  in  fixing  the  amount 
fairly  chargeable  to  him  on  the  footing  of  the  little  box 
fund,  and  the  credits,  if  any,  that  he  is  entitled  to ;  nor  in 
deciding  the  Richard’s  stock  claim ;  and  certainly  none  at 
all  in  reference  to  the  claims  for  bonus  paid  by  Thurlo, 
Hughes  &  Co.,  and  Mr.  Wiltbank,  and  Marshall  &  Mann. 
They  are  not  more  difficult  than  the  ordinary  causes  that 
are  tried  every  day  in  the  District  Court,  and  a  majority  of 
them  much  less. 

I  will  now  take ’up  six  other  claims  that  may  be  conve¬ 
niently  considered,  in  this  order,  to  wit :  the  eighth,  the 
tenth,  the  eleventh,  the  twelfth,  thirteenth  and  fourteenth, 
leaving  but  five  claims  to  be  considered,  and  in  those  five 
will  be  drawn  into  view  the  B.  R.  account,  and  their  natural 
collaterals,  bond  account  and  loan  account.  The  six  I  am 
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now  about  to  consider  will  be  a  very  proper  introduction 
to  the  consideration  of  the  B.  R.  accounts. 

The  eighth  claim  is  as  follows : 

“  To  interest  on  $99,712.46,  the  amount  of  Reading  Railroad  notes, 
delivered  to  Mr.  Boker,  to  be  deposited  for  collection  to  the  credit  of 
the  Commonwealth,  and  deposited  by  him  in  his  B.  R.  account  from 
their  respective  dates  of  payments,  until  the  amounts  were  credited  to 
the  Commonwealth,  November  17th,  1852,  $3,351.69,  with  interest  from 
that  date.” 

It  seems  that  the  Reading  Railroad  Company  were  in¬ 
debted  to  the  Commonwealth,  for  a  balance  due  the  State, 
on  the  purchase  of  the  inclined  plane  over  Schuylkill. 
That  account  was  settled  by  the  delivery  of  notes  to  Gen. 
Bickel,  then  State  Treasurer,  which  were  handed  to  Mr. 
Boker  to  be  deposited  for  collection,  to  the  credit  of  the 
Commonwealth,  and  which  it  was  his  duty  to  immediately 
deposit  to  the  credit  of  that  account  for  collection,  just  as  it 
was  his  duty  to  deposit  the  $29,067.48  to  the  credit  of  the 
Commonwealth,  as  soon  as  he  received  them.  Instead  of 
that,  he  placed  them  to  the  credit  of  the  B.  R.  account, 
soon  after  he  received  them ;  they  were  all  collected  in 
that  account ;  the  money  remained  in  that  account  until 
November  17th,  1852.  In  the  meantime  Mr.  Boker  used 
that  money  to  repay  the  cash  drawer,  in  part — the  money 
he  employed  to  discount  paper  with.  If  that  money  had 
not  been  so  used  by  him,  he  would  have  required  it  from 
the  cash  drawer,  and  it  would  have  been  debited  on  F.  S.  9. 
The  money  was  the  money  of  the  bank,  for  the  bank  be¬ 
came  liable  to  the  Commonwealth  on  the  payment  of  the 
notes.  If  this  Commonwealth  money  had  not  been  credited 
to  the  B.  R.  account,  he  could  not  have  drawn  to  the  amount 
he  did,  and,  therefore,  the  credit  in  F.  S.  9  and  10  would 
have  been  so  much  less. 

The  claim,  for  interest  on  these  sums,  appears  nowhere 
else  than  in  this  claim.  It  does  not  appear  in  the  fifth 
claim  for  interest  on  monies  taken  from  the  cash  drawer, 
because  it  was  not  taken  from  the  cash  drawer. 
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The  transaction  is  fully  stated  on  pages  274  and  275, 
Yol.  1,  by  Mr.  Bradford,  the  Treasurer  of  the  Company. 
There  were  seven  of  these  notes,  the  total  was  $99,712.46. 
He  describes  them.  He  says,  they  were  paid  at  maturity. 
The  list  of  the  notes  is  printed  on  page  274.  I  will  trace 
them  into  that  account,  through  the  deposit  book.  The 
deposit  book,  B.  R.,  No.  14,  contains  the  entry  of  the  fol¬ 
lowing  notes  for  collection :  “  Jan.  8,  1852,  S.  Bradford; 
$20,000  due  Feb.  1,”  and  another  “$11,512.46,  due  Feb.  S,” 
marked  on  the  margin  “  Commonwealth.” 

In  the  same  book  on  the  24th  of  February,  we  have  the 
following  entries  of  notes,  deposited  to  the  credit  of  B.  R. 
for  collection:  “S.  Bradford,  Tr.,  $30,000,  payable  May 
1st”;  “$10,000,  payable  June  1st  ”  ;  $10,000,  payable  July 
1st”;  “$10,000,  payable  August  1st”;  and  $8,200,  payable 
Sept.  1st — marked  in  the  margin  in  Mr.  Boker’s  hand¬ 
writing,  “Commonwealth.”  I  turn  to  the  same  book,  under 
date  of  March  4th,  1852,  and  read  the  following  entry : 
“Due  Commonwealth,  $99,712.46,”  also  in  Mr.  Boker’s 
handwriting.  I  have  now  traced  into  the  B.  R.  account 
these  notes  which  belonged  to  the  Commonwealth  and 
should  have  been  placed  to  its  credit.  I  will  now  show 
you  they  were  paid  and  credited  to  the  B.  R.  account- 
Under  date  of  January  31st,  1852,  appears:  “Bradford, 
Tr.,  $20,000,”  that  is  the  first  note ;  the  next  is  “  Feb.  8, 
$11,512.46,”  paid  to  the  credit  of  that  account ;  the  next 
is  May  1st,  1852,  $30,000,  Bradford”;  the  next  is  “June 
1st,  ’52,  Bradford,  $10,000”;  the  next  is  “July  1st,  1852, 
Bradford,  $10,000,”  and  the  next  “Aug.  1,  1852,  (paid  the 
day  before,)  Bradford,  Tr.,  $10,000”;  and  the  last  is  “Sep¬ 
tember  1, 1852,  (Bradford,  Tr.,)  $8,200  ”  ;  making  the  whole 
amount  of  $99,912.46.  Now  you  will  observe  that  of  this 
amount,  $31,512  went  into  that  account  early  in  February, 
1852  ;  $30,000  went  into  the  account  on  the  first  of  May  ; 
$10,000  on  the  first  of  June,  and  $10,000  on  the  first  of 
July;  the  same  amount  on  the  first  of  August,  and  $8,200 
on  the  first  of  September,  1852.  If  you  turn  to  the  B.  R. 
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account,  you  will  find  when  it  went  out  of  that  account, 
it  went  to  the  credit  of  the  Commonwealth  on  the  17th 
of  November,  1852,  by  two  checks  marked  “Reading,” 
$88,200,  and  $11,512.56.  On  that  day,  and  not  until  that 
day,  did  Mr.  Boker  let  that  money  go  out  of  that  account, 
(see  pages  299  and  800.)  Mr.  Lane  was  called,  and  he 
brought  with  him  the  Commonwealth’s  Ledger  account ; 
he  was  asked  to  turn  to  it,  and  state  at  what  time  the  Com¬ 
monwealth  received  credit  for  these  sums.  He  states  on 
November  17th.  The  entries  are  “Nov.  17,  1852,  by 
Reading  R.  R.  Co.,  $82,000,  interest  from  date  $11,512.46,” 
and  being  asked  from  what  source  were  these  credits  de¬ 
rived,  he  produced  the  two  checks,  on  B.  R.  2,  just  referred 
to,  both  in  Mr.  Boker’s  handwriting. 

Mr.  Bickel  is  asked  whether  he  knew  of  the  manner  in 
which  this  money  was  used,  page  739,  vol.  2. 

Q.  “  Do  you  recollect  receiving  and  depositing  for  collection  in  the 
Girard  Bank,  the  promissory  notes  of  the  Reading  Railroad  Company, 
given  for  the  balance  of  the  purchase  money  of  Inclined  Plane,  exten¬ 
sion,  and  bridge ? ” 

A.  “I  do.” 

Q.  “  To  whom  did  you  hand  the  notes  ?  ” 

A.  “  To  Mr.  Boker.” 

Q.  “Were  they  deposited  by  you  to  the  credit  of  the  Common¬ 
wealth  ?  ” 

A.  “They  were  left  in  the  Bank  for  collection.” 

Q.  “For  whose  credit?” 

A.  “For  the  credit  of  the  Commonwealth.” 

Mr.  Burke,  at  page  404,  gives  the  same  explanation  that 
I  have  given.  He  says  : 

O  J 

“  I  referred  on  pp.  313  and  314,  to  two  checks  on  B.  R.  collection  ac¬ 
count  of  November  16,  1852,  Commonwealth  from  Reading  R.  R.  Co., 
one  for  $88,200,  and  one  for  $11,512.46.” 

Mr.  Burke  refers  to  an  Act  of  Assembly,  passed  in  1852, 
by  which  the  State  Treasurer  was  authorized  to  negotiate 
a  loan  for  $98,000  to  be  reimbursed  as  soon  after  the  1st  of 
December,  as  the  Reading  Railroad  should  pay  the  balance 
they  owed  the  State,  and  suggests,  as  I  should  have  done 
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if  I  had  seen  the  Act  of  Assembly,  that  Mr.  Boker  had 
used  the  money  until  it  was  wanted,  but  it  is  no  reason 
why  he  should  not  pay  interest  on  it.  If  the  money  was  not 
wanted  until  the  next  December,  it  should  have  been  used 
for  the  profit  of  the  Girard  Bank  and  not  Mr.  Boker’s  profit. 
It  is  the  legitimate  right  of  a  bank  to  use  and  make  money 
out  of  individual  deposits. 

At  page  753,  vol.  2,  Gen.  Bickel  is  asked  : 

Q.  “Did  you  make  the  deposit  you  did,  of  the  Beading  Bailroad 
notes,  amounting  as  they  did  to  about  $100,000,  for  the  purpose  of 
enabling  Mr.  Boker  to  discount  notes  with  the  proceeds  of  them  ;  and 
do  you  know  now,  or  did  you  ever  know,  that  they  had  been  used  for 
that  purpose  ?” 

A.  “I  did  not  deposit  them  with  any  such  understanding,  nor  do  I 
know  that  they  were  used  for  such  a  purpose.” 

I  ask  you  to  report  that  the  diversion  of  money,  now  the 
subject  of  discussion  was  an  unlawful  diversion ;  that  no 
bank  officer,  neither  the  President,  Cashier  nor  Teller,  nor 
anybody  else  connected  with  a  bank,  can  lawfully  divert 
credits  from  the  account  to  which  they  are  dedicated  by 
the  party  depositing  the  money;  and  that  party  in  this  in¬ 
stance  was  the  Commonwealth.  It  was  State  money,  and 
a  criminal  offence  to  use  it  under  the  Commonwealth.  It 
should  have  been  used  in  no  other  way  than  in  the  lawful 
way  that  a  bank  uses  deposits.  When  it  was  put  into  the 
railroad  account,  it  was  a  wrongful  act  on  the  part  of  Mr. 
Boker,  no  matter  whether  he  made  a  profit  on  it  or  not. 
But  I  will  show  you  how  he  made  profit  on  it.  Turning 
to  the  check  of  the  6th  of  May,  1852,  with  Avhich  he  paid 
the  drawer  and  obtained  a  credit,  you  find  that  but  for  the 
credits  derived  from  this  source,  Mr.  Boker’s  checks  on  B.  R. 
would  have  overdrawn  that  account  over  $50,000,  and  he 
would  have  been,  of  course,  under  the  necessity  to  draw 
his  check  for  so  much  less,  and  the  sum  due  to  the  cash 
drawer  would  have  been  so  much  more.  Unless  you  allow 
interest  here,  you  allow  it  nowhere  else,  for  it  is  not  charged 
in  any  other  claim. 
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I  now  pass  to  the  second  branch  of  the  eighth  claim. 
That  claim  is  for  a  cash  deposit  on  B.  R.  2.  It  seems  that 
in  1853,  the  Commonwealth  borrowed  from  each  of  the 
City  Banks  $125,000;  the  Girard  Bank  among  the  rest, 
credited  the  Commonwealth  account  with  that  sum.  On 
referring  to  that  account,  you  will  see  that  it  was  only  a 
paper  credit,  for  the  account  was  never  drawn  so  low  during 
the  currency  of  that  loan  as  $125,000,  so  that  the  bank 
seemed  to  loan  that  sum  but  did  not.  Still  the  account 
was  credited  with  it,  and  the  bank  was  fairly  entitled  to  the 
interest,  amounting  to  $3,487.50,  but  Mr.  Boker  deposited 
it  in  the  B.  R.  account  on  the  10th  of  November,  1853.  Mr. 
Burke  explains  this,  as  I  do,  at  p.  333.  It  is  interesting  to 
trace  the  multiform  modes  in  which  Mr.  Boker  took  liber¬ 
ties  with  the  monies  of  the  bank.  This  is  one  of  them,  on 
page  333,  Mr.  Burke  says: 

“That  the  debit  on  the  Commonwealth’s  account,  is,  “ Nov.  10th, 
1853,  to  C.  S.  13.,  temporary  loan  $128,437.50,”  (this  includes  the  interest 
$3,437.50.) 

The  entry  imports  that  Mr.  Bolter  loaned  the  money, 
whereas  the  bank  did.  That  was  another  exhibition  of 
unreal  wealth,  which  Mr.  Boker  was  in  the  habit  of  exhibit¬ 
ing  on  title  deeds,  City  loans,  capital  in  firms,  and  other 
investments  and  transactions.  You  observe  the  irregularity 
and  great  impropriety  of  this  entry ;  the  interest  should 
have  gone  to  Disct.  and  Int.  account,  and  to  the  stock¬ 
holders  in  their  dividends.  I  make  no  claim  in  this  con¬ 
nection  for  that  money,  for  this  reason.  When  we  opened 
our  case  we  were  not  aware,  nor  could  we  foresee  the  man¬ 
ner  in  which  our  learned  friends  would  treat  the  cash 
deposits  to  the  credit  of  B.  R.  2.  I  then  claimed  this  item, 
as  well  as  others,  including  the  $20,000  received  by  B.  R.  2, 
from  the  Lancaster  Bank  without  consideration,  inasmuch 
as  all  the  cash  receipts  to  the  credit  of  B.  R.  2,  are  dis¬ 
claimed  by  the  other  side  as  belonging  to  Mr.  Boker, 
and  as  their  whole  scheme  and  scope  of  argument  was,  that 
they  were  not  only  bank  money,  but  were  applied  by  Mr. 
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Boker  for  bank  purposes,  it  is  quite  unnecessary  that  we 
should  single  out  and  claim  any  one  of  them. 

It  would  be  to  waste  your  time  to  show  that  a  single  or 
several  of  the  cash  deposits  were  the  property  of  the  bank, 
when  the  argument  of  the  other  side  does  not  raise  a 
doubt  upon  the  subject. 

I  therefore  pass  to  the  10th  claim.  This  is  another  cash 
deposit  in  B.  R.  2.  But  it  is  interesting  to  look  at  the 
various  forms  and  shapes  of  the  dealings  of  Mr.  Boker ; 
and  this  is  very  peculiar.  The  estate  of  John  Hill,  repre¬ 
sented  by  Joseph  A.  Clay  and  Paul  Thurlo  as  trustees,  had 
a  credit  on  the  individual  ledger  of  the  bank  of  $1,506.82. 
It  was  trust  money  and  deposited  in  the  name  of  the  trus¬ 
tees  and  remaining  there.  On  the  15th  of  May,  1856,  Mr. 
Boker  drew  a  check  on  that  account  for  that  sum,  being 
the  entire  amount  to  the  credit  of  the  estate,  and  deposited 
the  amount  to  the  credit  of  B.  R.  2.  The  deposit  appears 
on  B.  R.  No.  17,  in  Mr.  Boker’s  handwriting. 

“  May  15th,  Thurlo  &  Clay,  $1,500.82.” 

After  Mr.  Boker’s  death  John  C.  Mitchell,  Esq.,  who  was 
counsel  for  the  estate,  demanded  that  money  from  the  bank, 
and  they  paid  it,  and  charged  it  to  profit  and  loss.  Mr. 
Burke  gives  us  a  very  fair  account  of  this  transaction  on 
pp.  351  and  355,  and  says  all  I  need  say  about  it;  except 
that  it  contributes  to  show  with  what  an  unlicensed  hand 
Mr.  Boker  seized  upon  bank  money  in  every  direction. 

Mr.  Oakford  refers  to  the  subject  at  p.  821  to  p.  823,  vol. 
2.  Being  shown  the  check  he  says,  that  is  the  check  which 
drew  out  the  amount ;  and  at  p.  823  he  says,  it  was  credited 
to  John  C.  Mitchell’s  account  on  the  14th  of  May,  1858. 
Mr.  Clay,  at  p.  815,  says,  that  he  was  one  of  the  assignees 
of  the  estate,  and  that  the  auditor  reported  (and  this  may 
be  an  explanation  of  Mr.  Boker’s  act,  but  it  did  not  save 
the  bank  from  the  loss,)  the  entire  balance  of  that  estate  to 
Paul  Thurlo.  I  suppose  that  is  the  reason  Mr.  Boker  took 
the  liberty  he  did  with  it,  but  he  left  the  account  in  such  a 
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way  that  the  bank  had  to  pay  the  money ;  and  when  my 
learned  friends  say  to  ns  : 

“  Why  did  you  pay  this  without  a  suit  at  law,  in  which  proceeding, 
the  administrators  might  have  had  notice  ?” 

I  reply,  that  the  law  of  Pennsylvania  was  very  stringent 
upon  banks  wbo  refused  to  pay  depositors  on  demand,  and 
this  bank  would  have  been  placed  in  peril  if  sbe  bad  re¬ 
fused  payment,  and  in  disgrace  if  compelled  to  expose  tbat 
ber  President  bad  drawn  the  money  and  put  it  into  such 
an  account  as  B.  R.  They  could  not  dispute  it.  It  was  a 
credit,  standing  on  the  face  of  the  Ledger,  to  the  estate, 
and  Mr.  Boker  should  have  left  tbat  account  in  such  a  con¬ 
dition  tbat  the  bank  might  have  been  saved  the  loss. 

Mr.  Auditor,  allow  me  to  say  a  word  about  these  books 
of  the  bank.  The  bank  provides  them  at  large  expense 
for  the  use  of  its  officers  and  for  the  information  of  its 
stockholders,  and  for  the  use  in  litigations  where  the  trans¬ 
actions  of  the  bank  come  into  question,  as  well  as  where 
the  rights  of  the  stockholders  may  be  affected.  They  are 
used  for  the  purpose  of  giving  stockholders  the  means  of 
information  to  know  what  the  president  has  been  doing  as 
well  as  the  directors.  They  are  used  for  the  purpose  of 
protecting  and,  as  I  have  already  remarked,  of  detecting 
the  officers  of  the  bank  in  their  daily  commerce  with  the 
funds  of  the  bank.  And,  beyond  tbat,  they  are  necessary 
for  an  exhibition  of  the  affairs  of  the  bank,  and  I  say  it  is 
the  duty  of  every  officer  of  a  bank  to  see  that  they  are 
kept  in  such  a  way  that  an  auditor,  appointed  as  yon  are 
by  the  court,  will  not  be  required  to  spend  six  years  to 
make  out  what  they  mean. 

The  rights  of  third  parties  are  involved  in  this  ques¬ 
tion.  Every  one  who  deals  with  a  bank  has  a  right  to  rely 
upon  their  books.  They  can  be  called  at  any  time  for 
inspection,  in  any  litigation.  If  they  appear  confused, 
what  is  the  presumption  of  law  ?  The  presumption  is  that 
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something  wrong  has  been  carried  on,  and  it  is  our  object 
to  show  that,  in  this  particular  transaction,  the  books  of 
the  bank  were  left  in  such  a  way  that  the  bank  suffered  the 
loss.  A  corporation  can  only  act  through  her  agents,  and. 
generally,  prove  her  transactions  by  the  records  contained 
in  her  books ;  and  I  trust  that,  in  your  report,  you  will,  in 
fitting  language,  the  court  will  confirm  you,  mark  out  the 
duty  of  bank  officers  in  this  respect,  so  that  hereafter  no 
one  of  them  will  ever  so  mismanage  the  accounts  of  a 
bank  as  to  produce  such  litigation  as  this.  Look  for  in¬ 
stance  at  the  book  called  “  F.  S.  3,”  which  was  called  a  book 
of  the  bank  by  my  learned  friend,  Mr.  Wharton ;  a  book 
that  does  not  rise  to  the  dignity  of  an  ordinary  grown  pass¬ 
book  ;  a  book  five  or  six  inches  long,  with  about  six  leaves 
in  it,  and  half  of  them  loose.  Call  that  a  bank  book ! 
Call  that  a  bank  book  which  involves  the  title  to  over 
$300,000  of  property !  It  is  absurd.  When  I  come  to 
discuss  that  point  I  will  have  more  to  say  about  it ;  this 
particular  claim  I  pass  by,  and  will  not  take  rip  your 
time  further  to  prove  that  one  of  the  cash  deposits  in  B.  R 
belong  to  the  bank,  when  it  is  conceded  they  all  belong  to 
the  bank. 

I  will  now  take  up  the  eleventh  claim,  which  is  under 
the  head  of  usury.  I  presented,  with  the  bill  of  particulars, 
an  exhibit  marked  "A,”  of  the  amount  of  usury  proved  to 
have  been  received  by  Mr.  Boker,  on  the  loan  of  the  funds 
of  the  Grirard  Bank.  This  statement  was  served  at  the  time 
upon  our  learned  friends  on  the  other  side.  The  sums  in 
it  amount  to  $33,543.93  My  learned  friend,  Mr.  Mont¬ 
gomery,  pointed  out  one  error  in  it,  the  only  one  that  has 
been  pointed  out,  to  wit :  that  one  item  appeared  twice 
$158.34.  I  agree  it  is  so.  It  is  under  date  of  March  8 
1856,  and  you  will  therefore  deduct  that  amount  from  the 
total.  I  served  upon  my  learned  friends,  also,  a  supple¬ 
mental  statement  of  items  of  usury,  amounting  to  $2,917.- 
43,  and  in  reference  to  that,  no  error  has  been  pointed  out. 
It  is  founded  upon  the  entries  in  F.  S.  9  and  10,  and  B.  R. 
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2,  and  is  not  capable  of  being  refuted.  These,  together 
make  the  sum  of  $36,461.38  of  usurious  profits  for  the  loans 
of  bank  money.  This  does  not  form  any  part  of  the  fifth 
claim,  which  is  for  legal  interest  on  money  received  by  Mr. 
Boker,  from  the  drawer ;  for  convenience  sake  the  excess 
above  legal  interest  appears  in  this  eleventh  claim.  The 
interest  claimed  in  fifth  claim,  as  you  observe  on  the  ex¬ 
hibit  connected  with  it,  was  purely  and  simply  of  sums 
received  from  the  drawer,  at  the  rate  of  six  per  cent. 
These  are  extra  and  outside  of  these  amounts,  and,  of 
course,  they  form  a  separate  and  independent,  and  addi¬ 
tional  claim.  My  learned  friend  asked  the  question,  why, 
if  you  charge  Mr.  Boker  with  interest  on  the  sums  of 
money  which  he  used,  will  you  not  allow  him  to  retain  the 
profit  which  these  transactions  earned  ?  The  reason  is  ob¬ 
vious,  because  when  an  agent  uses  the  funds  of  a  principal, 
the  principal  is  entitled  to  all  the  profits,  and  where  it  can 
be  ascertained  he  received  more  than  legal  interest  for  the 
use  of  the  money,  the  interest  belongs  to  the  owner  of  the 
fund.  That  appeared  to  be  clear  law,  by  the  cases  I  cited 
in  my  opening  argument,  and  it  will  appear,  if  possible, 
more  clearly  by  the  cases  which  I  shall  present  hereafter. 
I  hold,  and  I  believe  the  law  to  be  clear  and  free  of  dis¬ 
pute,  that  whatever  profits  an  agent  derives  from  the  use  of 
the  money  of  his  principal,  whether  he  obtains  possession 
of  that  money  with  or  without  leave,  with  or  without  lawful 
authority,  clandestinely  or  by  delegation  of  authority,  he  is 
liable  to  account  to  his  principal  for  all  the  profits  he  has 
received.  That  is  to  say,  he  cannot  take,  for  instance, 
$10,000  from  the  cash  drawer  of  a  bank,  and  return  to  the 
bank  six  per  cent,  if  he  received  twelve  or  eighteen  per 
cent.  He  must  account  for  all  of  it,  and  in  this  part  of  the 
cause,  Mr.  Boker  is  asked  to  account  for  it  all.  These 
items  are  large ;  if  you  will  run  your  eye  down  the  list, 
you  will  find  that  some  of  them  are  very  extravagant,  for 
instance,  one  is  $4,585.89,  in  the  shape  of  extra  interest  on 
one  transaction ;  on  another,  within  about  thirty  days  of 
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that,  the  profit  was  $3,175.  The  legal  interest  was  $1,443.75, 
and  the  amount  received,  $4,618.75.  That  was  a  loan  of 
$100,000  to  the  Reading  Railroad  Company  for  which 
you  may  remember,  Mr.  Boker  charged  one  and  a  half  per 
cent,  a  month,  and  a  half  per  cent,  commissions  in  addition. 
In  the  supplemental  statement,  you  will  see,  also,  some  rich 
instances ;  they  are  principally  Longenecker  &  Mytinger 
discounts,  and  I  call  your  attention  to  some  of  them,  to 
show  in  what  form,  and  in  what  name  Mr.  Boker  would 
enter  these  transactions  upon  F.  S.  9  and  10.  On  F.  S.  9 
and  10,  of  date  of  March  2,  1853,  is  this  entry  : 

“  John  Tucker,  $43,400.23,  discount  $1,540.72.” 

On  referring  to  the  deposit  book,  you  will  find  that  Mr. 
Tucker  had  nothing  to  do  with  that  transaction  ;  they  were 
the  notes  of  Longenecker.  When  Mr.  Tucker  was  pro¬ 
duced  here,  I  asked  him  to  be  good  enough  to  state  the 
circumstances  of  that  loan,  and  he  said  he  knew  nothing 
about  it.  The  excess  over  legal  interest  on  that  transac¬ 
tion,  was  $520.80.  The  additional  items  of  usury  refer, 
almost  exclusively,  to  discounts  made  to  Longenecker  & 
Mytinger.  The  first  is  the  discounts  of  Longenecker,  Pres¬ 
ident’s  notes,  $44,000.  The  next  is  a  discount  of  notes  of 
Mytinger  &  Co.,  to  the  amount  of  $56,000.  The  next  is  a 
discount  of  notes  of  Mytinger  to  the  amount  of  $37,500. 
The  next  are  discounts  of  notes  of  Mytinger,  amounting  to 
$12,000  and  SI  1,500.  The  next  is  a  discount  for  Mytinger, 
$47,500.  The  next  is  to  the  same  party,  amounting  to  the 
sum  of  $57,000,  showing  very  large  discounts  for  those 
parties,  of  unendorsed  paper,  unknown  to  the  Board  of 
Directors,  for  which  Mr.  Boker  received  the  sums  just 
mentioned,  $2,917.43  of  extra  interest. 

By  Mr.  Wharton. — Do  you  contend,  Mr.  Hirst,  that  in¬ 
terest  was  received  outside  of  the  B.  R.  2  account  ? 

Mr.  Hirst. — Part  inside  and  part  outside  theB.  R.  account. 
As  to  some  of  the  items  in  schedule  C,  and  the  supplement. 

the  interest  was  received  on  the  collection  of  the  notes  on 
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the  B.  R.  accounts,  in  other  cases,  it  was  not,  but  went 
and  remained  in  Mr.  Boker’s  hands.  I  will  discriminate 
between  them ;  but  it  does  not  make  any  difference  how 
the  interest  was  received,  and  for  this  reason.  When  I 
come  to  the  5th  claim,  and  inquire  either,  Avhether  jmu  will 
charge  Mr.  Boker  interest  on  the  amounts  he  received  from 
the  cash  drawer,  (which  you  will  do  if  he  borrowed  those 
sums  without  leave  or  authority,)  or  whether  you  will 
charge  him  simply  with  the  profits  arising  from  the  use  of 
the  money,  the  result  is  the  same,  so  far  as  the  question  I 
am  now  discussing  is  concerned.  Because  in  either  case 
he  becomes  liable  for  all  these  items  of  usury;  but  where 
these  profits  appear  to  have  gone  into  B.  R.  2,  the  question 
will  be  Avhether  the  checks  drawn  on  that  account  were 
applied  to,  or  for  the  Girard  Bank,  and  to  that  extent  they 
will  form  a  credit.  But  upon  the  question  of  charge  against 
Mr.  Boker,  it  makes  no  difference,  but  in  the  way  of  infor¬ 
mation  to  you,  I  shall  discriminate  between  these  items, 
showing  the  amounts  that  went  into,  and  as  well  as  those 
Avhich  did  not  go  into  the  B.  R.  account.  But  in  the  ques¬ 
tion  I  am  noAV  discussing,  Avhether  these  items  are  proved 
in  the  AA'ay  of  charge  ;  it  will  not  be  denied,  I  fancy,  at  least 
in  your  report  it  Avill  not  be  questioned,  that  Mr.  Boker  is 
to  be  held  to  account,  for  I  hold  it  to  be  one  of  the  clearest 
rules  of  laA\r,  that  Avhere  an  agent  receives  the  money  of 
another,  for  the  purpose  of  investment,  the  law  raises  a  pre¬ 
sumption  to  account,  and  implies  a  promise  on  the  part  of 
the  agent  to  do  so.  There  has  been  no  evidence  or  aver¬ 
ment  by  Avay  of  denial  to  this  claim  by  the  other  side,  ex¬ 
cept  the  small  item  already  noticed.  It  is  proved  by 
written  records,  and  by  the  testimony  of  witnesses  Avhose 
credibility  has  not  been  assailed,  and  who  are  supported 
by  Avritten  records,  such  as  Mr.  Hollingsworth  and  Mr. 
Tucker,  that  these  items  of  usury  were  paid  for  loans  of 
the  money  of  the  bank.  Whether  there  may  be  credits  in 
the  shape  of  paj^ments  to  or  for  the  bank  will  be  a  subject 
for  future  consideration. 
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Twelfth  Claim. 

I  now  take  up  tlie  twelfth  claim,  which  reads  as  follows : 
discount  on  notes  purchased  by  Mr.  Boker,  and  transferred 
by  his  direction  to  the  discount  book  of  the  bank,  and 
entered  there  “interest  paid,"  and  cashier’s  check  for  the  face 
of  the  notes  received  by  him,  described  in  vol.  1,  pages 
162, 163,  and  164,  omitting  those  under  date  of  April  16, 1857, 
because  they  form  the  subject  of  the  first  branch  of  the  thir¬ 
teenth  claim.  We  furnished  to  our  learned  friends  a 
schedule  of  these  items,  marked  Exhibit  D,  a  copy  of  which 
you  have.  The  amount  of  interest  due  the  bank  on  these 
notes  placed  in  the  discount  book,  for  which  cashier’s  checks 
were  issued  and  delivered  to  Mr.  Boker,  as  I  will  show 
you  directly,  which  interest  cannot  be  found  or  traced  upon 
any  book  of  the  bank,  as  appears  by  not  only  our  aver¬ 
ment,  but  as  I  shall  show  you  by  the  testimony  of  Mr. 
Burke,  is  $4,096.29.  Neither  you  nor  I  have  heard  that 
any  item  in  this  schedule  has  been  pointed  out  as  errone¬ 
ous,  during  the  course  of  the  argument  of  my  learned 
friends.  Each  one  is  founded  upon  a  reference  to  a  written 
record,  and  therefore,  they  are  susceptible,  or  incapable,  of 
denial.  I  have  heard  none,  and  I  shall,  therefore,  assume 
that  this  schedule  is,  as  it  purports  to  be,  and  as  the  dis¬ 
count  books  prove  it  to  be,  correct. 

1  will  illustrate  the  value  of  this  entry,  “  interest  paid," 
by  showing,  that  a  bank  officer  who  uses  it,  without  detec¬ 
tion,  by  transferring  notes  from  an  account  like  B.  R.,  to 
the  discount  book,  might  make  $90,000  a  year,  by  means 
of  a  daily  purchase,  and  transfer,  of  a  six  months  note  for 
$10,000.  The  note  would  cost  the  account  $9,700,  (inter¬ 
est  deducted).  Now,  if  he  were  to  enter  that  note  on  the 
discount  book,  “  interest  paid,”  and  receive  a  cashier’s 
check  for  the  face  of  it,  the  account  would  gain,  at  the 
expense  of  the  bank,  $300 ;  and  this  operation  repeated 
daily,  for  one  year,  counting  300  banking  days  in  a  year, 
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would  enrich  the  operator,  and  bleed  the  bank,  to  the 
extent  of  $90,000. 

I  beg  your  special  attention  to  the  two  subjects  of  "in¬ 
terest  paid,”  which  appear  very  conspicuously  indeed  in 
the  evidence  in  this  cause.  The  entry,  “  interest  paid  ”  in 
the  discount  look,  when  notes  were  transferred  to  it  from 
B.  R.  account,  is  entirely  different  in  every  respect,  from 
the  entry  “interest  paid,”  on  the  books  F.  S.  9  and  10.  The 
entry,  “  interest  paid  ”  on  F.  S.  9  and  10,  imports,  that  the 
whole  face  of  the  note  was  taken  from  the  drawer,  without 
any  deduction  of  interest  at  the  time  of  the  entry,  “interest 
paid,”  and  would  also  import  that  somebody  got  it.  I  will 
turn  you  to  some  of  these  entries  so  as  to  show  this :  for 
instance,  take  the  entry  in  F.  S.  10,  “  March  28,  1854, 
ITarris,  interest  paid,  $20,000.”  That  sum  of  $20,000,  as 
this  book  proves,  was  charged  to  the  cash  drawer.  On  F. 
S.  No.  15,  under  date  of  March  28,  1854,  there  appears 
“Harris  &  Co.,”  a  note  of  $20,000,  deposited  for  collection. 
This  entry,  therefore,  of  “  interest  paid,”  on  the  books  F. 
S.  9  and  10,  shows  that  the  face  of  the  note  was  taken  from 
the  drawer,  and  as  no  one  but  Mr.  Boker  loaned  the  money, 
the  inference  is  very  violent  that  the  interest  was  retained 
by  him,  and  that  he  is  chargeable  with  it,  for  it  was  he 
that  took  the  money  from  the  drawer.  These  entries  of 
“  interest  paid  ”  on  F.  S.  9  and  10,  therefore,  are  entirely 
different  from  the  entry  “  interest  paid,”  on  the  discount 
book,  as  to  which  last  entry  my  learned  friend,  Mr.  Wharton 
and  I  entirely  disagree  on  the  interpretation  of  the  phrase, 
and  the  notice  the  entry  gave  to  the  directors.  I  desire  to 
state  his  view  correctly.  He  argued,  and  very  plausibly, 
that  the  entry  “  interest  paid,”  would  inform  the  directors 
necessarily,  that  the  note  had  been  discounted  in  another 
account,  and  that  by  a  ready  reference  to  that  account, 
they  could  find  it. 

I  think  I  state  his  argument  fairly.  Now  I  will  show 
you;  First,  That  the  directors  never  saw  any  such  entry 
as  “  interest  paid,”  on  the  discount  book ;  Secondly,  that 


165 


these  entries  were  not  on  the  discount  book  when  the  notes 
were  discounted,  or  passed  upon  by  the  directors  ;  Thirdly, 
that  the  calculations  of  interest  were  made  after  the  dis¬ 
count  book  came  from  the  board,  by  the  discount  clerk. 
You  observe,  also,  before  I  go  on  to  the  proof  of  these 
points,  that  the  other  class  of  items  of  “  interest  paid,"  where 
the  face  of  the  note  was  taken  from  the  drawer  does  not 
appear  in  this  claim ;  but  it  appears  in  the  fifth  claim, 
under  the  head  of  interest  charged  Mr.  Boker  on  the 
sums  of  money  received  from  the  drawer. 

The  amount  of  notes  placed  in  the  discount  book,  and 
marked  “interest  paid,"  is  $278,968.57,  that  sum  being,  as 
we  say,  an  amount  of  bank  money  which  the  cashier’s 
checks  drew  from  the  bank,  for  which  they  have  received 
no  interest  up  to  this  day.  Now,  sir,  first,  did  the  board 
know  of  these  entries? 

At  page  266,  ATol.  1,  Mr.  Ford  is  asked  : 

(^.  “  Do  you  remember  whether  at  any  meeting  of  the  board,  notes 
were  discounted  marked  interest  paid  ?” 

A.  “  I  do  not.” 

Q.  “  Did  the  board  ever  authorize,  to  your  knowledge  or  recollec¬ 
tion,  the  discount  of  notes  so  marked,  or  the  loan  of  money  without 
interest?” 

A.  “  The  board  never,  when  I  was  present,  authorized  any  transac¬ 
tions  of  that  kind,  nor  did  I  ever  hear  such  a  proposition  made.” 

My  learned  friend,  Mr.  Montgomery,  obects  somewhat  to 
Mr.  Ford,  on  account  of  the  excessive  “piety”  which  he  has 
attributed  to  him.  I  will  refer  to  his  own  witness  whose 
testimony  will  be  received  by  our  learned  friends  without 
question.  I  mean  Mr.  White,  the  quantum  of  whose  piety 
has  not  been  the  subject  of  discussion  here. 

Mr.  White,  on  page  73,  Vol.  2,  is  asked  : 

Q.  “  Do  you  recollect  any  occasion  when  the  board  discounted  pa¬ 
per  marked  “interest  paid?”  If  so,  please  state  any  such  instance?” 

A.  “  The  discount  book  was  always  in  the  hands  of  the  President  at 
the  meetings  of  the  board;  he  read  off  from  it  the  notes  intended  for 
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discount,  provided  there  was  no  objection  in  the  board.  It  follows 
from  this  that  unless  one  went  to  the  discount  book  to  look  at  the  cal¬ 
culation  of  discount  and  interest,  he  would  not  see  whether  interest 
was  marked  paid  or  not.  I  cannot  therefore  say  whether  the  paper 
marked  interest  paid  was  discounted  at  the  board,  unless  I  refer  to 
some  session  when  I  find  by  the  minutes  that  I  was  present,  and  such 
a  transaction  occurred.  I  do  not  recollect  noting  any  such  instance 
of  paper  marked  interest  paid." 

Q.  “  What  does  the  entry  ‘interest  paid’  import  ?” 

A.  “  It  imports  that  cash  or  a  separate  check  is  given  for  the  amount 
of  the  interest.” 

Q.  “  In  such  a  case  to  what  account  would  that  interest  be  credited?” 

A.  “I  do  not  know;  it  belonged  properly  to  discount  and  interest 
account.” 

This  testimony  shows  that  the  board  did  not  know,  and 
secondly,  what  that  entry  would  import  if  the  board  had 
seen  it,  and  what  information  it  would  have  given  to  them. 

I  now  go  on  to  show  that  the  board  could  not  have 
known,  because  the  entries  of  “  interest  paid  ”  were  not 
there  until  after  the  board  adjourned,  when  the  discount 
clerk  calculated  the  discount  on  notes  accepted  by  the 
board,  and  credited  the  total  to  discount  and  interest  ac¬ 
count.  Until  the  notes  were  accepted,  the  clerk  had  no 
occasion  to  calculate  the  interest. 

Mr.  Hoffman,  page  42  and  43,  is  asked : 

Q.  “  By  whose  order  would  a  check  like  this,  (a  cashier’s  check,)  be 
drawm,  and  by  whom  would  it  be  delivered  to  Mr.  Boker?” 

A.  “It  would  be  drawn  and  delivered  by  the  discount  clerk,  or  the 
person  acting  in  his  capacity.” 

At  page  61  he  is  asked  : 

Q.  “In  either  case,  does  the  discount  clerk  go  behind  the  directions 
of  the  President  or  Cashier?” 

A.  “  No,  sir.” 

At  page  235,  still  cross-examined  by  my  learned  friend, 
Mr.  Wharton,  he  is  asked : 

Q.  “  Referring  to  the  list  of  bills  upon  the  discount  book,  marked 
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‘  interest  paid,”  presented  by  the  witness  January  8, 1861,  he  is  asked 
whether  any  and  what  entry  was  made  upon  the  account  13.  R.  No.  2, 
when  the  bills  mentioned  in  that  list  were  respectively  transferred  to 
the  discount  book  ?” 

A.  “  Sometimes  Mr.  Boker  would  make  a  check  mark  opposite  the 
figures  of  the  entry  in  B.  R.  No.  2;  sometimes  he  would  bring  the 
book  to  me,  and  designating  certain  bills  which  he  wished,  asked  me  to 
return  them  to  him  from  the  collection  bills.  In  doing  so  I  wrould  mark 
them  returned  on  the  little  books,  F.  S.  No.  14  to  No.  18,  inclusive.” 

This  explains  the  word  “  returned,”  which  I  have  shown 
on  these  deposit  books.  It  does  not  indicate  that  the  note 
was  paid,  necessarily,  but  that  it  may  have  been  transferred 
to  the  discount  book. 

Mr.  Hoffman  goes  on  as  follows : 

Q.  “  Did  not  the  entry  of  the  memorandum  “  interest  paid,”  on  the 
discount  book,  indicate  that  something  had  been  done  with  respect  to 
that  note,  before  its  entry  on  the  regular  discount  book  of  the  bank?” 

A.  “The  entry  of  interest  paid,  upon  the  discount  book,  was  an  ex¬ 
planation  of  the  fact  that  no  interest  had  been  deducted,  and  would  im¬ 
ply  that  the  interest  had  been  paid  and  credited  upon  the  scratcher  of 
the  second  teller.” 

Q.  “  Was  the  entry  referred  to,  noted  upon  the  face  of  the  discount 
book  before  or  after  the  adjournment  of  the  board,  at  which  discounts 
were  made  ?" 

A.  “All  entries  made  upon  the  discount  book,  on  discount  days,  we 
made  after  the  adjournment  of  the  board.” 

I  open  one  of  the  discount  books,  for  the  purpose  of  show¬ 
ing,  that  the  total  of  items  of  interest  deducted,  are  carried, 
at  the  end  of  each  day,  to  the  credit  of  discount  and  interest. 
Take  any  discount  day,  for  instance,  Thursday,  March  17, 
1850.  In  one  column  is  the  total  of  bills  offered,  in 
another  is  the  total  of  bills  accepted ;  in  another  is  the  total 
of  interest  earned,  and  treated  as  if  earned  on  that  day,  and 
carried  on  that  day  to  discount  and  interest  account,  as  you 
see  by  the  corresponding  entry  on  that  account,  so  that 
until  the  notes  had  been  approved  by  the  board,  there  was 
no  calculation  of  interest.  While  I  have  the  discount  and 
interest  account  open,  be  kind  enough  to  look  at  it  for  the 
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years  1852,  1853,  1851,  1855,  and  1856.  Would  you  not 
inter  from  that  account  that  the  Bank  earned  no  money 
except  by  bills  discounted?  Would  you  believe  that 
during  those  five  years  there  was  a  little  box  in  the  first 
teller’s  drawer,  yielding  profits  of  from  $500  to  $1,000,  for 
interest  on  demand  loans,  which  were  continually  flowing 
on?  Would  you  not  imagine,  from  the  nakedness  of  that 
account,  that  the  Bank  made  no  profits  except  the  regular 
weekly  earnings  from  bills  discounted  by  the  board  ? 
Were  the  amounts  of  “  interest  paid”  credited  to  the  Bank  ? 
At  page  645,  Yol.  2,  Mr.  Burke’s  answer  shows  you  the  value 
of  the  books  of  the  bank,  for  the  purpose  of  preventing 
litigation  and  dispute,  and  that,  by  inspection,  you  may 
immediately  ascertain,  whether  any  of  these  sums  were 
carried  to  the  credit  of  discount  and  interest  account. 

Q.  “  Did  you  discover  any  credit  or  entry  in  any  book  of  the  Bank, 
of  the  discount  on  notes  entered  on  the  discount  book,  marked  “  inter¬ 
est  paid  ?”  ” 

A.  “1  have  for  several  of  them.” 

Q.  “  Please  state  where  ?” 

A.  “These  notes  are  given  on  the  Bank’s  testimony,  printed  pages 
1G2-3-4.  The  discount  on  the  first  four  notes,  on  page  162,  was  credited 
to  the  discount  and  interest  account  of  the  Bank,  as  stated  by  me  in 
my  testimony,  printed  pages  173-4-5.  There  are  some  others  of  these 
notes  also  for  the  discount  of  which  the  discount  and  interest  account 
has  received  credit.  There  are  three  others,  viz. :  L.  G.  Mytinger  & 
Co.  $15,390,  ditto,  $15,412.60,  and  ditto,  $15,467.50,  the  discount  of 
which  is  also  entered  on  the  discount  and  interest  account  of  the  Bank, 
as  mentioned  by  me  on  printed  page  182,  of  my  testimony,  where  I 
also  mentioned  that  there  are  a  number  of  notes  collected  by  B.  B,.  2, 
the  interest  of  which  has  been  credited  to  discount  and  interest  ac¬ 
count.  I do  not  now  remember  any  other  case  similarto  those  Ihave 
mentioned;  the  interest  upon  all  the  other  notes,  as  far  as  I  now 
recollect,  is  credited  to  B.  It.  2. 

At  page  162,  the  “first  four  notes”  described,  are  four 
notes  of  John  Lindsey’s,  amounting  to  $50,000.  Turning 
to  discount  and  interest  account,  you  find  the  credits.  Mr. 
Boker  paid  the  interest  to  the  Bank,  and,  therefore,  the 
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entries  “  interest  paid”  were  correct.  Mr.  Burke  has  ex¬ 
plained  this  at  pages  173,  174,  and  175.  I  inserted  them 
in  the  schedule,  in  order  to  draw  your  attention  closely  to 
the  fact,  that  items  of  “  interest  paid,”  if  paid  into  the 
Bank,  could  be  traced  immediately,  as  these  are. 

Next;  as  to  “the  three  others,”  Mytinger’s  notes:  You 
remember  the  discount  of  notes  on  B.  R.  2,  for  the  Lancas¬ 
ter  Bank,  on  March  13th,  1855,  amounting  to  $205,355.18, 
and,  that  Mr.  Boker  credited  discount  and  interest  with 
the  interest.  Among  these  notes  were  “  the  three  others” 
mentioned  by  Mr.  Burke,  viz.:  Mytinger,  $15,390;  do. 
$15,312.50;  do.  $15,467.50.  These  were  marked  “  interest 
paid,”  and  that  entry  was  proper,  because  the  interest  had 
been  paid  to  the  bank  on  the  13th  of  March,  1855.  The 
interest  on  these  “  three  other”  notes  are  also  in  the  schedule 
of  items  composing  this  claim.  I  now  pass  to  the  13th 
claim. 


Thirteenth  Claim. 


“  To  discount  of  notes  held  by  Mr.  Boker,  and  placed  by  his  direc¬ 
tion,  for  his  own  benefit,  on  the  discount  book,  with  the  entry,  ‘interest 
paid,’  as  found  in  vol.  1,  pp.  162  and  163,  being  the  notes  described 
under  date  of  April  16th,  1857.” 

This  claim  is  of  the  same  character  as  the  12tli ;  but,  as 
it  was  founded  upon  a  transaction  of  remarkable  enormity, 
I  deemed  it  proper  to  bring  the  startling  facts  to  your 
notice,  under  the  head  of  a  special  claim.  It  appears  that, 
on  the  16th  of  April,  1857,  there  were  placed  on  the  discount 
book  of  the  bank,  certain  notes,  amounting  to  $25,879.69, 
described  in  the  schedule,  at  appendix,  p.  60,  vol.  1.  The 
discount  book,  which  I  lay  before  you  of  that  date,  con¬ 
tains  the  entries  of  these  notes,  all  marked  “  interest  paid,” 
as  follows : 
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Drawer.  Date,  Due.  Amount. 

A.  Cummings, . Nov.  13,  July  13, .  1,102  17 

“  .  “  Nov.  13, .  1,122  50 

Thurlo,  Hughes  &  Co.,  Apr.  8,  May  8, .  250  00 

“  “  “  June  8, .  250  00 

“  “  “  July  8 .  250  00 

“  “  “  Aug.  8 .  250  00 

“  “  “  Sep.  8, .  250  00 

“  “  “  Oct.  8, .  250  00 

“  “  “  Nov.  8 .  250  00 

“  “  “  Dec.  8, .  250  00 

“  “  “  Jan.  8, .  250  00 

“  “  “  Feb.  8, .  250  00 

“  “  “  Mar.  8, .  250  00 

“  “  “  Apr.  8, .  250  00 

“  “  “  May  8, .  250  00 

“  “  “  June  8 .  250  00 

“  “  “  July  8, .  250  00 

“  “  “  Aug.  8 .  250  00 

“  “  “  Sep.  8 .  250  00 

“  “  “  Oct.  8, .  250  00 

“  “  “  Nov.  8 .  250  00 

“  “  “  Dec.  8 .  250  00 

“  “  Apr.  14,  Dec.  14,1857, .  205  00 

“  “  “  July  14, .  205  00 

“  “  Jan.  10,  Jan.  10,1860, .  3,366  00 

“  “  Jan.  10,  Jan.  10,  1859 .  3,366  00 

Jacob  Senneff, . Apr.  16,  Apr.  16,1858, .  1,256  51 

“  “  Apr.  16,  1859, .  1,256  51 

Geo.  W.  Richards,  9  notes, .  9,000  00 


Total . $25,879  69 

You  have  already  seen  that  on  December  26,  1856,  the 
following  notes  were  placed  on  the  discount  book,  marked 
'interest  paid,’  yol.  1,  p.  163 : 

“Thurlo,  Hughes  &  Co .  $8,200 

do  do  .  3,366” 

A  cashier’s  check  was  issued  to  Mr.  Boker  for  that  sum 
of  $25,879.69,  and  deposited  by  him  to  the  credit  of  bills 
receivable  1857,  on  that  day.  I  read  the  entry  as  follows : 


“April  16th,  1857,  cash  $25,879.69.” 
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These  notes  were  placed  on  the  discount  hook  of  the 
hank,  as  you  observe,  a  year  after  the  settlement  between 
the  firm  and  Mr.  Boker.  In  April,  1856,  they  had  ceased 
to  have  any  account  in  the  bank.  Mr.  Hughes  testifies  that 
they  had  no  loans  after  that  time.  This  discount  was, 
therefore,  not  for  their  benefit.  I  need  not  stop  to  prove 
that,  because  the  notes  were  discounted  to  the  credit  of 
cashier’s  account,  and  the  check  received  by  Mr.  Boker, 
and  deposited  to  the  B.  B.  account  of  1857.  Two  of  them, 
one  of  §8,366,  dated  Jan.  10th,  1857,  payable  in  three 
years,  and  another  of  $3,366,  of  same  date,  payable  in  two 
years,  were  two  of  the  notes  received  by  Mr.  Boker  from 
Thurlo,  Hughes  &  Co.,  in  part  payment  of  his  private 
debt.  This  I  prove  by  entries  in  Mr.  Boker’s  own  hand¬ 
writing,  on  F.  S.  17,  under  date  of  April  15th,  1856.  My 
learned  friend,  Mr.  Montgomery,  in  discussing  the  case,  ad¬ 
mitted,  that  these  notes  were  received  on  that  account.  I 
now'point  you  out  the  settlement  on  the  bookF.  S.  17.  The 
notes  of  $250  each,  were  the  unpaid  portion  of  thirty-two 
notes,  renewing  the  $8000  discount  just  referred  to,  as  you 
will  find  by  the  descriptions  in  this  schedule  answering 
the  due  dates  of  the  notes.  The  original  note  of  $8,000 
was  cashed,  at  its  face,  by  a  debit  to  the  cash  drawer  of 
$8,000,  found  on  F.  S.  10. 

“April  15th,  1856,  T.,  H.  &  Co’s,  mortgage,  £8,000.” 

But  that  sum  was  not  credited  to  the  firm.  I  show  you  the 
private  account  of  Thurlo,  Hughes  &  Co.  with  the  bank, 
under  the  date  of  April,  1856,  it  is  not  credited  there  ;  that 
sum  disappeared  from  the  drawer,  and,  of  course,  Mr. 
Boker  is  answerable  for  the  use  of  it.  It  did  not  go  to 
Thurlo,  Hughes  &  Co.  I  remark,  secondly,  that  on  the 
face  of  F.  S.,  10,  that  loan  was  secured  by  a  mortgage ; 
on  F.  S.  17,  Mr.  Boker  makes  an  entry,  that  that  mortgage 
was  upon  the  Hamilton  Street  property.  I  read  from  the 
book  the  marginal  note  in  the  handwriting  of  Mr.  Boker, 

“Hamilton  street  property  security.” 
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The  bank  has  never  had  that  mortgage.  It  is  not  alleged 
that  she  ever  had  it,  or  ever  saw  it. 

This  large  amount  of  paper  was  thus  passed  over  to  the 
bank,  and  the  bank  was  thus  made  to  father  it.  I  have 
shown  that  the  two  notes  of  $3,366  were  received  by  Mr. 
Boker  on  account  of  his  private  debt.  I  have  shown  you 
that  the  notes  of  $250  each  were  apart  of  the  loan  of  April, 
1856,  secured  by  a  mortgage  which  the  bank  never  saw, 
and  1  now  show  you,  in  this  connection,  that  three  of  those 
notes  of  $3,366  received  by  him  on  account  of  that  private 
debt,  were  placed  on  the  discount  book  of  the  bank;  see 
vol.  page  390,  where  they  appear  as  part  of  the 

$34,312.70  charged  as  a  loss  in  November,  1857. 

Next,  there  were  four  notes  of  $1,000  each,  received  by 
Mr.  Boker,  in  April,  1856,  from  Thurlo,  Hughes  &  Co., 
on  account  of  his  private  debt.  On  January  10,  1857,  the 
same  day  on  which  one  of  the  notes  of  $3,366  was  placed 
on  the  discount  book  of  the  Bank,  those  four  notes  also 
appear  there.  I  will  read  the  entry : 

‘■Cashier's  account,  Thurlo,  Iiughes  &  Co.,  “interest  paid"  four 
notes,  each  of  $1,000.” 

I  also  turn  your  attention  to  the  schedule  of  the  notes, 
composing  the  sum  of  $25,879.69,  to  two  notes  of  Jacob 
Seneflj  dated  April  16,  one  due  in  April,  1858,  one  year 
afterwards,  and  the  other  in  two  years,  April,  1859.  He 
was  a  customer  of  Thurlo,  Hughes  &  Co.,  and  you  will 
find  other  notes  of  his  discounted  in  April,  1856,  in  B.  R. 
account,  and  forming  part  of  the  consideration  of  Cres- 
centville. 

It  appears  that  these  notes,  to  a  certain  extent,  were  notes 
held  by  Mr.  Boker  on  his  own  account,  and  to  another 
large  extent,  they  were  notes  formerly  of  Thurlo,  Hughes 
&  Co.,  which  Mr.  Boker  privately  discounted  in  April, 
1856.  Now,  sir,  I  ask  whether  under  all  the  evidence  in 
this  cause,  it  can  be  believed  that  the  Board  ever  authorized 
or  ratified  that  discount  ?  First,  these  notes  were  unpro- 
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tected  bj  collaterals  or  endorsers.  They  were  Thurlo 
Hughes  and  Co.’s  own  notes,  except  Seneff’s  two,  and  he 
was  a  broken  man,  as  Mr.  Hughes  himself  says  in  his  testi¬ 
mony.  The  by-laws  forbade  the  discount  of  such  paper. 
Secondly,  look  at  the  due  dates  of  those  notes ;  if  they  had 
been  protected  by  the  best  names  in  the  community,  would 
any  bank  discount  monthly  notes,  having  one  to  twenty 
odd  months  to  run,  and  notes  having  two  and  three  years 
years  to  run  ?  Certainly  not.  I  would  not  impute 
to  any  Board  of  Directors  conduct  so  imprudent.  But, 
thirdly,  these  notes  were  at  the  risk  of  Mr.  Boker,  even  if 
the  Board  had  discounted  them,  unless  he  had  disclosed  to 
the  Board,  that  a  portion  of  the  notes  represented  his  own 
private  debt,  held  by  himself,  for  his  own  account,  and  also, 
the  transactions  which  gave  rise  to  the  other  notes  of 
Thurlo,  Hughes  &  Co.  But  I  do  not  believe  that  you 
will  entertain  the  idea,  that  any  Board  of  Directors  would 
countenance,  or  afterwards  ratify,  any  such  discount  as  this. 
Mr.  Ford  and  Mr.  White  both  say  that  no  note  marked 
“  interest  paid,”  Avas  ever  discounted.  Ido  not  believe  that 
any  excuse  can  be  offered  for  it.  I  have  heard  of  none. 
In  the  argument  we  submitted  to  you  in  the  opening  of 
this  cause,  we  took  the  ground,  that  these  notes  were  Mr. 
Boker’s  own,  or  at  his  risk ;  that  the  discount  of  them  was 
a  wrong  and  a  fraud  ;  and  we  called  for  explanation,  but  we 
have  heard  none.  In  this  claim,  however,  and  in  this 
branch  of  it,  we  merely  ask  for  the  interest.  W e  will  claim 
the  principal  directly ;  now  we  merely  ask  for  the  interest. 
Schedule  E.  exhibits  the  amounts  of  discount  due  upon 
these  notes,  $1,728.68.  Surely,  if  the  Bank  be  asked  to 
father  that  paper,  they,  certainly,  ought  to  have  interest  on 
the  notes. 

The  second  branch  of  the  thirteenth  claim,  is  for  interest  on 
the  notes  marked  “interest  paid,” which  I  have  already  re¬ 
ferred  to  in  December,  1856,  amounting  to  $8,200  and  $3,- 
366  ;  the  interest  on  these  two  notes  forms  part  of  the  sum  re¬ 
ferred  to  in  schedule  D.  The  interest  on  the  note  of  $3,366, 
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and  the  four  notes  of  $1,000,  mentioned  in  the  bill  of  par¬ 
ticulars,  is  claimed  here. 

The  next  branch  of  the  thirteenth  claim,  is  for  the 
principal  of  these  notes,  and  others,  described  in  vol.  1,  page 
390.  I  treat  the  discount  of  April  1G,  1857,  as  a  fraud  upon 
the  Bank,  a  fraud  under  any  view  of  the  law,  unless  it  can  be 
shown,  and  it  has  not  been  shown,  that  Mr.  Boker  explained 
to  the  Board,  when  they  made  the  discount,  if  they  ever 
did,  the  truth  in  reference  to  that  paper.  "We  will  exhibit 
to  you,  hereafter,  additional  authority  upon  the  point,  that 
although  a  manager  of  a  bank  may  borrow  on  his  own 
account,  yet  he  must  take  special  care  to  be  armed  with 
proof  that  the  transaction  was  fully  explained ;  otherwise 
he  is  chargeable  with  the  loss  of  it.  The  notes  that  I  am 
now  referring  to.  were  charged  to  Bond  account,  amount¬ 
ing  to  $34,312.70,  see  Appendix,  page  65,  under  date  of 
November  23,  1857.  As  this  claim  will  reappear,  and 
must  be  discussed,  under  the  twentieth  claim,  and  as  it 
will  receive  material  assistance  from  the  evidence  applica¬ 
ble  to  that  claim,  I  will  postpone  the  further  consideration 
of  it  until  I  arrive  at  that  point  in  my  argument,  asking 
you  to  remember  what  I  have  said  at  present  in  reference 
to  it. 

The  last  branch  of  the  thirteenth  claim  is,  as  follows : 

“To  loss  on  check  of  Thurlo,  Hughes  &  Co.,  in  the  first  teller’s 
drawer,  stated  as  a  loss  by  Mr.  White,  page  42,  the  exact  amount 
appears  on  suspended  note  account,  $12,083.21  with  interest.” 

I  will  give  you  the  history  of  the  transaction.  I  have 
already  proved  to  you  that  at  the  time  Mr.  Boker  “  shut 
down  ”  on  Thurlo,  Hughes  &  Co.,  in  April,  1856,  there 
were  demand  loans  in  the  drawer,  or  sums  of  cash  charged 
to  cash,  in  the  first  teller's  drawer,  amounting  to  $105,200. 
This  sum  of  $12,083.21,  is  in  excess  of,  and  over  and  be¬ 
yond  that,  and  as  this  amount  was  in  the  drawer  after  all 
the  checks,  amounting  to  $105,200,  were  removed  from  it, 
it  follows,  that,  instead  of  $105,000  being  in  the  drawer,  in 
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the  shape  of  demand  loans  to  that  firm,  the  debt  was  really 
over  $117,000. 

At  page  42,  Mr.  White  tells  us,  that,  in  making  up  the 
statement  F.  S.  A.,  on  the  first  of  March,  1858,  (the  result 
of  the  thorough  examination  of  the  affairs  of  the  hank, 
after  he  discovered  collateral  note  account,)  a  loss  was  esti¬ 
mated,  as  follows: 

“To  cover  estimated  deficiency  on  $20,867.27  of  doubtful  items  in 
Mr.  Lehman’s  drawer,  those  doubtful  items,  being,  according  to  my  recol¬ 
lection,  some  form  of  indebtedness  of  Thurlo,  Hughes  &  Co.  to  a  great 
extent,  Mr.  Hodgson  suggested  this  sum  as  an  allowance — $12,000.” 

It  thus  appears  that  on  the  first  of  March,  1858,  after  the 
death  of  Mr.  Boker,  and  after  the  final  settlement  in  Nov¬ 
ember,  1857,  when  the  notes  of  $34,312.70,  just  referred  to, 
were  cancelled,  there  was  yet  this  amount  in  the  drawer  ? 
We  have  the  exact  amount  in  suspended  note  account.  I 
read  from  suspended  note  account,  as  follows : 


“Thurlo,  Hughes  &  Co.,  John  Farren .  $1,118  00” 

“Thurlo,  Hughes  &  Co .  250  00  ” 

“  do.  do.  .  1,000  00” 

“Check .  735  12” 

“T„  H.  &  Co .  12,083  21” 


Making  altogether . $15,186  33 


On  that  sum  is  a  credit  of  $2,345.50,  and  another  credit 
of  $5,922.20 ;  the  balance  of  $6,918.63,  charged  to  profit 
and  loss,  is  the  sum  now  claimed  by  the  bank. 

I  now  go  to  the  fourteenth  claim. 


Fourteenth  Claim. 

It  is  composed  of  several  heads.  The  first  is  for  notes  of 
Marshall  &  Mann,  $28,500.  The  next  are  three  items  of  in¬ 
debtedness,  interest  on  overdrafts  in  the  following  accounts : 
“  B.  R.  2,”  “  Collateral  Note  account,”  and  “  Bills  Receivable, 
1857.”  I  will  transfer  the  consideration  of  these  three  items 
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to  the  B.  R.  account  when  I  reach  it;  the  two  last  men¬ 
tioned  items,  being,  as  you  have  seen,  for  checks  drawn  upon 
Collateral  Note  account,  and  upon  Bills  Receivable  of  1857, 
and,  merely,  a  substituted  mode  of  overdrawing  the  bank. 
Prior  to  the  opening  of  those  accounts,  Mr.  Boker  over¬ 
drew  the  bank  by  charging  sums  of  cash  upon  F.  S.  9  and 
10.  After  that,  when  the  books  F.  S.  9  and  10  disappeared, 
he  drew  checks  upon  Collateral  Note  account  and  B.  R. 
1857,  merely  substituting  that  mode  of  overdrawing  for 
the  other.  To  return  to  the  first  branch  of  the  claim :  at 
page  336,  Yol.  1,  Mr.  Marshall  describes  the  notes,  as 
follows : 


Makers. 

Date. 

Amount. 

Time. 

Marshall  &  Mann, 

Nov. 

19,  1857, 

$5,000, 

90  days, 

(( 

u 

21,  “ 

4,000, 

4  months, 

U 

Dec. 

i  9  ,i 

1,000, 

90  days, 

u 

a 

18,  “ 

5,000, 

U 

it 

u 

22,  “ 

5,000, 

n 

<( 

24,  “ 

3,500, 

4  months, 

u 

Jan. 

21,  1858, 

5,000, 

60  days. 

All  endorsed,  says  Mr.  Marshall,  by  Marshall  &  Mann. 
The  second,  third,  fourth  and  fifth  are  marked  in  lead 
pencil  on  the  back  “Collateral  Note  account.’’  He  is  then 
asked : 

“  Whether  these  notes  represent  the  balance  of  indebtedness  of  your 
late  firm  on  the  score  of  those  discounts  ?” 

referring  to  the  line  of  discounts,  promised  by  Mr.  Boker. 
His  answer  is  : 

“Yes,  sir  ;  our  books  show  an  amount  of  $28,500.  There  is  no  col¬ 
lateral  for  those  notes.” 

The  simple  question  before  you  is,  whether  these  notes 
were  discounted  at  the  risk  of  Mr.  Boker,  or  at  the  risk  of 
the  bank.  It  is  a  bad  debt,  that  is  not  denied.  The  firm  is 
a  broken  house.  The  original  firm  of  Godfrey  &  Co.  never 
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had  any  capital,  hut  what  Mr.  Boker  placed  in  it,  in  the 
name  of  his  son.  §1,000  had  been  put  in  the  new  firm  of 
Marshall  &  Mann,  by  Mr.  Mann,  and  §1,500  by  Mr.  Marshall, 
long  before.  There  was  no  basis  for  a  discount  of  $28,500, 
the  credit  of  that  house  did  not  entitle  it  to  such  a  line 
of  discounts  at  any  bank,  and  Mr.  Boker  knew  it,  for  he 
was  everything  in  that  firm,  if  he  was  not  the  firm  itself. 
He  started  the  concern  originally  with  a  capital  of  §25,000, 
and  when  he  had  drawn  it  out,  down  to  §16,000,  the  balance 
begun  to  be  paid  at  the  rate  of  §S0  per  week  to  George  II. 
Boker.  At  the  time  that  arrangement  was  made,  Mr.  Boker 
agreed  to  give  the  firm  a  line  of  discount  of  §35,000,  and 
this  bad  debt  of  §28,500  was  the  fruit  of  that  promise. 

Mr.  Marshall,  at  page  341,  says : 

“I  purchased  tlie  stock  by  direction  of  Mr.  Boker;  he  instructed  me 
to  make  an  offer  for  it.” 

And  when  my  learned  friend,  Mr.  "Wharton,  on  cross- 
examination,  at  foot  of  page  341,  asks : 

“As  you  have  previously  said,  Mr.  Boker  was  to  have  no  share  of  the 
profits  of  Marshall  &  Mann ,  what  do  you  mean  by  saying,  that  you  bought 
out  Godfrey  &  Co.,  by  directions  of  Mr.  Boker  ?” 

He  answers : 

“  I  mean  just  what  I  say.  He  gave  me  a  written  memorandum  in¬ 
structing  me  to  make  the  offer  to  Mr.  Godfrey,”  &c. 

From  his  testimony  it  appears  Mr.  Boker  started  the 
business  with  capital ;  that  he  directed  Mr.  Marshall  to  buy 
Mr.  Godfrey  out,  and  agreed  at  the  time,  as  he  testifies,  that 
the  funds  of  the  bank  should  keep  up  the  house.  These  dis¬ 
counts  were  made,  first,  contrary  to  the  by-laws  of  the 
bank,  and  secondly,  they  were  made  by  Mr.  Boker  without 
the  knowledge  or  authority  of  the  Board,  and,  thirdly,  they 
were  made  at  his  risk.  The  Board  of  Directors  never 
agreed  to  assume  the  risk  of  that  paper.  They  were  never 
asked  to  do  so.  They  never  saw  the  notes,  and  they  never 
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agreed  to  discount  them,  nor  were  they  asked  to  do  so ;  and 
it  is  impossible  that  a  risk  can  be  placed  upon  a  party  who 
never  agreed  to  assume  it,  nor  authorized  anybody  else  to 
do  it.  If  there  be  one  fact  in  this  cause  clearer  than  another, 
it  is,  that  this  discount  was  unknown  to  the  board.  Look, 
sir,  at  the  consequences  arising  from  the  fact  that  the  board 
knew  nothing  about  it.  A  few  days  after  Mr.  Boker’s 
death,  Mr.  Marshall  walks  into  the  bank  for  the  purpose  of 
renewing  the  note  of  $5,000,  being  the  first  one  due  after 
Mr.  Boker’s  death.  He  goes  to  Mr.  White,  as  he  says,  and 
offers  him  $1,700  on  account,  asking  him  to  renew  the  bal¬ 
ance.  Mr.  White  says  it  was  $1,000  on  account ;  I  presume 
Mr.  Marshall  has  the  better  recollection  of  it.  The  amount, 
however,  is  immaterial.  This  was  on  the  20tli  of  February, 
1858,  less  than  ten  days  after  Mr.  Boker  was  laid  in  the 
grave.  It  was  the  dreariest  and  darkest  period  of  the 
commercial  panic  of  1857.  Every  bank  in  the  city  was 
renewing  by  the  payment  of  small  proportions  of  paper  on 
their  discount  books ;  the  Girard  Bank,  by  resolution, 
adopted  that  policy.  The  offer  of  Mr.  Marshall  was  a 
reasonable  one.  It  ought  to  have  been  accepted,  and  it 
would  have  been,  but  for  the  fact  that  this  was  a  secret  dis¬ 
count  made  by  Mr.  Boker.  What  did  Mr.  White  do  ? 
Finding  there  was  no  such  note  on  the  discount  book,  he 
said  the  bank  had  nothing  to  do  with  it.  He  then  goes  to 
Mr.  Schaeffer,  and  Mr.  Schaeffer  refers  him  to  Mr.  Hoffman. 
He  then  discovers  that  this  note,  together  with  $63,000  of 
other  paper,  had  been  hidden  away  in  collateral  note  ac¬ 
count,  an  account  of  which  the  board  knew  nothing.  What 
were  the  consequences  ?  The  first  consequence  was  that 
Marshall  &  Mann  were  broken  up  ;  they  stopped  payment 
on  that  note.  Mr.  White,  properly  (it  certainly  showed 
an  excess  of  official  propriety  and  caution)  refused  to 
renew  that  paper,  and  the  firm  fell.  That  was  the  first 
result  arising  from  the  discovery  of  the  secret  discounts  of 
Mr.  Boker.  Secondly,  a  still  greater  consequence  followed. 
As  soon  as  Mr.  White  made  the  discovery,  he  ordered  an 
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investigation  into  all  the  affairs  of  the  bank,  and  uncovered 
sufficient  of  the  mysteries  that  have  since  been  developed 
before  you,  to  cause  this  litigation.  The  collateral  note 
account  naturally  carried  itself  back  to  the  B.  R.  account 
and  to  the  bond  account.  Mr.  White  thereby  became  the 
benefactor  of  the  bank  to  the  whole  extent  of  the  discovery 
of  the  secret  transactions  of  Mr.  Boker. 

By  the  Auditor. — Where  does  this  discount  first  appear  ? 

Mr.  Hirst. — In  the  B.  R.  account,  1857,  and  carried  into 
collateral  note  account,  an  account  which  I  will  show  you 
was  overdrawn  continually  and  heavily.  These  notes  were 
never  on  the  discount  book  of  the  bank,  nor  any  of  their 
predecessors,  nor  am  I  aware  that  it  has  been  alleged. 

By  Mr.  Wharton. — AYe  certainly  allege  that. 

Mr.  Hirst. — Then  show  me  where  they  appear  on  the 
discount  book ;  they  were  found  on  the  collateral  note  ac¬ 
count.  I  ask  my  friend  to  point  out  any  entry  to  show 
that  they  ever  were  on  the  discount  book.  If  they  had 
been,  -which  I  deny,  it  would  make  no  difference,  because 
they  had  certainly  been  taken  off  at  that  time.  That  would 
be  a  proof  that  the  bank  would  not  endure  the  risk  any 
longer,  and  explain  why  Mr.  Boker  placed  them  where  Mr. 
White  found  them,  for  he  was  bound  to  furnish  the  prom¬ 
ised  line  of  discounts.  If  they  had  ever  been  on  the  dis¬ 
count  book,  the  case,  indeed,  would  have  been  stronger  for 
the  bank,  because  it  would  show  that  the  bank  had  declined 
to  run  the  risk  any  longer  than  they  did.  You  know  what 
the  credit  book  is.  It  contains  all  the  discounts  to  the 
credit  of  every  account.  I  now  produce  the  credit  book  of 
the  Girard  Bank,  exhibiting  all  the  discounts  made  to  Mar¬ 
shall  &  Mann,  during  the  year  1857.  The  only  paper  of 
Marshall  &  Mann  discounted  by  the  Girard  Bank  in  1857, 
were  two  notes  as  follows :  “  Marshall  &  Mann,  March  18, 
1857,  §1,500,”  marked  “  paid.”  And  another,  “  Marshall  & 
Mann,  note  of  §3,000,  due  May  28,”  and  marked  “  paid.’’ 
There  it  ends. 

Mr.  Montgomery. — We  said  that  these  notes  represented 
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notes  previously  discounted,  not  for  the  same  amount,  but 
they  were  accumulations  of  other  discounts.  You  find  two 
sums  in  that  credit  book. 

Mr.  Hirst. — I  have  referred  to  the  discount  book,  which 
confutes  both  of  my  learned  friends.  I  affirm  upon  the 
veritable  basis  of  the  record  itself,  now  open  before  you, 
that  the  only  notes  of  Marshall  &  Mann  discounted  by  the 
Board  of  Directors,  during  the  entire  year  1857,  were  the 
two  notes  that  T  have  referred  to,  and  that  every  one  of  the 
notes  mentioned  by  Mr.  Marshall,  at  p.  336,  vol.  1,  were 
discounted  by  Mr.  Boker  without  the  knowdedge  of  the 
board.  I  affirm,  after  this  proof,  that  the  board  never 
assumed  the  risk  of  these  notes  ;  they  would  have  violated 
the  by-laws  if  they  had  done  so.  The  house  was  not  in 
such  credit  as  to  authorize  them  to  receive  such  a  line  of 
discounts.  If  there  be  anything  true  in  the  cause,  it  is  true 
that  the  board  were  ignorant  of  these  discounts,  for  they 
led  to  the  ruin  of  Marshall  &  Mann,  and  the  discovery  of 
all  that  has  been  laid  before  you.  No  man  knew  better 
than  Mr.  Boker  the  condition  of  that  house ;  it  could  not 
have  existed  one  day  without  his  aid,  because,  as  we  have 
seen,  when  the  first  note  became  due  after  his  death,  the 
refusal  to  renew  it  on  the  part  of  the  bank,  led  to  their  im¬ 
mediate  failure. 

I  take  it,  that  you  will  agree  with  me,  that  unless  the 
bank  agreed  to  take  the  risk  of  these  notes,  which  they 
never  did  take,  they  cannot  be  made  to  bear  the  loss.  There 
must  have  been  some  act  done  by  them  in  assuming  the 
risk,  to  make  it  theirs.  They  were  never  the  owners  of 
this  paper,  and  how  can  they  be  held  answerable  for  the 
loss  of  it.  The  notes  were  connected  with  Mr.  Boker’s  own 
private  transaction,  and  so  secretly  carried  on,  that  the 
acting  President,  W'ho  followed  Mr.  Boker,  disclaimed  all 
ownership  of  them,  and  would  not  renew  them,  although 
he  must  have  known  that  the  refusal  to  renew  would  lead 
to  the  loss  of  the  debt.  If  Mr.  White  had  renewed  the 
paper,  our  learned  friends  would  have  argued  that  the  bank 
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had  adopted  the  debt.  But  Mr.  White  refused  to  have 
anything  to  do  with  the  matter,  because  he  did  not  want  to 
connect  the  bank  with  it  in  any  way.  The  Girard  Bank 
owes  Mr.  White  a  debt  of  gratitude  for  having  been  the 
means  of  bringing  these  transactions  to  light.  I  suppose 
that  few  men  in  the  community  would  have  been  prudent 
and  cautious  enough  to  do  what  Mr.  White  did.  He  is  the 
great  architect  of  this  cause,  and  you  and  I  owe  him  a  debt 
which  we  will  not  be  able  to  repay. 

But  let  me  turn  to  the  testimony  to  see  whether  there 
can  be  any  doubt  as  to  who  shall  take  the  risk  of  this  pa¬ 
per.  As  a  rule  of  law,  between  two  innocent  parties,  care¬ 
lessness  on  the  part  of  one  of  the  parties  subjects  him  to 
the  loss.  But  here  there  is  no  pretence  that  the  bank  was 
guilty  of  any  omission  of  anything,  I  doubt  whether  the 
ingenuity  of  man  could  devise  a  mode  by  which  the  bank 
could  have  prevented  Mr.  Boker  from  doing  what  he  did. 

Mr.  White  is  not  a  man  to  form  hasty  opinions,  especially 
against  Mr.  Boker,  or  his  family,  lie  has  been  a  friend,  as 
he  says,  of  Mr.  Boker  and  his  family,  and  I  presume  that,  to 
the  uttermost  extent  of  a  conscientious  performance  of  his 
duties  as  a  witness,  he  has  manifested  that  friendship.  It 
is  not  probable  that  he  would  come  to  a  conclusion,  upon 
any  subject  which  affected  their  interests  injuriously, 
without  giving  the  matter  a  full  consideration.  You  may 
remember  that,  we  asked  him  the  question,  whether  the 
administrators  had  not  admitted  the  liability  of  the  estate 
for  this  debt  of  Marshall  &  Mann.  The  question  was  ob¬ 
jected  to,  and  you  ruled  it  out.  We  thought  that,  inasmuch 
as  the  administrators  were  the  only  parties  in  interest  in 
this  estate  ;  that,  but  for  this  claim  of  the  bank,  the  estate 
would  be  all  their  own,  that  such  an  admission  by  them 
would  have  a  peculiar  significance.  You  ruled  the  ques¬ 
tion  out ;  we  do  not  complain.  I  only  give  you  the  reason 
why,  as  we  thought,  the  evidence  might  have  been  heard, 
because  if  it  had  been  heard,  we  should  have  said  that  it 
was  inconsistent  for  the  administrators  to  say  out  of  doors 
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that  the  debt  was  due,  and  in  court  to  say  that  it  was  not 
or  to  permit  their  counsel  to  say  it. 

Mr.  "White,  however,  says  at  page  44  : 

“I  find  that  at  that  very  time,  i.  e.,  the  March  examination,  we  con¬ 
sidered  Marshall  &  Mann’s  collateral  note  indebtedness  of  $33,800.53 
as  a  debt  at  par,  on  account  of  the  supposed  obligation  of  Mr.  Boker’s 
estate  to  make  it  good.” 

Upon  what  evidence  did  Mr.  White  form,  and  no  doubt 
reluctantly,  form  his  judgment,  that  the  estate  was  under 
an  obligation  to  make  that  debt  good.  No  man  knew  bet¬ 
ter  than  he,  the  status  of  this  debt  and  the  consequences  to 
which  the  discovery  of  it  led ;  no  man  knew  better  than  he 
what  had  taken  place  during  the  December  examination, 
which  led  him  to  suppose  that  the  stock  of  Mr.  Boker  was 
actually  pledged  for  this  debt,  or  that  there  were  assets  in 
the  hands  of  Boker,  Bros.  &  Jones,  to  pay  it,  (see  Appen¬ 
dix,  Vol.  2,  No.  4).  He  could  not  have  got  the  facts  upon 
which  he  founded  that  opinion,  from  any  other  source  than 
Mr.  Boker,  who  attended  the  Committee  constantly. 

Mr.  White  on  page  65,  Yol.  2,  says  : 

“  Within  a  week  after  Mr.  Boker’s  death,  Mr.  Marshall  came  to  me, 
as  a  debtor  of  the  bank,  and  I  was  puzzled  to  know  where  to  find  the 
paper  which  I  did  not  recollect  as  a  part  of  bills  discounted.  I  went 
to  Mr.  Schaffer  for  an  explanation,  who  told  me  at  once  that  it  was 
part  of  collateral  note  account,  and  went  to  Mr.  Hoffman  or.  Mr.  Cul¬ 
bertson  for  the  collection  book  of  that  account,  in  which  the  debt  of 
Marshall  and  Mann  appeared.  I  asked  Mr.  Schaffer  whether  that  was 
the  bank’s  property,  that  I  had  never  seen  it  before,  that  it  had  not 
been  exhibited  to  the  December  committee.  He  told  me  he  was  not 
with  that  committee,  and  did  not  know  what  they  saw,  but  that  it  was 
part  of  the  assets  of  the  bank,  and  not  paper  held  by  Mr.  Boker  in  his 
individual  capacity,  as  I  had  inferred  from  not  having  seen  it  in  the 
December  examination.” 

At  page  77,  Yol.  2,  Mr.  White  is  asked  : 

Q.  “  Were' yon  or  were  the  board  aware  of  any  account  on  the  indi¬ 
vidual  ledger  called  collateral  note  account,  or  the  purpose  for  which 
it  was  opened?” 

A.  “  I  did  not  know  of  the  existence  of  collateral  note  account  in 

any  of  the  books  of  the  bank  till  after  Mr.  Boker’s  death  ;  nor  did  the 
board  to  my  knowledge.” 
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At  page  746 : 

“Witness  being  shown  seven  notes  signed  by  Marshall  &  Mann, 
amounting  to  §28,500,  referred  to  by  Mr.  Marshall  in'  Bank’s  testi¬ 
mony,  printed  page  336,  is  asked  when  he  first  knew  that  the  bank 
held  those  notes,  and  in  what  account  he  found  them  entered.” 

A.  “  I  first  knew  of  them  shortly  after  the  death  of  Mr.  Boker  ;  I 
found  them  entered  in  collateral  note  account.  Mr.  Marshall  came  on 
or  about  the  17th  of  February,  1858,  in  regard  to  one  that  matured 
February  17-20th  of  that  year.  He  wished  to  pay  $1,000  on  account, 
and  give  their  own  note  for  the  residue.  I  had  no  knowledge  from  the 
November  and  December  examinations,  of  such  notes  being  the  pro¬ 
perty  of  the  bank,  and  I  went  to  Mr.  Schaffer  to  get  an  explanation.” 

At  page  761,  Mr.  White  is  even  more  explicit  on  this 
subject : 

“  In  continuation  of  my  answer  to  the  question  on  printed  page  747, 
in  relation  to  the  notes  of  Marshall  &  Mann,  I  have  to  say,  that  Mr. 
Schaffer  told  me  that  they  were  the  property  of  the  bank.  I  asked 
him  how  it  was,  then,  that  they  did  not  appear  in  the  commercial  pa¬ 
per  submitted  during  the  November  and  December  examinations.  He 
told  me  he  could  not  say,  for  he  had  been  very  little  with  the  board, 
particularly  in  December,  during  the  examination  by  committee  of  the 
whole ;  that  they  were,  however,  necessary  to  make  the  bank  whole, 
and  entered  into  its  balance  sheet,  and  were  not  the  private  property 
of  Mr.  Boker,  as  I  supposed.  I  asked  him  to  show  me  where  they 
were  found  ;  he  went  to  Mr.  Hoffman  and  got  an  account  in  a  small 
book  which  figured  up  about  $68,000,  under  the  name  of  collateral 
note  account,  and  in  which  the  above  named  notes  of  Marshall  &  Mann 
were  found  amongst  other  paper.  I  then  inquired  under  wdiat  heading 
this  collateral  note  account  came  up  in  the  “State  of  the  Bank,”  as 
reported  at  each  meeting  of  the  board.  To  get  this  information,  Mr. 
Schaffer  and  I  went  together  to  Mr.  Lane,  who  told  us  that  it  entered 
into  the  sum,  aggregated  amount  due  from  banks.  I  asked  him  whyj 
he  had  it  put  there.  He  told  me  he  had  been  so  instructed  by  Mr. 
Boker.  I  declined  to  take  any  action  in  regard  to  the  reuewal  of  the 
paper,  and  Mr.  Marshall,  and  Mr.  George  H.  Boker,  who  had  accom¬ 
panied  him  to  the  bank,  went  away.  A  few  days  afterwards,  having 
been  unable  to  obtain  any  further  information  as  to  the  motives  of  this 
special  account,  I  directed  Mr.  Lane  to  send  it  up  as  a  separate  item 
in  the  “  state  of  the  Bank,”  and  I  reported  to  the  board  the  facts  of 
the  case.  The  investigation  of  the  condition  of  the  bank,  which  bears 
date  March  3,  1858,  was  forthwith  directed  in  consequence  of  this 
communication.” 


V 


184 

/  \ 

I  ask  my  learned  friends  to  bestow  all  the  credit  which 
they  so  liberally  bestowed  on  us,  during  their  argument, 
for  this  investigation,  to  Mr.  White  ;  he  is  entitled  to  it ;  we 
disclaim  it. 

In  connection  with  these  secret  loans  I  ask  your  atten¬ 
tion  to  the  testimony  of  Mr.  White,  as  to  the  effect  of  the 
new  charter  upon  the  consciences  of  the  directors. 

At  page  61,  Mr.  Wharton  asks  this  question  of  Mr. 
White : 

Q.  “  After  the  new  charter  was  obtained  and  went  into  operation,  . 
was  there  any  change,  and  if  so,  what,  in  the  mode  of  making  dis¬ 
counts  ?” 

.A.  “The  new  charter  put  us  under  oath  or  solemn  affirmation  in 
regard  to  the  observance  of  its  provisions,  one  of  which  was  very  plain, 
viz.,  that  there  should  he  no  concealment  of  loans  •  another  being  that 
the  board  as  borrowers  should  have  only  a  certain  proportiou  of  capi¬ 
tal.  These  were  observed  with  care ,  as  well  as  others  which  I  do  not 
now  recollect,  it  being  to  all  appearance,  the  desire  of  the  members 
of  the  board,  as  well  as  officers,  to  restrict  themselves  within  the  com¬ 
pass  of  the  new  rides.” 

I  hold  in  my  hand  the  seven  notes  of  Marshall  &  Mann 
under  discussion,  and  am  now  able  to  trace  all  of  them  in 
the  account  of  “B.  B.  1857,”  and  "collateral  note  account.” 
Referring  to  vol.  1,  p.  836,  for  the  dates  of  these  notes, 
and  also  to  F.  S.  17,  and  to  the  little  deposit  book  endorsed 
“  Collateral  note  account,”  marked  F.  S.,  September  18,  we 
can  trace  them  back.  The  first  of  them,  dated  November 
19,  1857,  $5,000  appears  on  F.  S.  17,  due  February  17-20, 
the  note,  on  the  refusal  to  renew  which  b}^  Mr.  AVhite,  the 
firm  failed,  and  which  led  to  the  discoveries  which  have 
been  laid  before  you. 

2.  The  next,  November  21,  $4,000,  was  entered  for  col¬ 
lection  on  deposit  book  of  collateral  note  account,  under 
date  of  November  25,  1857. 

3.  The  next,  December  12,  $1,000,  was  entered  for  col¬ 
lection,  on  same  deposit  book,  on  that  day. 
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4.  The  next,  December  18,  $5,000,  was  entered  for  col¬ 
lection  on  same  deposit  book,  on  that  day. 

5.  The  next,  December  22,  $5,000,  was  entered  for  col¬ 
lection  on  same  deposit  book,  under  date  December  21. 

6.  The  next,  December  24,  $3,500,  was  entered  for  col¬ 
lection  on  same  book,  immediately  under  the  last. 

7.  The  last,  January,  21,  1858,  $5,000,  was  entered  for 
collection  on  same  book,  under  date  January  21,  1858. 

These  notes  were  generally,  perhaps  all,  renewals  of 
notes  entered  for  collection  on  F.  S.,  17. 

I  have  thus  traced  these  notes  into  “  Collateral  note 
account,”  where  they  were  found,  and  have  shown  that  they 
were  not  on  the  discount  book,  as  my  learned  friends  erro¬ 
neously  supposed. 

It  is  said  that  Mr.  White’s  complaint  of  the  non-exhibi¬ 
tion  of  the  collateral  note  account  to  the  Committee  of 
1857,  was  uncalled  for,  because  on  the  day  of  the  ex¬ 
amination  none  of  these  notes  had  been  entered  for  collec¬ 
tion  to  the  credit  of  the  collateral  note  account.  If  you 
will  look  at  the  dates  of  these  notes,  you  will  find  that  the 
first  two  of  them  are  prior  in  date  to  December  4,  the  date 
of  that  examination.  It  was  not  so  much  the  name  of  the 
account  inquired  about  by  Mr.  White,  it  was  the  notes. 
When  he  discovered  that  $68,000  of  commercial  paper  had 
been  secretly  discounted  by  Mr.  Boker,  and  found  in  colla¬ 
teral  note  account,  he  named  that  account ;  but  the  gist  of  the 
inquiry  was  for  the  notes.  It  is  now  ascertained  that  they 
were  generally  in  the  account  of  B.  R.  1857.  Now,  sir,  if 
there  is  a  particle  of  foundation  for  the  pretensions  of  both 
our  learned  friends,  that  the  Board  of  Directors  knew  the 
B.  R.  accounts,  and  knew  that  Mr.  Boker  was  discounting- 
notes  there,  Avhy  should  Mr.  White  be  surprised  at  the 
discovery  ?  why  demand  a  thorough  investigation  of  the 
affairs  of  the  bank,  if  the  Board  had  known,  and  had  not 
only  permitted,  but  authorized  such  discounts,  as  our 
learned  friends  have  said  all  along,  without  and  against 
the  evidence,  that  they  did  ?  This  remark  is  substantially 
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an  answer  to  the  whole  of  their  arguments.  But,  whether 
in  “B.  B.  ’57,”  or  “Collateral  note  account,”  or  anywhere 
else,  if  the  notes  were  bank  property,  why  not  exhibit 
them  to,  why  conceal  them  from,  the  Committee  of  Decem¬ 
ber,  1857?  What  was  the  motive  of  Mr.  Boker?  They 
unquestionably  represented  that  much  money  of  the  bank. 
Why  were  they  not  exhibited  ?  The  report,  in  writing, 
assured  the  Board  that  the  examination  was  searching  and 
exhaustive.  Why,  if  these  were  bank  assets,  were  they  not 
exhibited  as  bank  assets  ?  Why  make  up  a  statement 
which  left  them  out  ? 

There  are  some  credits  to  be  allowed  here.  It  is  said 
that  the  check  drawn  on  that  account,  called  “  differ¬ 
ences”  $7,667.02,  was  improperly  placed  there.  My  learned 
friend  Mr.  Wharton  calls  it  cash  drawn  out  of  that  ac¬ 
count.  It  was  undoubtedly  a  check  charged  to  that  account. 
The  date,  March  12,  should  be  the  first  of  March.  The 
“state  of  the  bank”  is  dated  March  1st,  and  unless  that 
check  had  been  there  that  day  and  as  of  that  day,  that 
schedule,  marked  F.  S.  A.,  which  you  remember  is  the  de¬ 
tailed  exhibition  of  the  assets  of  the  bank  made  on  this 
re-examination  ordered  by  Mr.  White  shortly  after  Mr. 
Boker’s  death,  would  be  erroneous.  The  Committee  re¬ 
ported  on  the  first  of  March,  and  they  find  the  balance  to 
the  debit  of  collateral  note  account  on  that  day  to  be 
$68,172.28,  which  total  includes  that  check.  If  there  was 
anything  to  complain  of  about  this  check,  and  Mr.  Mont¬ 
gomery  thought  there  was,  why  not  have  asked  Mr.  White 
about  it,  when  he  was  on  the  stand  ?  Because  it  was  his 
doing.  It  was  charged  before  the  present  President  of  the 
bank  took  office ;  it  was  while  Mr.  White  was  the  President 
pro  tem.  The  whole  of  it  was  under  his  direction,  as  you 
have  seen,  and  he  has  told  you.  Why  not  ask  him  if  there 
was  anything,  or  anybody,  to  blame  about  it?  But  if  they 
had  asked  him,  he  would  have  given  the  same  explanation 
that  Mr.  Burke  has  given,  which  is  a  correct  one,  showing 
just  what  you  and  I  know,  to  wit:  a  new  account  had  been 
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discovered,  a  large  amount  of  bank  property  bad  been 
found,  put  away  out  of  the  sight  of  everybody.  It  be¬ 
came  important  to  know  wbat  that  account  was ;  it  be¬ 
came  important  to  know  wbat  tbat  account,  in  tbe  shape 
of  assets,  represented,  and  wbat  that  account,  in  the  shape 
of  liabilities,  represented.  When  Mr.  White  found  that 
certain  notes  were  deposited  to  its  credit  for  collection,  he 
directed  the  clerk  to  credit  that  account  with  all  those 
notes,  as  if  they  had  matured  and  had  been  paid.  The 
clerk  did  so,  and  ascertained  that  if  all  the  notes  should 
be  paid,  that  account  would  be  in  credit  $7,667.02.  The 
account  was  squared,  and  the  bank  got  to  know  how 
that  account  stood,  and  how  the  bank  stood  in  reference  to 
it.  I  adopt  Mr.  Burke’s  explanation  because  it  is  the  only 
explanation  that  can  be  given ;  it  is  found  at  p.  168,  vol.  1. 
He  says : 

‘■The  last  item  of  March,  1858,  ‘Differences,’  is  a  check  found  on 
printed  page  165  of  the  bank’s  testimony,  described  as  follows:  ‘March 
1,  1858,  differences,  $7,667.02,’  and  charged  on  the  collateral  note  ac¬ 
count  under  date  of  March  12, 1858,  as  shown  in  appendix,  p.  75.  This 
check  appears,  from  its  amount,  to  have  been  designed  to  increase  the 
account  to  the  sum  of  the  notes  on  hand  actually  remaining  uncollected 
on  the  account,  and  it  stood  on  the  account  as  so  much  profit.” 

That  is  a  proper  explanation.  Mr.  White  did  not  mean, 
in  directing  that  entry,  or  in  directing  the  clerk  to  close  up 
the  account,  he  did  not  mean  any  wrong  to  anybody.  If 
he  did,  any  entry  made  after  Mr.  Boker’s  death  would  not 
have  affected  him  in  any  way.  Mr.  White  must  have  di¬ 
rected  the  account  to  be  stated  as  it  is ;  the  clerk  would 
not  have  drawn  the  check  without  authority. 

Mr.  Montgomery . — There  is  no  evidence  of  that. 

Mr.  Hirst. — Mr.  White  says  that  having  discovered  the 
secretion  of  $68,000  of  paper  in  the  collateral  note  account, 
he  brought  the  matter  before  the  Board;  that  the  Board 
ordered  an  investigation  into  the  assets  and  liabilities  of 
the  bank. 

The  investigation  is  before  you  ;  one  result  of  it  was  that 
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if  all  the  notes  deposited  for  collection  to  the  credit  of  that 
account  had  been  paid  at  maturity,  this  sum  of  $7,667.02 
would  have  stood  as  a  credit  to  Mr.  Boker,  as  it  does  here. 
All  the  bank  now  asks  of  the  estate  is  to  make  that  account 
good  ;  it  is  all  they  can  ask  ;  it  is  all  they  have  asked.  If 
that  account  were  not  in  deficit,  if  it  were  in  credit,  by  the 
collection  of  notes,  the  excess  would  be  Mr.  Boker’s,  for  it 
is  simply  his  account.  We  have  charged  him  with  interest 
on  the  monies  he  took  in  another  claim ;  the  profits  are 
credited  to  him  here.  We  restate  this  account:  purged  of 
this  check  and  purged  of  the  uncollected  notes  (Marshall  & 
Mann  s,  and  Cooke’s),  on  the  other  side,  and  ascertain  the 
result,  you  will  find  it  to  be  as  follows:  Deducting  the 
check  for  differences,  the  amount  to  the  debit  of  that 
account  will  be  $60,505.26.  On  the  other  hand,  striking 
out  the  unpaid  notes,  the  credits  to  the  account  will  be 
$35,858.17,  so  that  a  payment  of  $2-1,647.09  would  balance 
it.  The  bank  claims  that  sum  to  make  that  account  good. 

There  is  another  credit.  On  pp.  163  and  165,  vol.  II., 
there  is  a  transaction  referred  to,  in  which  the  name  of 
“  Harris”  appears.  It  is  said  by  my  learned  friends  that  on 
December  18th,  1857,  Mr.  Boker  drew  a  check,  charging 
collateral  note  account  with  $10,074,  a  debt  of  Harris. 
$7fM)  was  paid  on  account,  to  the  credit  of  that  account,  on 
January  16th,  1858,  leaving  $9,374.  Therefore  the  collateral 
note  account  appears  to  have  fathered  $9,374  of  the  Harris 
debt.  It  is  also  stated  by  my  learned  friend  that  this  debt 
of  Harris  was  subsequently  collected  by  the  bank  in  full. 
That  is  so.  Now,  I  understand  my  learned  friends  to  say 
either,  first,  that  if  this  charge  of  $10,074,  reduced  to 
$9,374,  had  not  been  charged  to  collateral  note  account, 
the  account  would  have  been  that  much  less  in  deficit ;  or, 
second,  that  when  the  money  was  collected,  it  ought  to 
have  been  credited  to  collateral  note  account.  In  that 
case,  also,  the  account  would  have  been  that  much  less  in 
deficit.  That  is  correct.  As  I  said  before,  all  the  bank 
can  ask  is  that  this  account  shall  be  made  good.  This 
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credit  of  $9,374  is  allowed;  the  balance  due  is  $15,278.09 
with  interest. 

I  have  now  gone  through  the  six  additional  claims,  the 
8th,  10th,  11th,  12th,  13th,  and  14th,  and  have  exhausted 
the  discussion  of  all  the  claims  of  the  bank  except  five,  which 
refer  to  the  B.  R.  account  proper.  We  have  not  had  much 
difficulty  in  ascertaining  the  facts  bearing  upon  these  six 
claims,  nor  the  law  either.  In  reference  to  the  eighth, 
there  can  be  no  doubt  that  the  money  due  to  the  Common¬ 
wealth,  paid  by  the  Reading  Railroad  Company,  went  to 
the  credit  of  the  B.  R.  account,  and  that  the  bank  is  entitled 
to  interest  upon  it,  and  that  on  no  other  claim  has  it  been 
charged.  There  was  no  trouble  in  ascertaining  the  facts 
in  reference  to  the  10th  claim — the  transfer  of  Hill’s  estate 
to  the  B.  R.  account.  There  was  no  trouble  in  ascertaining, 
under  the  11th  claim,  the  amounts  of  usury  received  by 
Mr.  Boker.  You  have  the  undisputed  dates  and  names  of 
the  transactions,  evidenced  by  parol  and  written  proofs. 
There  is  no  doubt  that,  in  point  of  law,  the  bank  is  entitled 
to  the  fruit  of  their  money  so  earned.  There  was  no  diffi¬ 
culty  in  ascertaining  the  amounts  due  the  bank  on  the 
items  “interest  paid,”  entered  on  the  discount  book,  appear¬ 
ing  in  the  schedules  exhibited  under  the  12th  and  13th 
claims.  Hor  has  there  been  any  difficulty  in  reference  to 
the  14th  claim,  last  discussed.  Neither  has  there  been  any 
departure,  as  yet,  from  the  proposition  I  started  with,  that 
every  claim  of  the  bank  has  been,  and  can  be,  supported  by 
written  proofs  alone,  coupled  with  such  parol  proofs  as  are 
completely  corroborated  by  written  contemporaneous 
records.  Thus  far  we  have  gone  through  this  cause  with¬ 
out  being  much  troubled  with  the  idea  of  complication, 
or  intricacy,  or  difficulty,  with  which,  from  the  length  of 
time  the  evidence  and  argument  have  consumed,  one  might 
suppose  the  case  was  surrounded. 

My  learned  friend,  Mr.  Wharton  has  made  the  remark 
that  this  cause  has  been  “made  up”  by  the  industry  and 
ingenuity  of  counsel.  It  is  one  of  the  regrets  I  feel,  as  one 
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of  the  counsel  in  this  cause,  that  it  has  not  been  sufficiently 
pursued.  We  have  had  no  accountant  to  assist  us; 
the  counsel  in  this  cause  have  been  compelled  to  rely  upon 
their  own  examination  of  the  books  and  papers  in  evidence. 
I  will  show  you  how  unfounded — I  will  not  say  unkind — 
this  assertion  is.  The  first  claim  for  interest  on  overdrafts 
was  ascertained,  by  reference  to  Mr.  Boker’s  private  pass 
books,  produced  by  our  learned  friends  themselves.  The 
second  claim  for  the  overdraft,  due  at  Mr.  Boker’s  death, 
was  an  original  subject  of  claim.  The  third  and  fourth 
claims  upon  the  two  promissory  notes  of  $9,000  and  $24,000 
were  also  original  claims.  The  fifth  claim,  for  interest  on 
moneys  received  from  the  drawer,  recorded  in  F.  S.  9  and 
10,  was  also  an  original  claim.  The  sixth  and  seventh 
claims,  for  interest  on  the  balance  due  on  that  account,  and 
for  interest  on  bond  account,  Avere  also  original  claims. 
The  eighth  claim,  for  interest  on  the  money  deposited  in 
B.  R.,  appeared,  on  the  exhibition  of  the  B.  R.  deposit 
books,  which,  showed  the  receipt  of  the  money  be¬ 
longing  to  the  Commonwealth,  from  the  sale  of  the  in¬ 
clined  plane,  and  Ave  naturally  called  Mr.  Bradford  to 
testify  to  the  circumstances  connected  with  it.  In  reference 
to  the  ninth  claim,  the  Bickel  deposit,  our  learned  friends 
produced  a  tin  box,  in  Avhich  the  long  book  of  Mr.  Boker 
was  contained,  and  an  important  entry  was  found  on  it, 
showing  that  Mr.  Boker  Avas  apparently  indebted  to 
General  Bickel,  for  an  unpaid  balance  of  $18,000,  on  a  loan 
of  $29,067.48.  We  naturally  called  on  General  Bickel  for 
an  explanation.  That  explanation  is  before  you.  The 
tenth  claim  Avas  for  the  Hills’  estate  deposit,  the  facts 
relating  to  which  Avere  stated  by  Mr.  Burke,  unasked  by  us. 
The  eleventh  claim  is  for  sums  of  usury  testified  to  by 
witnesses  on  both  sides.  W e  saAV  on  the  books  kept  by 
Mr.  Boker  entries  of  large  sums  of  money  loaned  to  the 
Reading  Railroad  Company,  and  to  Mr.  Tucker,  and  Ave 
called  Mr.  Tucker  and  Mr.  Bradford  to  explain  the  circum¬ 
stances.  The  twelfth  and  thirteenth  claims,  for  “interest 


191 


paid,”  items,  apparent  on  the  discount  book,  were  a  matter 
of  original  discussion  between  Mr.  White  and  the  President 
of  the  bank.  The  fourteenth  claim,  for  the  Marshall  & 
Mann  notes,  was  an  original  subject  of  discussion.  The 
fifteenth,  for  Crescentville  and  other  property  placed  upon 
the  loan  account,  was  also  a  subject  of  original  claim. 
The  sixteenth  and  seventeenth  claims,  for  the  incomes  of 
the  little  box,  kept  in  the  first  teller’s  drawer,  were  intro¬ 
duced  early  in  this  cause.  The  eighteenth  claim,  for  the 
stock  of  Mr.  Richards,  was  also  known  early  in  this  con¬ 
troversy.  As  to  the  nineteenth  claim,  the  Thurlo  bonus 
came  out  in  the  evidence  by  reason  of  Crescentville  being 
a  very  material  subject  of  investigation.  We  called  upon 
Mr.  Hughes  to  explain  the  money  transactions  which  led 
to  the  purchase  of  that  estate.  He  gave  the  history  of  the 
$20,000  loan,  which  was  settled  at  the  same  time.  In 
reference  to  the  Wiltbank  bonus,  it  appeared  that  his  debt 
was  a  subject  of  discussion  at  a  meeting  of  the  committee 
of  the  whole,  and  referred  to  in  their  report.  We  called 
upon  Mr.  Wiltbank  to  explain  it,  and  the  history  of  the 
bonus  necessarily  came  into  the  explanation.  The  Godfrey 
bonus  was  stated  by  Mr.  Marshall,  who  was  called  to  shed 
some  light  on  the  Marshall  &  Mann  notes.  The  twentieth 
claim  was  a  matter  of  original  claim.  How,  I  think,  my 
learned  friend,  Mr.  Wharton  must  be  satisfied  that  he  was 
unusually  wrong  when  he  attributed,  to  the  efforts  of  the 
counsel  of  the  bank,  the  discourteous  idea  that  the  case  was 
“  made  up.” 

This  is  a  convenient  time,  Mr.  Auditor,  to  pay  my  cordial 
respects  to  the  challenge  of  my  learned  friend,  Mr.  Whar¬ 
ton,  to  show  that  Mr.  Boker,  at  any  time,  retained  any  of 
the  money  that  he  was  using  to  discount  paper.  He  in¬ 
sisted,  and  defied  a  denial,  that  Mr.  Boker  took  from  the 
drawer  nothing  but  the  net  amount  of  the  notes,  which  he 
handed  to  the  borrower,  and  that  the  interest  was  collected 
when  the  face  of  the  notes  was  paid,  and  credited  to  the  B. 
R.  2  account. 
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I  believe  I  Lave  stated  my  learned  friends’  position  full}' 
and  fairly.  This  I  understand  to  be  the  proposition  of 
fact  as  laid  down  by  my  learned  friend,  accompanied  with 
a  challenge  to  us  to  show  that  it  was  not  true.  Now  I 
promise  to  prove  to  you,  sir,  beyond  all  doubt  or  dispute, 
by  written  proofs  unquestionably  authentic,  (and  this  will 
bear  with  great  severity  on  the  calculations  of  Mr.  Burke, 
when  he  ascertained  the  profits  of  B.  B.  2,)  b}'’  comparing 
the  difference  between  the  amounts  taken  from  the  drawer, 
and  the  amounts  collected  in  B.  B.  2,  that  notes  ivere  dis¬ 
counted  by  Mr.  Boker,  and  the  face  of  them  taken  from  the 
drawer,  without  deducting  any  interest,  to  the  amount  of 
$1,529,530.03.  No  record  exists  anywhere  of  the  amounts 
he  received  for  the  use  of  that  money.  None  were  ever 
kept  by  him  that  we  know  of;  none  have  been  produced 
here,  and  no  means  exists  that  I  know  of,  to  ascertain  what 
profits  he  did  receive.  These  facts  are  striking  and  start¬ 
ling.  If  it  be  true  that  even  my  learned  friend  has  been 
deceived  on  this  subject;  if  it  be  true  that  Mr.  Boker  took 
a  million  and  a  half  of  dollars  from  the  cash  drawer,  for 
the  purchase  of  paper,  at  its  face,  without  leaving  a  trace 
or  record,  or  any  means  or  agency,  by  which  can  be  traced 
or  discovered,  the  amount  he  received  for  the  use  of  the 
money,  this  part  of  the  case  presents  one  of  the  most 
astounding  facts  in  the  annals  of  banking.  You  will  ob¬ 
serve,  sir,  that  if  Mr.  Boker,  instead  of  discounting  this 
million  and  a  half  of  dollars,  by  taking  the  face  of  the  notes 
from  the  drawer,  had  done  the  same  in  all  the  discounts  on 
F.  S.  9  and  10,  both  B.  B.  2  and  F.  S.  9  and  10  would  pre¬ 
sent  the  sum  totals  precisely,  and,  therefore,  Avould  show  no 
profits  as  the  result  of  the  transactions.  I  hope  I  am  under¬ 
stood.  If,  in  every  case,  the  face  of  the  notes  had  been 
received  from  the  drawer,  and  also  collected  in  B.  B.  2, 
the  totals  would  be  the  same.  But  I  have  to  show  you, 
and  I  now  propose  to  do  it,  that  Mr.  Boker,  during  the 
currency  of  the  F.  S.  9  and  10  books,  took  from  the  drawer 
the  sum  I  have  stated,  amounting  to  over  a  million  and  a 
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half  of  dollars,  the  face  of  the  notes  which  he  discounted, 
without  leaving  any  trace  or  record,  or  any  means  to  ascer¬ 
tain  how  much  he  made  out  of  it.  I  will  now  give  you 
the  names,  dates  and  amounts.  I  have  served  a  copy  of 
the  schedule  on  my  learned  friends,  and  they  have  not 
pointed  out  any  error  in  it.  If  there  be  a  single  item  in 
the  statement  I  am  now  about  to  give,  if  there  be  any  one 
error  in  point  of  date,  name  or  amount,  which  the  entries 
in  the  books  F.  S.  9  and  10,  and  the  entries  in  the  B.  R. 
collection  books,  do  not  positively  show,  my  learned  friends 
are  at  liberty  yet  to  point  out  any  such  errors.  I  mean, 
however,  to  verify  the  schedule  as  I  proceed.  The  schedule 
is  as  follows : 

“  Discounts,  where  the  face  of  the  notes  was  taken  from 
the  first  teller’s  drawer,  without  deducting  discount.” 


Nov.  24,  1851,  Bradford,  Tr . . . $10,000 

Jan.  17,  1852,  Barker .  20,000 

Feb.  21,  “  Hildeburn . '. .  2,500 

“  27,  “  R.  R.  R’d .  20,000 

June  10,  “  Laporte,  M.  &  Co .  10,000 

July  7,  “  Bumgardner . . .  10,251.58 

Aug.  19,  “  Barker... . . .  30,000 

“  20,  “  “  .  20,000 

Sept.  21,  “  “  20,000 

“  23,  “  “  10,000 

“  27,  “  Reed .  100 

“  29,  “  Vandyke . 18,000 

Oct.  18,  “  Ilickling .  10,025 

“  28,  “  Stever  &  Co .  300 

“  30,  “  Allen .  100 

Nov.  23,  “  Barker .  24,000 

Dec.  10,  “  Butcher .  6,000 

“  21,  “  Needles .  1,000 

“  27,  “  Lehigh  Coal .  5,000 

“  30,  “  Bradford . 100,000 

“  “  “  Farnham .  2,500 
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Dec.  30, 

1852,  Harris . . 

. $100,000 

Jan.  15, 1853,  Hope . 

.  100 

"  17, 

tt 

Colhoun . 

.  15,000 

tt  tt 

a 

Hollingsworth . 

.  35,000 

Feb.  21, 

tt 

it 

.  85,000 

"  28, 

tt 

T.  Hughes  &  Co . 

. .  2,883.73 

tt  tt 

u 

Blood  &  Godfrey, . 

. .  12,843.90 

Mar.  10, 

u 

Laporte  M  &  Co . 

.  5,000. 

<f  11, 

u 

Hopkins . . 

.  3,957.33 

“  16, 

u 

Lancaster  Bank . 

.  80,045.34 

“  21, 

u 

Kneedler  &  Feather . 

.  1,717 

Ap’l  5, 

u 

Corning . 

.  1,000 

“  22. 

u 

Eyster . 

.  848 

June  8, 

u 

Barker . 

.  30,000 

“  1 

i.o, 

u 

Tucker . 

.  15,000 

"  17, 

u 

Butcher . 

.  12,000 

“  23, 

(( 

Tucker . 

. .  40,000 

"  25, 

(( 

a 

.  40,000 

July  22, 

u 

Heberton  ...^ . 

.  2,500 

Aug.  3, 

it 

Barker . 

.  15,000 

“  4, 

tt 

Cambios . 

.  10,000 

Sep.  23, 

It 

Barker . 

. .  10,000 

“  29, 

it 

Allen . 

. .  1,700 

Dec.  16, 

tt 

Frink . 

.  300 

“  19, 

tt 

Flarris . 

.  20,000 

tt  tt 

tt 

Barker . 

.  20,000 

Jan.  5, 1854, 

Frink . 

.  600 

Feb.  23, 

iC 

Reading . 

.  30,000 

“  27, 

tt 

tt 

.  50,000 

Mar.  9, 

tc 

Barker . . 

.  20,000 

“  17, 

tt 

Barnet  &  Co . 

.  5,000 

tt  tt 

it 

Malone  G.  &  Co . 

.  4,000 

tt  tt 

tt 

Frink . . 

.  250 

“  28, 

tt 

Harris . 

.  20,000 

“  29, 

ft 

Chambers . 

.  15,000 

Ap’l  3, 

tt 

Lewis . 

. .  12,000 

“  20, 

tt 

Coulter . 

.  10,000 
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Ap.  28, 1854,  Hooper,... .  $450 

May  6,  “  Clark  &  Co.  and  Dodge  &  Co .  10,000 

“  17,  “  Painter  (Item) .  500 

“  30,  “  Reeves,  B.  &  Co .  20,000 

June  6,  “  Tucker .  42,950 

“  10,  “  Reading .  2,500 

Aug.  2,  “  Ross,  C.  &  Co .  15,845 

“  12,  “  T.  H.  &  Co . 5,000 

“  “  “  “  5,000 

Sep.  29,  “  “  4,000 

“  “  “  “  4,000 

Oct.  18,  “  Carpenter .  11,000 

“  “  “  Edwards’  Mortgage .  42,950 

“  “  “  Shaffer .  8,500 

JSTov.21,  “  Taylor . 38,689.90 

“  29,  “  Coleman . 13,000 

Dec.  5,  “  Brown  (Gloucester  mills) .  2,730 

■“  6,  “  Hughes .  1,327.44 

“  13,  «  Walsh .  3,000 

“  26,  “  Hays .  100 

Jan.  5,  1855,  Harris . 10,000 

“  6,  “  T.  H.  &Co . 5,400 

Mar.  7,  “  Hecksher . . .  5,000 

Ap’l  7,  “  Morgan  &  Co .  7,000 

“  “  “  Lindsey,  Tr . 50,000 

May  24,  “  T.,  Hughes  &  Co .  5,200 

July  2  6,  “  “  .  5,000 

“  28,  “  Tucker .  1,000 

“  “  “  City  of  Philadelphia .  12,500 

Sep.  17,  “  “  “  .  12,500 

“  22,  “  Clark .  5,000 

Oct.  9,  “  City .  12,500 

Dec.  28,  “  Garside .  986.80 

•“  “  “  Edwards  &  J .  479.21 

Mar.  8,  1856,  Reading .  50,000 

Ap.  10,  “  Stratton  M.  &  Co .  2,500 

“  15,  “  Helfenstein .  4,900 
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Apr.  15,  1856,  T.  Hughes  &  Co .  $8,000 

June  28,  “  Reading  . 100,000 

Aug.  19,  “  Stewart .  1,000 

Dec.  l8,  “  Cowperthwaite .  2,500 


$1,529,530.03 


These  entries,  Mr.  Auditor,  have  not  been  disputed ;  they 
cannot  be.  I  have  verified  them,  item  by  item,  and  you  have 
said  you  are  satisfied  they  are  correct.  I  have  thus  shown 
you,  that  Mr.  Boker,  not  once  or  twice,  but  scores  of  times, 
was  in  the  habit  of  going  to  the  cash  draper  and  taking  out 
the  entire  face  of  notes,  leaving  no  trace  of  interest  behind 
him.  1  need  not  stop  to  argue  to  you  upon  the  legal 
effect  of  such  transactions  as  these.  What  makes  this 
thing  intolerable  is,  that  proper  books  were  provided  for  the 
officers  and  clerks  of  the  bank,  which,  as  I  have  said,  were 
intended,  and  the  law  required  them  to  be  kept,  for  the  pro¬ 
tection  and  detection  of  every  one  who  dealt  with  the  bank 
money.  When  we  ask  the  question,  “  what  became  of  the 
profits  on  this  large  sum  of  money,”  we  are  not  to  be  told 
in  reply,  as  my  learned  friend,  Mr.  Montgomery,  told  you 
and  me,  that  Mr.  Boker  is  under  no  duty  to  account  for  it. 
The  Directors  of  the  Bank  have  asked  of  Mr.  Boker’s  re¬ 
presentatives,  what  became  of  these  profits,  and  they  are 
told  to  find  out  the  best  way  they  can.  What  was  done 
with  the  money  ?  we  ask  ;  where  is  it  ?  They  say  they  are 
under  no  obligation  to  answer  to  the  stockholders,  or  any¬ 
body  else,  any  such  question.  They  say  to  us,  find  out  if  you 
can  ;  we  are  under  no  obligation  to  account.  Have  I  not  cor¬ 
rectly  represented  their  repeated  declarations  to  that  effect  ? 
Why,  Mr.  Auditor,  I  cannot  discuss  this  thing  with  patience. 
I  think  it  is  an  atrocious  piece  of  arrogance  to  set  up  a  plea,  on 
behalf  of  any  bank  officer,  in  reply  to  clear  proof  of  his  hav¬ 
ing  handled,  secretly,  millions  of  dollars  of  bank  money,  that 
he  is  under  no  obligation  to  account  for  it.  I  entertain 
the  belief  that  you  will  deal  with  this  matter,  and  that  the 
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courts  will  deal  with  it,  so  that  this  community  will  not  be 
left  unprotected,  and  that  in  your  report  you  will  declare 
the  law  on  this  subject  so  plainly  and  clearly,  that  there 
will  be  no  such  transactions  in  the  future,  or  if  there  be,  that 
the  offending  party  will  find  so  heavy  a  hand  laid  upon 
him,  that  the  example  will  be  an  effectual  preventive 
against  the  repetition  of  wrongs  so  gross. 

I  have,  Mr.  Auditor,  as  you  have  seen,  by  inspection  of 
the  entries  themselves,  in  the  handwriting  of  Mr.  Boker, 
or  made  by  his  direction,  proved,  that  the  sum  of  over 
$1,500,000  was  charged  to  the  cash  drawer,  and  used  by 
Mr.  Boker  in  discounting  notes,  without  leaving  behind 
the  means  of  ascertaining  what  profits  he  received  from 
these  transactions.  I  beg  courteously  to  tender  to  my 
friends  a  replying  challenge,  to  point  out  any  error  in  the 
schedule  I  have  presented,  and  verified  in  detail,  to  your 
entire  satisfaction. 

But  I  have  not  exhausted  the  subject.  There  were  other 
sums  which  went,  into  Mr.  Boker’s  hands  besides ;  many 
and  large  ones.  You  will  remember  that  there  were  three 
B.  R.  accounts,  one  was  called  B.  R.  collection  account,  one 
was  called  B.  R.  1,  and  the  other  B.  R.  2.  The  first  two 
accounts  were  settled  and  the  profits  drawn  out  by  Mr. 
Boker.  On  the  8th  of  March,  1852,  the  profits  of  B.  R. 
collection  account  were  drawn  out  by  him,  amounting  to 
$6,702.27.  Turning  to  the  discount  and  interest  account 
of  that  date,  you  find  that  Mr.  Boker  retained  $2,600  of 
that  money.  The  credit  was  only  $4,102.27,  viz. :  “March 
8,  cash  $4,102.27,”  which  both  parties  agree  to  have  been 
part  of  that  $6,702.27.  The  balance,  $2,600  does  not 
appear  on  any  of  the  books  of  the  bank.  The  next  account 
B.  R.  1,  was  closed  on  the  21st  July,  1852,  by  a  check  which 
I  show  you  dated  July  21,  for  $8,757.47.  That  check  was 
paid  to  Mr.  Boker,  says  Mr.  Lehman,  and  $4,000  of  it  credited 
to  discount  and  interest.  I  show  you  the  entry.  There  is 
no  dispute  that  Mr.  Boker  received  those  two  large  sums, 
nor  that  the  respective  balances  do  not  appear  credited  to 
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any  bank  amount.  Mr.  Boker,  therefore,  on  the  first  occa-. 
sion  retained  about  one-third,  and  on  the  second  occasion 
more  than  one-half. 

On  foot  of  page  247,  and  top  of  page  248,  vol.  1,  it  appears 
that  Mr.  Boker  received  for  interest  on  two  notes,  one  of 
$30,000,  the  other  of  $50,000  from  Mr.  Bradford,  the  Treas¬ 
urer  of  the  Reading  Railroad  Company,  checks  for  $1,625 
and  $1,450,  on  the  22d  and  25th  February,  1854.  Neither 
of  these  sums  went  into  the  bank.  They  were  received  by 
Mr.  Boker.  The  rate  of  interest  on  the  first  note  was  1J 
per  cent,  per  month,  and  on  the  other  1J  per  cent,  per 
month;  both  notes  were  privately  discounted  by  Mr. Boker. 
These  two  discounts  appear  on  the  schedule  just  verified. 
Mr.  Schaffer  testified  that  he  endorsed  one  of  these  checks, 
Mr.  Cooke  endorsed  the  other,  but  I  believe  it  has  not  been 
pretended  that  Mr.  Schaffer  or  Mr.  Cooke  received  that 
money.  Please  look  at  the  discount  and  interest  account 
under  date  of  February,  1854 ;  you  will  find  no  such  credits 
there.  Turn  to  assets  account,  February,' 1854  ;  you  see  no 
such  credits  there,  either.  Look  at  B.  R.  2,  and  you  do  not 
find  them  even  there.  The  evidence  has  traced  into  Mr. 
Boker’s  hand  these  two  checks,  amounting  to  $3,075,  for 
interest  on  notes  discounted  witli  the  money  of  the  Girard 
Bank,  and  there  they  remain.  Next,  on  page  357,  vol.  1, 

I  show  you  eleven  other  checks  of  the  Reading  Railroad 
Company,  which  Mr.  Bradford  produced  before  you, 
amounting  to  $7,193.05,  handed  to  Mr.  Boker  as  interest 
and  commission  on  like  transactions,  with  bank  money. 
The  notes  discounted  are  described  by  Mr.  Bradford,  and 
they  also  appear  in  the  schedule. 

One  of  these  checks  is  credited  on  the  uncurrent  money 
book.  It  is  dated  February  4,  1854,  for  $1,287.50.  -  You 
perceive  with  what  facility  we  can  ascertain  in  a  moment, 
whether  sums  of  interest  have  entered  the  bank.  These 
eleven  checks  are  dated  1852  and  1854.  The  dates  are  at 
page  347.  Turn  to  discount  and  interest  account;  you 
do  not  find  one  of  them  credited  there.  Neither  is  any  of 
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these  sums  credited  on  assets  account,  nor  even  in  B.  B.  2  ; 
so  that  according  to  the  evidence  $5,905.55,  (deducting  the 
check  of  $1,287.50,)  went  into  Mr.  Boker’s  hands  in  the 
shape  of  these  checks  for  notes  discounted  with  bank 
money,  and  there  the  evidence  has  left  them. 

On  vol.  2,  page  673,  we  have  two  more  checks:  Mr. 
Harris’  checks  for  interest  on  discounts,  $815.17,  and 
$1,872.92.  These  are  also  on  that  schedule,  and  this  gives 
you  some  idea  of  what  the  items  on  that  schedule  would 
amount  to,  if  we  could  trace  them  all.  Here  is  one  that 
realized  $1,872.92.  The  next  is  $815.17.  You  have  seen 
two,  amounting  to  $3,075,  and  ten  others  amounting  to 
$5,905.55,  making  $11,668.64.  The  two  sums  were  paid  to 
Mr.  Boker  by  Mr.  Harris,  for  interest  on  bank  money 
loaned  to  Mr.  Harris.  Mr.  Schaffer  has  been  examined, 
and  said  that  he  endorsed  checks  when  he  was  told  to  do 
so,  but  it  is  not  pretended  that  he  made  the  loans  or  re¬ 
ceived  the  interest.  L  do  not  think  Mr.  Boker  would  allow 
Mr.  Schaffer  to  retain  this  money.  Besides  it  is  not  pre¬ 
tended.  These  were  transactions  on  which  no  one  ever 
interfered  with  Mr.  Boker,  and  no  one  other  than  he  ever 
received  payments  of  interest  on  these  loans.  The  in¬ 
stances  I  have  given  you  show,  that  Mr.  Boker  received 
from  those  sources  the  sum  of  $17,026.11,  including  the 
two  sums  of  $2,600  and  $4,757.47.  During  the  years  of 
1852  and  1853,  he  received,  as  his  long  book  shows,  from 
items  called  "guarantee  Girard”  and  guarantee,  $12,410, 
and  during  those  years  he  received  from  the  Thurlo  bonus, 
$10,000,  making  $41,436.11,  traced  directly  to  Mr.  Boker, 
in  two  years.  In  these  two  years  he  had  handled  the 
money,  exhibited  in  the  schedule,  of  over  a  million  and  a 
half  of  dollars,  and  in  those  two  years  the  loans  in  that 
schedule  were  $848,763,  equal  to  near  $425,000  a  year, 
without,  furnishing  to  the  bank,  or  keeping  for  himself, 
an  account  of  the  interest.  Do  you  wonder  that  Mr. 
Boker  would  not  permit  the  question  of  salary  to  be  dis¬ 
cussed — $41,000  received  in  two  years,  in  ascertained  sums, 
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upon  undenied  proofs,  written  and  parol,  (without  includ¬ 
ing  the  lending  out  of  over  $858,000,)  was  a  very  comfort¬ 
able  position;  the  perquisites  were  enormous,  and  that  he 
received  them  all  does  not  admit  of  a  doubt.  This  general 
view  does  not  include  the  discounts  on  F.  S.  9  and  10  ;  in 
November,  1852,  the  debits  on  F.  S.  9,  were  $1,400,000. 
I  trust,  my  learned  friend,  Mr.  Wharton,  will  begin  to 
doubt,  whether  he  was  entirely  correct  in  saying  that  Mr. 
Bober  did  not  receive  any  interest ;  that  it  was  all  col¬ 
lected  in  B.  B.  2.  Was  it  not  something,  in  addition  to 
all  these  advantages,  to  have  an  account  like  B.  R.  2,  over- 
drawable  at  will?  Was  it  nothing  to  have  such  a  conve¬ 
nient  account  to  draw  upon,  especially  taken  in  connection 
with  the  argument  of  -my  learned  friends,  that  the  bank 
must  not  have  interest  on  the  overdrafts?  When  Mr. 
White  told  Mr.  Boker  that  his  conduct,  in  reference  to 
salary,  was  exposing  him  to  obloquy,  and  that  the  public 
would  not  believe  that  he  did  not  derive  some  incidental 
advantages  from  his  position,  Mr.  Boker  replied : 

“  I  would  like  to  have  those  advantages  pointed  out.” 

Mr.  Auditor,  I  am  pointing  them  out.  I  am  pointing, 
them  out  to  you  here,  and  exhibiting  the  proofs  which 
cannot  be  controverted,  for  I  am  not  trusting  to  the  memory 
of  man,  uncorroborated  by  authentic  records  of  the  trans¬ 
actions. 

Before  1  discuss  the  fifth  claim,  which  I  will  immediately 
take  in  hand  and  very  satisfactorily  dispose  of,  (for  it  depends 
upon  the  solution  of  one  point  of  fact  on  which  you  will 
have  no  difficulty,  and  upon  one  point  of  law  on  which  you 
will  have,  let  me  say,  less,)  I  will  pay  my  respects  to 
Mr.  Montgomery,  who  has  challenged  a  contradiction  to  his 
assertion,  founded  upon  Mr.  Schaffer’s  testimony,  that  the 
discounts  on  F.  S.  9  and  10,  were  known  to  the  Board  of 
Directors.  To  sustain  this  proposition,  he  has  referred  to 
only  one  line  of  four  words,  out  of  the  1200  pages  of  printed 
testimony ;  but  I  will  show  you,  not  only,  that  Mr.  Schaffer 
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did  not  mean  to  say  what  has  been  imputed  to  him,  but 
that  he  has  testified  to  the  direct  reverse ;  and  that  he  is 
corroborated  by  the  witness  for  the  defence,  John  It.  White 
himself,  and  that  this  effort  of  Mr.  Montgomery,  is  like 
many  other  instances  in  this  cause,  a  violent  misconstruction 
of  the  language  and  the  intention  of  the  witness.  W e  have 
the  foundation  of  this  remarkable  assertion  on  pages  312 
and  313,  Vol.  1.  I  will  ask  you  to  begin  Avith  the  first 
question  on  the  subject  matter,  to  Avit,  the  definition  of 
specie  funds.  Mr.  Schaffer  is  asked : 

Q.  “Did  not  the  state  of  the  Bank  uniformly  contain  an  item  of  specie 
and  specie  funds,  or  of  specie  or  specie  funds?” 

A.  “  Yes,  sir.” 

Q.  “  What  was  embraced  in  or  covered  by  those  expressions  ?” 

A.  “  Specie  on  hand,  bank  notes  and  checks  of  other  specie  paying 
banks,  which  were  payable  on  demand,  and  sometimes  items  in  the 
first-teller’s  cash,  which  were  considered  payable  on  demand  ;  sometimes 
he  would  have  checks  on  other  banks,  sometimes  demand  loans.  I 
know  of  nothing  else.” 

Q.  Any  memoranda  of  any  sort,  other  than  checks  on  other  banks, 
and  demand  loans  ?” 

A.  “I  don’t  recollect  anything,  except  what  were  considered  de¬ 
mand  loans.” 

Q.  “  In  what  form  or  shape  were  the  demand  loans  which  you  have 
just  referred  to  ?” 

A.  “Sometimes  memorandum  checks,  sometimes  the  notes  of 
parties.” 

Q.  “  Do  you  mean  to  say  that  nothing  was  included  in  those  terms, 
except  what  had  the  formal  shape  of  a  check  or  note.” 

A.  “  I  cannot  recollect  distinctly  now  for  a  series  of  years ;  there 
might  have  been  some  other  items.  That  wras  the  usual  form.” 

Q.  “Were  or  were  not  the  sums  noted  in  F.  S.  Nos.  9  and  10,  in¬ 
cluded  in  the  description  of  specie  funds  ?  I  mean  included  in  the 
phrase  specie  funds  as  used  in  the  weekly  statement  to  the  board  ?” 

A.  “They  were  at  the  direction  of  Mr.  Boker.” 

Q.  “Do  we  understand  you  correctly,  then,  that  items  were  embra¬ 
ced  in  the  description  of  specie  funds,  which  had  not  the  formal  shape 
of  a  check  or  note,  such  as  the  items  in  F.  8.  Nos.  9  and  10  ?” 

A.  “The  items  in  F.  S.  Nos.  9  and  10,  were  considered  loan  on  de¬ 
mand,  and  embraced  with  other  loans  on  demand.” 
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Q.  “  Loans  by  whom  and  to  whom  ?” 

A.  “  The  loans  were  made  by  the  President  I  believe,  always.” 

Q.  “Do  you  mean  by  answering  as  you  have  just  answered,  to  imply 
that  the  proper  answer  to  the  phrase  ‘to  whom,’  in  the  preceding 
question,  means  to  various  parties  obtaining  the  demand  loans  from 
the  President  ?” 

A.  “  Yes,  various  parties.” 

Q.  "A  as  or  was  not  the  description  or  definition  which  you  have 
above  given  to  the  phrase  specie,  or  specie  funds,  the  received  under¬ 
standing  of  that  phrase  by  the  board  of  directors  ?” 

A.  “I  believe  it  was.” 

This  is  the  line  of  four  words  I  have  spoken  of. 

My  learned  friend  supposed  that  the  witness  meant,  that 
the  items  on  F.  S.  9  and  10  were  considered  by  the  board 
to  be  demand  loans.  Did  he  mean  any  such  thing  ?  He 
evidently  referred  to  “the  description  or  definition  ”  found 
on  page  812,  the  subject  being  continued  on  page  813. 
He  had  just  said  that  the  transactions  on  F.  S  9  and  10 
were  considered  loans  on  demand  by  the  president,  and 
that  the  sums  entered  on  F.  S.  9  and  10,  were  included  in 
the  description  of  specie  funds,  at  the  direction  of  Mr.  Bo- 
ker.  Did  he  mean  that  the  discounts  of  commercial  paper 
apparent  upon  F.  S.  9  and  10,  were  known  to  the  board? 
Mr.  Schaffer  was  not  then  asked  whether  Mr.  Boker  had 
ever  communicated  to  the  board  the  fact  of  the  existence 
of  these  books  F.  S.  9  and  10,  or  the  transactions  apparent 
on  the  face  of  them,  or  that  he  had  used  large  amounts  of 
the  money  of  the  bank,  for  the  purpose  ot  discounting 
paper. 

But,  at  page  807,  Mr.  Schaffer  ivas  ashed : 

Q.  “  You  have  seen  the  account  called  B.  R.  No.  2,  have  you  not, 
and  the  books  kept  by  Mr.  Lehman  in  his  drawer,  marked  F.  S.,  No. 

9  and  No.  10  ?” 

A.  Yes,  sir,  I  have.” 

Q.  “  Had  you  any  control  or  direction  of  those  accounts  or  books, 
or  the  discounts  and  loans  of  money  therein  referred  to  ?” 

A.  “No,  sir.” 

Q.  “Were  the  loans  and  discounts  therein  mentioned,  or  any,  and 
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which  of  them  ever,  during  the  currency  of  those  books,  communicated 
to  the  board  of  directors  to  your  knowledge  ?” 

A.  “  They  were  not.” 

Q.  “  How  long  have  you  been  cashier  of  the  bank  ?” 

A.  “  About  fifteen  years.” 

My  learned  friend  lias  not  explained  to  you  how  it  could 
be,  that  the  directors  knew  what  had  never  been  communi¬ 
cated  to  them.  This  testimony  confutes,  it  seems  to  me,  the 
misconstruction  of  the  single  line  of  Mr.  Schaffer’s  testi- 
mony,  “  I  believe  it  was,”  relied  upon  by  my  learned  friend, 
Mr.  Montgomery. 

On  page  819,  Mr.  Schaffer,  still  cross-examined  by  Mr. 
Wharton,  is  asked  : 

Q.  You  knew,  did  you  not,  during  Mr.  Boker’s  life,  and  of  course 
during  your  own  connection  with  the  bank,  that  there  was  an  account 
on  its  books  styled  bills  receivable,  No.  2,  or  B.  R.  No.  2  ?” 

A.  “Yes,  I  did.” 

Q.  “Do you  not  know  that  during  that  same  period,  the  directors, 
or  some  of  them,  knew  also  of  such  an  account,  either  by  that  name,  or 
as  an  account  containing,  among  other  things,  discounts  made  by  the 
president,  and  not  regularly  submitted  to  the  board?” 

A.  “I  do  not  know  whether  any  of  the  directors  had  a  knowledge 
of  it  or  not.” 

And  yet  my  learned  friend  has  argued  that  the  witness 
said,  a  few  minutes  before,  that  they  did  know  all  about  it. 
At  page  320,  he  is  asked  whether  he  did  not,  in  the  dis¬ 
charge  of  his  office,  have  the  inspection  of  that  account, 
and  he  says : 

A.  “I  did  not  at  any  time  attempt  to  interfere  with  said  account, 
nor  did  I  inspect  it.  Mr.  Boker,  as  president  of  the  bank,  was  very 
jealous  of  his  prerogatives.  I  did  not  acquire  information  of  said  ac¬ 
count,  entries,  or  papers,  either  by  inspection  or  otherwise.” 


At  page  324,  he  is  asked  : 

Q.  “  Have  you  examined,  in  order  to  ascertain  whether,  during  the 
occasional  absence  of  Mr.  Boker,  you  had  any  connection  in  any  way 


204 

with  the  account  B.  E.  No.  2  ?  If  so,  will  you  please  state  your  present 
information  on  that  subject  ?” 

A.  “I  have  examined  and  can  find  no  trace  of  my  having  any  con¬ 
nection  in  any  way  with  that  account.  I  have  no  knowledge  or  recol¬ 
lection  of  ever  having  had  anything  to  do  with  said  account,  nor  with 
the  notes  or  any  of  them  which  appear  in  said  account.” 

At  page  825,  be  is  asked  whether  or  not  the  account 
was  a  profitable  one,  and  he  answered : 

“  I  do  not  know.” 

Q.  And  you  never  had  occasion  yourself  to  examine  the  account 
referred  to,  with  a  view  of  ascertaining  such  a  result,  or  have  you  no 
knowledge  or  information  of  any  such  examination  by  the  directors  or 
oniceis  of  the  bank,  or  any  of  them,  for  the  like  purpose  ?” 

A.  I  have  had  no  occasion  to  examine,  and  I  know  of  no  examina¬ 
tion  of  the  kind  ever  having  been  made  by  the  directors  or  officers  of 
the  bank  or  any  of  them.” 

All  this  is  part  of  the  same  cross-examination  from  a 
single  line  of  which,  and  upon  a  misconstruction  of  the 
language  and  intention  of  the  witness,  my  learned  friend, 
Mr.  Montgomery  asserted  that  Mr.  Schaffer  proved,  that 
the  directors  knew  what  Mr.  Boker  was  doing.  But  this  is 
a  second-hand  way  of  proving  the  knowledge  of  third  per¬ 
sons.  Why  not  call  the  directors  themselves  ?  They  can 
tell  whether  they  knew  it  or  not.  There  have  been  plenty 
of  them.  Mr.  Boker’s  brother,  William  C.  Boker,  was  a 
director  for  three  of  the  four  years,  and  his  other  brother, 
Joseph  Boker,  for  one  of  the  four  years,  preceding  the  elec¬ 
tion  of  1857,  during  which  four  years  these  transactions  were 
going  on  to  an  enormous  extent,  and  when,  if  it  were  the 
fact,  that  there  was  any  knowledge  and  information  of  the 
ooard,  they  knew  what  quantum  of  knowledge  or  informa¬ 
tion  they  had.  Why  not  call  them.  I  have  a  list  of  these 
directors  with  me.  Mr.  William  C.  Boker  was  elected  in 
November  ’53,  and  remained  in  office  until  November  ’56; 
he  went  out  by  rotation,  and  Joseph  Boker  came  in  and 
remained  in  ’till  November  ’57,  but  was  not  re-elected.  Mr. 
Claghorn  was  a  director,  and  he  has  been  examined  in  this 
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case  on  other  matters.  How,  if  the  directors  knew  these 
things,  why  not  call  Joseph  Boker,  who  was  a  director  for 
a  year  ?  Why  not  call  William  C.  Boker  who  was,  for  three 
years?  Why  not  call  some  of  the  forty  odd  gentlemen  who 
have  served  as  directors,  whose  names  I  have  here  ?  Why 
not  ask  Mr.  Claghorn  when  he  was  on  the  stand  ?  Any  one 
of  them  could  have  told  you  whether  the  directors  knew 
what  was  going  on.  It  was  not  for  us  to  prove  a  negative, 
the  onus  was  upon  them ;  but  we  did  call  witnesses 
on  this  point.  Mr.  Ford  was  a  director  from  ’46  to  ’56, 
omitting  the  three  annual  intervals  provided  by  law.  At 
page  263,  vol.  1,  his  testimony  would,  if  Mr.  Schaffer  had 
said  any  thing  of  the  kind,  which  is  imputed  to  him  by 
Mr.  Montgomery,  have  contradicted  him ;  but  it  did  not. 
At  page  263,  he  says: 

“  I  was  elected  director  of  the  Girard  Bank  in  1846,  at  the  organi¬ 
zation  of  the  Bnk,  and  was  director  until  November,  1849.  I  was 
elected  a  director  again  in  November,  1850,  and  continued  a  director 
until  November,  1852.  I  was  elected  again  in  November,  1853,  and 
continued  a  director  until  November,  1856.  I  attended  pretty  generally 
the,  meetings  of  the  board.  I  cannot  state  what  proportion  of  the 
meetings  I  was  absent  without  reference  to  the  minute  book.  I  felt 
an  interest  in  the  Bank  to  attend  as  often  as  possible.” 

Q.  “  Did  you  during  the  time  you  were  a  director  know  of  the  exist¬ 
ence  of  an  account  called  B.  R.,  No.  2,  or  bills  receivable,  No.  2  ?” 

A.  “No,  sir.  I  knew  of  no  book  representing  the  discounts  made 
by  the  Bank,  except  the  one  that  was  laid  before  the  board  of  directors, 
a  large  book.” 

Q.  “  Was  the  fact  of  the  existence  of  such  an  account  communicated 
to  the  board  at  any  time  in  your  presence?” 

A.  “  No,  sir.” 

Q.  “  Please  look  at  these  books,  F.  S.,  No.  9,  and  F.  S.,  No.  10,  and 
state  whether  the  transactions  therein  mentioned,  or  any  or  which  of 
them,  were  known  to  you  or  communicated  to  the  board,  while  you 
were  a  director  ?” 

A.  “I  have  no  knowledge  of  these  discounts  at  all;  or  the  notes 
referred  to.  They  were  not  communicated  to  the  board,  unless  they 
are  in  the  regular  discount  book  of  the  board.  I  can  speak  confidently 
in  regard  to  some  of  these  accounts,  that  they  never  were  reported  to 
the  board  of  directors,  when  I  might  have  been  present.” 
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Q.  “  Please  specify  those  you  refer  to  ?” 

A.  “I  speak  confidently  of  the  large  discounts  to  Thurlo,  Hughes 
&  Co.,  and  many  others,  such  as  Reading  Railroad  Company,  Edwards, 
Boker,  Bro.  &  Company,  and  all  of  these  large  amounts.  I  have  no 
recollection  of  their  coming  before  the  board,  such  as  Gihon  &  Co., 
Forepaugh.” 

Q.  “  What  was  the  extent  of  the  amount,  so  far  as  you  know  or  be¬ 
lieve,  of  the  discounts  by  the  bank  to  Thurlo,  Hughes  &  Co.,  and 
the  Reading  Railroad  Company,  and  what  conversation,  if  any,  had  you 
with  Mr.  Boker,  in  reference  to  Thurlo,  Hughes  &  Co.,  or  the  Reading 
'  Railroad  Company  ?” 

A.  “I  had  a  conversation  with  Mr.  Boker,  in  relation  to  Thurlo, 
Hughes  &  Co.,  and  stated  to' him  the  opinion  of  one  of  our  board  of 
direct  ors  respecting  their  reliability.  I  told  him  that  the  party  objected 
to  our  discounts,  or  any  transactions  with  them.  This  was  in  relation 
to  a  discount  of  notes  at  the  board  for  some  $1,500,  the  extent  of  the 
amount  that  I  ever  recollect  to  have  been  offered  for  discount  by  them. 
Mr.  Boker  in  answer  to  the  objection  said  to  me,  it  enabled  the  Bank 
to  get  off  their  uncurrent  funds.  I  could  state  that  from  the  feeling  of 
the  board,  discounts  for  anything  like  the  amount  as  represented  by  these 
books,  F.  S.,  No.  9  and  No.  10,  had  they  been  offered  at  the  board, 
would  have  been  rejected.  When  a  discount  was  offered  at  the  board, 
for  the  Reading  Railroad  Company,  I  never  recollect  that  it  exceeded 
$15,000  or  $20  000  :  generally  $15,000.  A  remark  was  frequently  made 
by  Mr.  Boker,  when  these  discounts  were  made  for  the  Reading  Railroad 
Company,  th>at  they  were  required  in  five  dollar  notes  for  circulation, 
the  payment  of  hands.” 

Q.  “  Had  you  knowledge  as  a  director,  or  was  the  fact  ever  commu¬ 
nicated  to  or  spoken  of  at  the  board,  that  large  sums  of  money  were 
being  taken  out  of  the  first  teller’s  drawer  and  used  in  the  discount  of 
notes  not  laid  before  the  board  ?” 

A.  “No,  sir.” 

Q.  “  In  the  statements  laid  before  the  board,  on  discount  days,  was 
there  an  item  designated  specie  funds,  and  if  so,  what  conversation  had 
you  with  Mr.  Boker  on  that  subject  ?” 

A.  “I  recollect  of  calling  Mr.  Boker’s  attention  to  the  fact  of  our 
large  specie  funds  at  a  meeting  of  the  directors,  when  there  were  but 
small  discounts  made  at  the  meeting  and  he  stated  that  a  portion  of  the 
specie  fund  account  represented  some  demand  loans  that  were  equal  to 
specie,” 

Q.  “  Did  he  or  any  one  else  inform  you,  or  had  you  any  knowledge  or 
suspicion,  that  the  item  of  specie  funds,  included  money  taken  from  the 
first  teller’s  drawer,  and  used  in  discounting  current  paper  not  laid 
before  the  board?” 
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A.  “No,  sir.  I  would  state  what  is  generally  meant  by  demand  loans. 
Banks  are  in  the  habit  of  loaning  to  brokers,  and  other  bankers,  for  a 
day  or  a  few  days,  sums  of  money  on  the  deposit  of  ample  collaterals, 
to  be  returned  on  demand.  Those  are  what  I  should  understand  demand 
loans  meant,  not  the  discount  on  bills  receivable.” 

Q.  “  Would  the  board  of  directors,  in  your  judgment,  according  to 
your  knowledge  of  the  policy  and  action  of  the  board,  have  approved  of 
such  practice  if  known  to  them  ?” 

Mr.  Wharton  objects. 

Admitted. 

A.  “  In  my  own  judgment,  I  think^not.  I  should  have  objected  to  it. 
I  cannot  conceive  how  they  would  approve  of  these  outside  discounts.” 

Mr.  Batcher,  another  director,  at  page  380,  says : 

“  I  have  served  three  terms  of  three  years  each.  I  was  in  in  1847, 
1848,  and  1849,  in  1853,  1854,  and  1855,  and  in  1857,  1858,  and  1859. 
I  generally  attend  the  meetings  of  the  Board  regularly.” 

Q.  “Have  you  seen  the  books  marked  F.  S.,  No.  9  and  No.  10,  and 
the  account  called  Bills  Receivable,  No.  2  ;  if  so,  when  did  you  first 
see  or  know  of  them?” 

A.  “I  have  seen  the  books  since  the  death  of  Mr.  Boker  in  an  ex¬ 
amination  of  the  bank.  I  had  never  seen  them  before.” 

Q.  “  Did  you,  or  the  Board  of  Directors,  to  your  knowledge,  know  of 
the  existence  of  the  account  B.  R.  No.  2,  in  the  individual  ledger,  prior 
to  Mr.  Boker’s  death  ?” 

A.  “  No  ;  not  to  my  knowledge.” 

It  must  be  plain  to  you,  I  think,  that  Mr.  Montgomery 
went  a  very  great  ways  when  he  undertook  to  argue,  that 
Mr.  Schaffer  traced  any  knowledge  of  Mr.  Boker’s  dis¬ 
counts  to  the  Board  of  Directors,  especially  as  he  must 
have  had  in  his  memory  the  testimony  of  Mr.  Ford  and 
Mr.  Butcher,  and  also  the  conclusive  testimony  of  his  own 
witness,  Mr.  White,  who  settles  this  point,  and  places  the 
subject  beyond  all  doubt.  At  p.  72,  vol.  2,  he  is  asked — - 

Q.  “Please  look  at  the  books,  now  shown  you,  marked  F.  S.,  Nos. 
9  and  10,  and  state  when  you  first  saw  them.” 

A.  “I  believe  I  never  saw  these  books  before ;  I  certainly  never  did 
before  Mr.  Boker’s  death.” 

Q.  “Were  you  aware,  or,  to  your  knowledge,  was  the  Board  aware, 
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of  the  discounts  mentioned  in  those  books  daring  the  lifetime  of  Mr. 
Boker?” 

A.  The  Board  was  aware  that  Mr.  Boker  made  loans  from  the 
drawer,  but  I  do  not  think  they  were  aware  that  there  was  so  much 
paper  taken  as  these  accounts  seem  to  show.” 

Q.  “  When  you  say  the  Board  wrere  aware  that  loans  were  made  from 
the  drawer,  do  you  refer  to  the  loans  spoken  of  by  you  on  the  top  of 
printed  page  5  of  your  testimony?” 

A.  “  I  do.  The  general  understanding  of  the  Board,  in  regard  to 
Mr.  Boker’s  loans,  was  that  they  fvere  on  few  days,  upon  checks,  with 
securities  as  collateral,  or  possibly  some  little  paper  having  a  short 
time  to  run.” 

I  turn  back  to  p.  5,  and  set  this  matter  at  rest.  At  that 
page  be  says : 

“  It  was  also  known  at  the  Board  that  the  President  made  short  or 
temporary  loans  on  securities  with  a  margin,  he  being  supposed  to  be 
himself  a  competent  and  disinterested  judge  of  collaterals  or  securi¬ 
ties  ;  and  I  have  repeatedly  heard  him  speak  of  the  gain  on  discounts 
of  that  land,  under  the  name  of  back-door  interest,  with  which  he  in¬ 
formed  the  Board  he  enriched  the  assets  of  the  bank,  or  the  unproduc¬ 
tive  remnant  of  securities  which  he  received  from  the  assignees.  I 
recollect  discussions  at  the  bank  as  to  the  propriety  of  loans  of  this 
kind ;  some  of  the  members  urging  that  all  the  funds  of  the  bank 
should  be  invested  in  commercial  paper,  but  Mr.  Boker  replied  that 
loans  on  call  or  for  brief  periods  wrere  more  manageable  as  a  means  of 
realizing  money,  in  a  sharp  and  sudden  pressure  in  the  money  market, 
than  commercial  paper,  which,  on  an  ordinary  discount  line,  hardly 
came  in  as  fast  as  the  deposits  run  down.  This  system  was  from  the 
first  of  my  introduction  into  the  bank,  and  more  so  then  than  after- 
ivards.  The  view  of  the  Board  was  that  discounts  for  regular  custo¬ 
mers,  to  the  extent  of  a  safe  discount  line,  should  be  made  before  the 
Board,  and  that  any  loans  made  by  the  President  should  be  on  such 
security  that  the  bank  would  get  the  use  of  the  money  in  an  emergency 
by  a  call  of  a  few  days  on  its  borroiuers.” 


Mr.  White  shows  not  only  what  the  understanding  of  the 
Board  was,  but  that  in  a  discussion  before  the  Board,  at 
which  Mr.  Boker  was  present,  the  very  point  itself  now 
at  issue  was  raised,  and  that  Mr.  Boker’s  statements  were 
a  concealment  of  the  fact,  and  a  misrepresentation  of  the 
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truth ;  but  we  don’t  stop  here.  At  p.  57,  Mr.  White  is 
asked — 

Q.  “Yon  have  said  in  your  examination  that  Mr.  Boker  made  loans 
which  did  not  go  before  the  Board  of  Directors.  Where,  if  anywhere, 
did  the  monies  so  lent  appear  in  the  statement,  entitled  ‘  state  of  the 
bank  ?’  ” 

A.  “Any  loans  by  Mr.  Boker  not  made  on  the  regular  discount  lines 
would  appear  under  the  caption  ‘specie  and  specie  funds,’  which  name 
was  understood  during  a  number  of  years,  to  include  a  considerable 
amount  of  demand  loans  on  securities,  or  loans  convertible  into  money 
on  short  call,  so  as  to  meet  any  sudden  demand  for  specie  funds,  on  the 
principle  spoken  of  on  printed  page  5  of  my  testimony.” 

Q.  “  When  the  item  ‘  specie  and  specie  fund’  was  at  any  time  very 
large,  do  you  recollect  whether  any  of  the  directors  asked  questions 
about  it,  and  if  so,  who,  if  any  one,  usually  answered  any  such  queries?’’ 

A.  “  Mr.  Boker  was  generally  present  at  the  board,  almost  always 
present  at  the  board,  and  generally  answered  any  such  question  as 
might  be  put,  although  I  do  not  recollect  any  reserve  of  manner  par¬ 
ticularly  about  Mr.  Schaffer.  We  seldom,  however,  inquired  in  regard 
to  the  matter  of  a  large  amount,  for  when  specie  and  specie  funds  were 
large,  money  was,  I  think,  generally  easy.” 

I  fancy  that  by  this  time  you  are  quite  satisfied  that  the 
Board  had  no  knowledge  that  Mr.  Boker  was  discounting 
commercial  paper,  but  that  they  were  led  to  believe  he 
was  only  making  demand  loans,  convertible  into  specie 
funds  by  a  call  on  the  borrowers  within  a  few  days.  ~W e 
all  know,  for  it  is  a  matter  of  banking  history  in  this  com¬ 
munity,  that  banks  are  in  the  habit  of  lending  money  on 
call,  which  is  substantially  not  loaning  it  at  all,  for  it  is 
always  subject  to  the  immediate  custody  of  the  bank, 
whenever  the  bank  chooses  to  call  for  it.  I  think,  Mr. 
Auditor,  that  by  this  time  you  have  heard  quite  enough 
to  satisfy  you  that  Mr.  Schaffer  did  not  mean  to  say  that 
Mr.  White,  or  Mr.  Butcher,  or  Mr.  Ford,  or  that  any  of  the 
directors  knew,  or  supposed,  or  had  any  reason  to  know 
or  suppose,  that  Mr.  Boker  was  loaning  millions  of  money 
out  of  the  drawer  in  ordinary  discounts  of  commercial 
paper,  in  other  words,  usurping  upon  their  lawful  autho¬ 
rity  and  functions.  But  I  am  not  vet  done  with  the 
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testimony.  At  p.  66  Mr,  "White  was  asked  by  my  learned 
friend  Mr.  Wharton, 

Q.  “  Wliat  was  the  business  inducement  on  the  part  either  of  the 
borrower  or  lender,  to  deal  in  the  way  of  demand  loans  rather  than  in 
the  presentation  of  regular  notes  for  discount  at  the  board?” 

A.  “When  money  was  scarce  borrowers  were  generally  glad  to  get 
it  in  any  way,  and  the  lender  kept  within  good  compass  by  loans  on 
short  time.  When  money  was  plenty,  holders  of  good  paper  who 
wanted  money  temporarily,  had  rather  hypothecate  for  a  few  days  than 
cause  their  paper  to  be  discounted,  and  so  pay  interest  for  time  beyond 
that  of  their  wants  in  the  way  of  money.” 

Q.  “From  your  knowledge  of  the  operations  of  the  Girard  Bank 
were  those  demand  loans  or  loans  on  call,  frequent  or  not,  and  to  a 
large  or  small  amount?” 

A.  “I  think  that  the  amount  loaned  in  that  way  on  the  average  was 
considerable.  I  can  only  judge  of  the  amount  by  the  returns  of  specie 
and  specie  funds  which  appeared  on  the  state  of  the  bank,  and  which 
was  largely  beyond  the  actual  amount  of  specie  and  bank  notes,  or 
checks,  or  demands  on  other  banks  which  the  bank  held.” 

Thus  showing  what  Mr.  White  understood  by  the  item, 
on  “  the  state  of  the  bank,”  specie  funds.  On  that  same 
page  he  says : 

A.  “  I  never  saw  Mr.  Boker’s  loans  payable  on  demand  but  once, 
which  I  think,  was  about  1856  ;  he  showed  me,  just  after  the  bank  had 
closed,  I  being  then  a  director,  the  checks  of  those  who  owed  money 
on  demand  on  a  few  days’  loan ;  the  houses  were  good  of  themselves, 
and  he  represented  that  he  had  security  for  the  loans.  The  aggregate 
was  nearly  $200,000,  and  the  persons  were  the  kind  of  customers  the 
bank  would  like  to  have.” 

You  observe  that  when  Mr.  White  saw  the  loans,  of 
which  he  has  been  speaking,  Mr.  Boker  did  not  show  him 
any  commercial  paper ;  he  only  showed  him  “  checks.” 

Fifth  Claim. 

I  will  now  take  in  hand  the  fifth  claim,  which  is  for  interest 
on  the  sums  of  money  used  by  Mr.  Boker,  mentioned  in 
the  books  F.  S.  9  and.  10.  I  deemed  it  a  fitting  introduc- 


211 


tion  to  this  claim,  to  notice  the  fourteenth,  being  the  claim 
for  the  Marshall  &  Mann  notes,  because,  as  those  notes 
appeared  on  “collateral  note  account”  and  “B.  R.,  1857, 
account,”  and  as  those  accounts  were  a  continuation  and  a 
part  of  the  B.  R.  accounts,  (in  fact,  they  have  all  been 
treated  by  the  learned  counsel  together,  as  a  unit,)  it  was 
very  evident,  that  if  the  discounts  upon  the  collateral  note, 
account  were  a  surprise,  the  inference  was  resistless,  that 
all  the  discounts  upon  the  B.  R.  accounts  were  equally  a 
surprise,  and  unknown  to  the  Board  of  Directors.  I  also 
deemed  it  a  fitting  introduction  to  this  fifth  claim,  to  re¬ 
spond  to  the  challenge  of  my  learned  friend  to  encounter 
his  assertion,  that  the  directors  knew  of  the  transactions  in 
F.  S.  9  and  10,  for  the  purpose  of  convincing  you,  before¬ 
hand,  that  the  Board  of  Directors  knew  nothing  about 
them.  I  also  deemed  it  a  fitting  introduction  to  the  con¬ 
sideration  of  this  important  claim,  to  show  the  incidental 
moneyed  advantages  which  Mr.  Boker  derived  from  his 
connection  with  the  bank ;  advantages,  in  point  of  amount, 
very  large,  and  proved,  beyond  all  doubt,  by  the  written 
and  parol  evidence  in  the  cause. 

With  these  introductory  remarks,  I  now  proceed,  sir,  to 
the  discussion  of  the  fifth  claim  of  the  bank.  It  is  im¬ 
portant  precisely  to  ascertain  and  comprehend  the  magni¬ 
tude  of  this  claim.  It  is  important  in  one  very  material 
respect,  for  in  proportion  to  the  magnitude  of  these  transac¬ 
tions  will  you  acquire  clear  proof  of  Mr.  Boker’s  authority 
to  do  what  he  did.  If  the  amount  had  been  a  compar¬ 
atively  trifling  sum,  $50,000,  or  $100,000,  it  must  have  ex¬ 
cited  attention,  and  required  a  strict  investigation,  because 
an  officer  of  a  bank  must  not  be  permitted  to  handle  even 
$50,000  or  $100,000  of  its  money,  without  being  subject, 
on  demand,  to  furnish  a  clear  explanation  of  his  conduct, 
and  of  the  direction  in  which  the  money  wrent,  and  the 
profits  arising  from  it.  But  when  the  amount  reaches,  as 
we  find  it  does,  not  $50,000  or  $100,000,  though  either  of 
these  amounts  would  be  very  large;  but  when  it  reaches 
hundreds  of  thousands,  and  millions  of  dollars,  (over  eight 
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millions,)  the  investigation  becomes  a  matter  of  severe  ne¬ 
cessity,  and  necessarily  demands  very  jealous  scrutiny.  I 
believe  it  to  be  unprecedented  in  the  history  of  banks  that 
a  cashier,  a  teller,  or  even  a  president,  ever  thrust  his  arms 
so  deeply  as  did  Mr.  Bolcer,  into  the  treasury  of  a  bank. 
The  ordinary  amount  of  such  transactions  is  $1,  $2,  or  $300, 
000,  but  when  we  come  to  millions,  the  investigation  be¬ 
comes  a  serious  one,  and  requires  all  your  attention,  and 
if  I  view  the  case  correctly,  your  severe  condemnation. 

I  propose  to  give  you  the  precise  amounts  of  bank  money 
which  Mr.  Boker  privately  used  and  invested,  as  appears 
on  the  books  F.  S.  9  and  10,  and  to  avoid  any  difficulty  on 
the  subject,  I  adopt  the  figures  presented  by  the  other  side, 
on  p.  327,  vol.  2.  The  whole  amount  from  ISTovember, 
1851,  to  December,  1856,  both  inclusive,  was  $8,290,374.51. 
Of  that  sum  there  was  charged  to  the  cash  drawer,  on  the 
books  F.  S.  9  and  10,  the  sum  of  $7,854,980.42.  Mr.  Bo¬ 
ker  discounted  by  means  of  checks  on  the  B.  K.  account ;  (in 
other  words,  drawing  on  collection  of  notes  without  charg¬ 
ing  the  amounts  to  the  drawer,  although  the  mode  was 
merely  a  substituted  one,)  $435,394.09,  making  the  total  I 
have  first  given.  From  the  debits  on  F.  S.  9  and  10  being, 
as  1  have  stated,  $7,854,980.42,  there  must  be  deducted,  in 
order  to  get  at  the  exact  sum  used  in  discounting  paper, 
the  following  items: 

On  18tli  of  October,  ’54,  Mr.  Boker  purchased  $100,000 
of  City  Sixes,  for  which  he  charged  the  drawer  $94,750.  On 
the  same  day  he  charged  the  cash  drawer  with  $28,000,  the 
amount  of  Edward’s  mortgage.  On  the  22d  of  January, 
1856,  he  charged  the  cash  drawer  with  $3,512  for  the  pur¬ 
chase  of  Columbus,  Indiana  &  Pequa  Bonds.  On  the  11th 
of  February,  ’56,  $1,336.93  for  the  purchase  of  City  War¬ 
rant,  called  City  Sixes  in  the  evidence.  On  the  25th  of 
April,  ’56,  he  invested  $10,961.02,  in  the  Bonds  of  the 
Northern  Central  Company.  On  the  15th  of  Juljr  of  the 
same  year,  $4,000  in  the  Bonds  of  the  Montour  Iron  Com¬ 
pany.  On  the  3d  of  September,  ’56,  $7,366.25  in  the  Bonds 
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of  tlie  North  Pensylvania  Kailroad.  There  appear  to  le 
charged  on  F.  S.  10,  items  of  Creseentville,  amounting  to 
$7,487.13,  including  the  mortgage  of  McCalmont  which 
was  paid  off,  and  charges  for  interest  and  insurance.  These 
sums  amount  to  $157,413.43,  which  leaves  the  amount 
used  by  Mr.  Boker  in  the  discount  of  commercial  paper 
$8,132,961.08.  From  this  sum  $157,413.43,  deduct  the 
Edward’s  mortgage  and  Creseentville  items,  and  the  balance 
shows  $121,926.30  invested  by  Mr.  Boker  in  stocks,  without 
the  slightest  evidence  that  these  investments  or  speculations 
were  ever  known  to  the  Board.  As  to  the  commercial 
paper,  amounting  to  over  $8,000,000,  discounted  by  Mr. 
Boker,  none  of  it  was  checks  or  demand  loans.  It  was  the 
ordinary  paper  which  is  presented  to  banks  for  discount 
by  the  Board  of  Directors. 

It  is  necessary  to  look  at  this  thing,  not  only  in  its 
general  magnitude,  but  in  its  details,  for  there  is  a  magni¬ 
tude  in  its  details,  as  well  as  in  the  total.  We  can  obtain  a 
fair  view  of  the  magnitude,  and  the  incessant  activity,  of 
these  transactions,  by  looking  at  the  book  F.  S.  D.,  which  I 
now  present  to  you.  It  is  a  truthful  record  of  the  notes 
discounted  without  the  knowledge  of  the  Board.  There 
has  not  been  a  single  error  pointed  out  in  any  entry  in  this 
book,  either  as  to  date,  name,  or  amount  of  the  several 
notes  of  which  it  is  a  schedule. 

Another  means  of  informing  yourself  of  the  magnitude 
and  activity  of  these  discounts  is  to  run  your  eye  over  the 
printed  copies  of  B.  B.  2  accounts.  Few  capitalists  or 
bankers  in  this  city,  I  presume,  has  an  account  so  large  and 
so  active  as  that.  Few  monied  men,  whose  business  it  is 
exclusively  to  discount  paper,  ever  had,  or  carried  on  such 
an  account  or  business  of  such  magnitude. 

I  now  propose  to  give  you  some  idea  of  the  magnitude 
of  the  details  of  the  account.  I  have  already  given  you  the 
magnitude  of  the  general  total.  I  ask  you  to  listen  to  this 
in  the  light  of  the  testimony  of  Mr.  White,  at  p.  764,  who 
is  asked  by  Mr.  Wharton: 
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Q.  “  Was  there  at  any  time,  to  your  knowledge,  while  you  and  Mr. 
Ford  were  members  of  the  board,  an  understanding  that  the  line  of 
discount  to  any  particular  house  should  not  exceed  $25,000,  or  any 
other  precise  amount?” 

A.  “There  was  no  precise  rule,  although  that  amount,  or  $30,000, 
would  have  been  considered  a  large  line  of  discount  for  any  house.” 


In  the  light  of  that  testimony  I  will  ask  you  to  listen  to 
the  details  I  will  now  give  you. 

I  wish  to  draw  your  special  attention  to  the  magnitude, 
the  gigantic  proportions  of  Mr.  Boker’s  unlicensed  and  con¬ 
traband  commerce  with  the  cash  drawer  of  the  bank.  I  use 
the  words  of  my  learned  friend,  when  I  say  that  nothing 
exceeds  it  except  the  National  debt.  I  will  give  you 
only  the  discounts  of  and  over  $30,000,  the  amount  stated 
by  Mr.  White. 


Deo. 

12, 

1S51,  Lancaster  Bank... 

70,000 

Mar. 

16. 

1853,  Lancaster  Bank.. 

.  80,443  5S 

Mar. 

10, 

1852,  Gihon . 

.  54,000 

“ 

22, 

“ 

Tucker  R.  R . 

.  80,000 

29, 

“  Reading . 

.  50,000 

Apr. 

11, 

ll 

“  “  . 

.  40,000 

a 

oq 

ii  «  ( 

.  50,000 

n 

9,3. 

(( 

.  30,653  14 

Apl. 

10, 

50,000 

May  10, 

R.  R.  Road . 

.  50,000 

J  uue 

11, 

“  Brown . 

.  50,000 

June 

8, 

“ 

Barber . 

.  30,000 

July 

i, 

“  Reading . 

.  100,000 

<• 

9, 

“ 

Bradford . 

.  100,000 

10, 

“  Brown. . 

.  35,000 

“  23-2 

,  “ 

Tucker . 

.  30,000 

Aug. 

3, 

“  Reading . 

.  50,000 

Aug. 

2 

i ( 

Reading . 

..  100,000 

6 

«(  ii 

50,000 

ii 

26, 

ii 

-  40,000 

19, 

“  Barber . 

.  30,000 

Oct. 

1, 

“ 

.  40,000 

Sept. 

o 

“  P  R  R  Co  .. 

.  100,000 

Dec. 

6, 

il 

it 

.  40,000 

13, 

30,000 

19, 

“ 

Bradford . 

.  50,000 

“ 

15, 

“  Gihon . 

80,000 

Feb. 

5, 

1351 

R.  R.  Co . 

.  50,000 

16, 

“  Reading . 

50,000 

“ 

9, 

“ 

Morehead . 

.  30,000 

It 

17, 

11  Borie . 

46,906  31 

“ 

23, 

“ 

Reading . 

.  30,000 

23. 

“  Reading . 

.  100,000 

“ 

07 

“  . 

.  50,000 

“ 

30, 

“  Churchman . 

.  37,77S  62 

Mar. 

6, 

“ 

Brown . 

.  31,000 

jNtov. 

2, 

“  Bradford,  Tr . 

.  100,000 

May 

6, 

“ 

Longenecker . 

.  56,000 

“ 

3, 

“  Wilson,  Tr . 

.  50,000 

June 

6, 

Tucker . 

.  42.950 

“ 

4, 

“  Hollingsworth . 

41,500 

July  13, 

“ 

Reading . 

.  100,000 

11, 

.  100,000 

i‘ 

2S, 

i  i 

.  37,500 

“ 

U, 

“  Fallon . 

.  31,000 

Aug. 

IS, 

It 

Wilson . 

.  67,000 

Dec. 

4, 

“  Wilson,  Tr . 

3.3,000 

“ 

28 

“ 

Gamble . 

.  40,000 

“ 

OT 

“  Hollingsworth . 

.  35,000 

Nov. 

21, 

“ 

Taylor . 

.  3S,6S9  SO 

“ 

30, 

“  Bradford,  Tr. . 

100,000 

Feb. 

12, 

1855 

Lancaster  Bank.. 

.  36,000 

“ 

30, 

“  Harris . 

100,000 

“ 

12, 

“ 

Fallon . 

.  30,000 

Jan. 

17, 

1S53,  Hollingsworth . 

.  3.3,000 

Apr. 

7, 

“ 

Lindsay . 

.  50,000 

Feb. 

1  1 

“  Reading . . 

.  50,000 

Oct. 

1, 

“ 

Lancaster  Bank... 

41,646  32 

10, 

“  Gihon . 

.  80,000 

“ 

15, 

“ 

ii  a 

.  149,773  03 

12, 

“  Union  Canal . 

30,000 

Nov. 

7, 

“ 

tt  ii 

.  178,529 

“ 

21, 

“  Churchman . 

.  30,000 

Apr. 

8, 

1S56,  Reading . 

.  60,000 
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Feb.  21,  1853  Hollingsworth .  35,000 

Mar.  2,  “  Tucker .  43,400  23 

“  2,  11  Reading .  100,000 

“  12,  “  Reading .  40,000 


Apr.  S,  1S56,  Reading .  40,S9S  2S 

“  9,  “  “  39,053  27 

June  20,  “  “  100,000 

“  21,  “  Ross .  40,000 


I  next  present  a  table  showing  the  total  of  discounts  on 
particular  days,  of  and  over  $30,000. 


Nov  29, 

1S51  . 

Mar  16  1853  .. 

..  $30  443  53 

Dec.  12, 

.  70,000 

it  22  “ 

.  94,424  05 

Jan.  17, 

1S52 . 

.  32,992 

Apr.  14,  “  . 

.  40,000 

Feb.  13, 

ii 

.  35,000 

it  9^  ti 

.  30,778  14 

tt  97 
m  , 

ii 

May  10,  “  . 

it 

.  54,000 

“  21,  “  . 

.  39,874  59 

“  29, 

i  ( 

June  S,  u  . 

.  30,000 

Apl.  16, 

.  50,000 

“  9,  “  . 

.  110,000 

ii 

.  75,000 

“  13,  “  . 

.  30  408 

July  1, 

ii 

“  23,  “  . 

.  40,000 

“  19, 

i  4 

“  25,  “  . 

Aug.  3, 

(( 

Aug.  2,  “  . 

.  115,621  28 

“  6, 

it 

.  50,000 

“  26,  “  . 

.  40,000 

“  19, 

it 

.  45,704  60 

Oct.  1,  “  . 

.  65,471  04 

“  20, 

it 

Dec.  6.  “  . 

Sept.  2, 

“  . 

“  19,  “  . 

“  13, 

i  ( 

.  30,000 

Jan.  10,  1S54' . 

.  39.S06  98 

“  15, 

i  i 

.  115, 36S  50 

Feb.  5,  “  . 

.  50,000 

“  16, 

(  i 

“  9,  “  . 

.  .  37,417  14 

“  17, 

it 

.  56,996  31 

“  2.3,  “  . 

f‘  23, 

ii 

.  120,000 

“  27,  “  . 

.  52,500 

“  2S, 

ti 

Mar.  6,  “  . 

.  31,000 

“  29 

it 

.  54,007  45 

it  y  ti 

.  37,049  32 

“  30, 

ti 

.  61,S44  53 

.  81,000  00 

Oct.  27, 

t  i 

.  48,000 

“•  30,  “  . 

.  53,515  33 

Nov.  2, 

.  100,000 

June  6,  “  . 

.  44,251  14 

“  3, 

ti 

.  S6,173  44 

July  IS,  “  . 

.  123,000 

“  4, 

i  t 

.  41,500 

“  2S,  “  . 

.  37,500 

“  11, 

.  100,000 

Ang.  18,  “  . 

.  67,000 

“  17. 

1 1 

“  28,  “  . 

.  40,000 

“  23, 

it 

.  37  110  56 

Nov.  3,  “  . 

.  35,000 

ti 

.  65,238  26 

“  21,  “  . 

.  40,221  77 

“  6, 

i  i 

.  31,979  32 

Dec.  15,  “  . 

.  30,055  70 

“  27, 

it 

.  40,000 

.  32,165  21 

“  30, 

t  i 

Feb.  12,  “  . 

.  66,000 

Jan  1 7 

1S53  . 

.  69,000 

.  57,000 

Feb.  7, 

Oct.  1,  “  . 

.  41,646  32 

“  10, 

“  15,  “  . 

.  156,923  03 

“  12, 

it 

Nov.  7,  “  . 

.  17S,529 

“  91 

ti 

Apr.  8,  1S56  . 

.  90,898  2S 

“  28, 

1 1 

.  30,727  63 

“  9,  “  . 

.  39,053  27 

Mar.  2, 

ti 

June  20,  . 

.  100,000 

“  12, 

Nov.  21,  “  . 

These  schedules  give  you  some  indication,  and  a  very 
significant  indication,  of  the  magnitude  of  the  details  of  Mr. 
Boker’s  privy  discounts.  In  each  of  the  first  class  of  trans- 
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actions,  you  observe  the  amount  loaned  was  in  excess  of  tbe 
sum  which  Mr.  White  says  would  have  been  considered 
by  the  board  a  large  line  of  discount  to  any  house  ;  and  this 
is  another  proof  that  the  Board  had  no  knowledge,  of  what 
thejr  would  have  rejected.  Besides,  it  must  be  remembered 
that  in  granting  discounts,  it  is  not  only  the  duty  of  a  bank 
to  look  at  the  security  offered,  but  also  to  regard  other  ap¬ 
plicants  for  loans,  and  not  to  pour  out  the  entire  treasury 
of  the  bank  into  the  coffers  of  any  one,  or  a  few  borrowers. 

When  sums  of  millions  of  dollars  are  mentioned,  the 
mind  scarcely  takes  a  faithful  impression  of  their  magni¬ 
tude.  It  is  well,  therefore,  to  look  at  the  magnitude  of  the 
details,  and  I  have  furnished  you  with  references  to  them, 
merely  selecting  those  over  $30,000. 

This  fifth  claim  charges  Mr.  Boker  with  interest  on  the 
sums  which  he  has  so  used.  This  is  the  merest,  and  the 
lowest,  measure  of  compensation  to  the  bank.  We  do  not 
claim  damages  of  a  punitive  or  exemplary  character,  but 
we  merely  ask  that  Mr.  Boker  must  account  to  the  bank 
for  the  interest  on  money  which  he  confessedly  took  from 
its  cash  drawer,  lie  is  bound  to  do  so,  whether  he  used 
the  money  with  or  without  lawful  authority.  If  he  used 
it  with  the  authority  of  the  board,  the  duty  lies  upon 
him  to  render  an  account  of  the  profits  he  made.  He  is 
bound  by  the  lowest  code  of  morals,  to  account  for  the 
money  which,  unquestionably,  left  the  cash  drawer  into  his 
charge,  and  was  used  by  him  in  the  purchase  of  commer¬ 
cial  paper  and  stocks.  You  will  be  surprised  to  observe 
what  little  difference  it  makes  in  dollars  and  cents,  whether 
Mr.  Boker  did  this  tiling  with,  or  without,  the  authority  of 
the  board,  though  upon  that  point  you  have  had  to  listen 
to  many  hours  of  discussion.  I  sajp  however,  that  whether 
he  used  the  money  of  the  bank  with  or  w'itkout  authority, 
the  bank,  in  the  sense  of  the  stockholders,  have  a  right  to 
ask  him  how  he  used  it,  what  he  got  for  it,  and  to  pay  the 
profits  to  the  bank.  I  have  already  said  that  the  receipt 
of  the  money  by  Mr.  Boker,  raised  a  duty  to  account.  I 
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know  of  no  law  that  will  excuse  a  party,  who  receives  the 
money  of  another  to  invest,  from  reporting  to  the  owner 
faithfully  an  account  of  his  transactions.  I  have  heard  of 
none.  I  listened  to  a  denial  of  a  duty  to  account.  I  heard 
my  learned  friends  say,  “  find  it  out  if  you  can ;  we  are 
not  bound  to  inform  you ;  we  may  close  our  lips  and  put 
you  on  the  hunt,  and  let  you  find  it  out  if  you  can,  or,  if 
you  know  how,”  and  the  difficulty  of  finding  out  has  been 
very  fully  evidenced  in  this  cause.  The  simple  way  of  dis¬ 
posing  of  this  claim  is  to  enquire,  whether  the  bank  has 
established  a  prima  facie  case;  that  we  have  done.  We 
have  exhibited  the  sums,  dates  and  amounts,  as  they  were 
received  into  the  charge  of  Mr.  Boker,  and  invested  by 
him,  and  proved  them  by  his  own  entries.  Not  one  item 
is  disputed. 

It  is  in  evidence  that  the  money  was  used  by  him  for  the 
purpose  of  getting  interest  out  of  it;  and  even  if  he  had 
taken  this  money  by  the  authority  of  the  board,  most  un¬ 
doubtedly  he  was  bound  to  return  a  faithful  and  true 
account  of  the  profits  he  made.  That  he  never  did  render 
such  an  account,  that  he  never  was  asked  to  render  such  an 
account,  are  only  two  considerations  among  the  multitude 
of  others,  that  show  he  never  was  authorized ;  for  I  cannot 
imagine  a  turpitude  so  rank,  attached  to  the  character  of 
Directors,  as  to  suppose  that  they  would  have  invested  Mr. 
Boker  with  an  authority  to  use  millions  of  the  money  of 
the  bank,  without  ever  having  asked  him  to  furnish  an 
account.  Nor  can  I  appreciate  that  Mr.  Boker  was  so 
grossly  ignorant  and  rash,  as  to  undertake  such  a  perilous 
business,  which  would  have  placed  the  investments  at  his 
risk,  without  a  resolution  of  the  board  giving  him  the 
authority.  I  have  inquired  in  reference  to  this  claim  :  first, 
have  we  established  a  prima  facie  case?  We  have  established 
it.  In  the  second  place,  whether  there  has  been  any  denial 
of  the  facts  on  which  th'e  claim  is  founded.  I  answer,  No. 

The  only  remaining  point,  in  reference  to  this  fifth  claim, 
is,  what  credits  or  allowances  are  to  be  made  to  Mr.  Boker, 
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by  reason  of  payments  to  or  for  the  bank.  That  is  affirm¬ 
ative  matter,  to  be  proved  by  the  other  side  and  strictly 
proved,  whether  the  money  was  used  with  or  without 
authority,  and  I  will  consider  it  when  I  come  to  discuss 
the  defence.  I  have  already  done  so  in  my  opening  argu¬ 
ment,  before  I  heard  the  argument  of  my  learned  friends, 
and  the  time  that  will  be  necessary  to  answer  them,  on  that 
subject,  in  conclusion,  will  not  be  long.  There  being,  there¬ 
fore,  no  difficulty  as  to  the  fact  of  Mr.  Boker’s  reception  of 
the  money,  there  being  proof  on  the  part  of  the  bank,  and 
no  denial  on  the  part  of  the  defence,  the  only  difficulty  is,  the 
form  in  which  to  state  an  account.  If  Mr.  Boker  did  this 
thing  by  lawful  authority,  then  the  limit  of  his  duty  is  to 
account  for  the  profits ;  but  if  Mr.  Boker  did  this  thing 
without  lawful  authority,  then  he  abstracted  'the  money  of 
the  bank,  wrongfully,  unlawfully,  and  he  is  chargeable  with 
interest  from  the  time  he  received  it,  crediting  him  with  the 
sums  he  returned  to  the  drawer;  first,  deducting,  according 
to  the  law  of  Pennsylvania,  the  interest  due  up  to  the  date 
of  the  credit. 

We  claim  to  state  an  account  in  the  form  I  have  last 
indicated,  and  our  right  depends  upon  the  question  of 
fact.  Was  this  thing  done  by  authority  of  the  Board  of 
Directors  ?  We  have  heard  a  good  deal  about  the  knowl¬ 
edge  of  the  Board ;  we  have  heard  a  good  deal  about  what 
Directors  knew,  and  we  have,  unfortunately,  for  the  other 
side,  heard  it  without  any  evidence,  whatever,  to  found  it 
upon.  All  the  B.  B.  accounts  and  the  F.  S.,  9  and  10  books 
were  kept  by  Mr.  Boker’s  directions.  No  one  but  he  made 
deposits  to  the  credit  of  the  B.  B.  accounts ;  no  one  else 
drew  a  check  upon  it ;  he  kept  the  several  pass  books  of 
the  account ;  no  one  ever  interfered  with,  or  controlled,  him, 
in  its  management,  lie  gave  it  its  birth  and  christened  it 
with  its  family  of  names.  So,  in  reference  to  the  pass 
books,  9  and  10 :  no  one  but  Mr.  Boker  drew  money  upon 
them ;  no  one  ever  interfered  or  controlled  them  or  him  in 
the  management  of  them.  lie  drew  thousands,  and  hun- 
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dreds  of  thousands,  and  millions  of  dollars  upon  them  ;  no 
one  checked  him ;  no  one  observed  him.  But,  sir,  there 
was  a  silent  power  in  the  law  of  the  land,  that  impressed 
upon  him  a  duty  in  reference  to  these  transactions,  to 
account  and  to  account  fully,  and  he  must  have  felt  that 
the  day  of  accounting  must  come,  if  ever,  the  transac¬ 
tions  should  be  laid  open  and  uncovered  to  the  knowledge 
of  the  directors.  Next,  as  to  the  stocks  he  purchased,  in 
which  he  invested  over  $120,000  of  this  bank  money,  there 
is  not  a  pretence  of  authority  in  the  evidence ;  no  one  wit¬ 
ness  has  proved  it,  and  therefore  our  learned  friends  must 
have  felt  that  they  were  not  authorized  to  assert  that  the 
Board  ever  knew  that. 

As  to  one  of  these  investments  of  stock,  to  wit,  $100,000 
in  City  Sixes,  it  appears,  so  far  as  the  evidence  goes,  that 
that  transaction,  large  as  it  was  and  bold  as  it  was,  (for  I 
suppose  that  the  secret  investment  by  the  President  of  a 
bank,  of  $100,000  of  the  money  of  the  bank  in  the  purchase 
of  City  Sixes  may  be  branded  as  bold,)  was  not  disclosed 
until  these  books  P.  S.,  9  and  10  were  brought  to  the 
knowledge  of  the 'Directors,  after  the  death  of  Mr.  Boker. 
The  date  of  the  speculation  was  October  18,  1854,  when 
$94,750  was  taken  from  the  cash  drawer  to  purchase  the 
loan.  About  that  time,  says  Mr.  Hollingsworth,  at  page  147, 
vol.  2,  money  was  worth  If  to  If-  and  2  per  cent,  a  month. 
Bank  facilities,  to  the  customers  of  a  bank,  at  such  a  time, 
were  valuable  and  necessary. 

It  is  the  concurrent  view  of  counsel  in  this  cause,  that 
the  deposits  and  circulation  of  a  bank  form  a  basis  for  dis¬ 
counts.  The  deposit  forms  the  largest  portion  of  that  basis. 

I  have  prepared  from  the  Auditor  General’s  report  of 
November,  1856,  a  table  showing  the  capital  of  the  City 
banks,  with  their  deposits  and  circulation,  to  prove  this 
position.  You  observe  that,  in  some  instances,  the  deposits 
exceed  the  circulation  by  many  hundred  per  cent. 

The  table  I  refer  to  is  as  follows : 


220 


Farmers’  &  Mechanics’.. 

Uirard . 

Philadelphia .  . 

Commercial . 

North  America . 

Merchants’  &  Mechanics’ 

Mechanics . 

City . 

Northern  Liberties . 

Western . 

Pennsylvania . 

Commerce. . 

Southwark . 

Kensington . 

Consolidation . 

Germantown . 

Tradesman’s . 


Capital. 

Deposits.  Circ’l’t’n. 

| 

Total  of 

D.  and  C. 

Bills 

Discounted. 

$1,250,000 

$2,104,000 

$373,000 

$2,477,000 

$3,470,000 

1,250,000 

1,275,000 

471 ,000 

1,746,000 

1,645,000 

1,150,000 

1,716,000; 

426,000 

2,142,000 

3,011,000 

1,000,000 

905,000 

268,000 

1,173,000 

1,810,000 

1,000,000 

1,860,000 ! 

526,000 

2,386,000 

2,783,000 

800,000 

1,988,000 

338,000 

1,326,000 

1,753,000 

800,000 

1,374,000 

336,000 

1,710,000 

1,715,000 

500,000 

616,000, 

349,000 

965,000 

971,000 

450,000 

857,000 

188,000 

1,045,000 

1,091,000 

418.000 

912,000' 

257,000 

1,169,000 

1,836,000 

850,000 

735,000 

160,000 

895,000 

923,000 

250,000 

666,000 

166,000 

833,000 

582,000 

250,000 

729,000 

14S,000 

877,000 

825,000 

250,000 

574,000: 

165,000 

739,000 

762,000 

250,000 

318,000 

153,000 

471,000 

548,000 

200,000 

318,000 

121,000 

430,000 

583,000 

150,000 

450,000 ; 

1 

115,000 

565,000 

431,000 

\ 


I  have  called  your  attention  to  this  subject  in  order  to 
refer  to  the  testimony,  vol.  1,  p.  120,  of  Mr.  Lehman,  who 
says  : 


‘‘I  liad  another  conversation  with  him  in  regard  to  the  money  paid 
out  on  the  little  pass-books.  I  think  it  was  over  $60,000  at  onetime  ;  the 
book  will  show  however.  I  asked  him  whether  in  case  of  his  death  his 
executors  or  administrators  would  admit  of  a  book  of  that  kind — 
charges  made  in  that  way  ;  Ire  told  me,  in  order  to  satisfy  my  mind,  he 
would  give  me  two  checks  which  I  could  charge  up  in  case  anything 
should  happen  ;  I  think  the  checks  were  for  $30,000  each.  He  said  lie 
did  not  want  them  charged  up  immediately;  it  would  reduce  the  deposit 
account  that  much,  and  our  men  up  stairs  would  not  understand  what 
it  meant,  meaning,  as  I  supposed,  the  directors.  He  remarked  that  it 
was  only  a  pious  fraud." 

But,  to  return  to  this  subject  of  tlie  City  Sixes,  it  appears 
they  were  sold  in  September,  1857,  at  a  loss  of  $7,250. 
You  will  find  the  entry  of  that  sale  on  Bond  account,  under 
date  of  September  4,  1857,  and  it  is  not  disputed  tbat  that 
was  the  time  of  the  sale,  and  that  that  was  the  amount  of 
the  loss.  Was  that  speculation  at  the  risk  of  the  Bank? 
My  learned  friend,  Mr.  Wharton,  in  giving  you  his  view 
of  the  private  estate  of  Mr.  Boker,  contended  that  he  had 
realized  $21,000  in  stock  transactions,  but  the  record  does 


not  show  his  losses,  and  it  is  improbable — it  is  “inherently 
incredible  ”  that  a  man  who  speculates  in  stocks  always 
wins.  I  refer  to  the  remarks  made  upon  this  subject  by  a 
Lord  Chancellor  of  England,  in  the  case  of  Bothschild  vs. 
Brookman,  2d  Dow  &  Clark’s,  page  194  :  “  To  the  man  who, 
not  being  a  member  of  the  stock  exchange,  will  gamble  in 
the  funds,  ruin  is  certain,  and  the  only  question  in  his  case 
must  be  the  question  of  the  time  at  which  that  inevitable 
ruin  will  come  upon  him.” 

Was  that  speculation  at  the  risk  of  the  Bank  ?  Is  there 
any  rule,  or  reason,  in  any  code  of  law,  equity,  or  morals  that 
would  induce  you  to  decide  that  that  investment  was  at 
the  risk  of  the  bank.  None  has  been  presented.  You  will 
find  that  this  investment  of  Mr.  Boker  comes  up  in  three 
connections  in  the  investigation  of  this  cause  : 

First.  At  present,  that  like  its  kindred  investments  in  F. 
S.  9  and  10,  it  was  at  the  risk  of  Mr.  Boker. 

Second.  That  in  1855  and  1856,  it  appears  that  Mr.  Boker 
paid  near  $25,000  usury  to  brokers,  while  the  amount  paid 
for  that  investment,  which  was  held  by  Mr.  Boker,  waiting 
for  a  rise,  would,  if  it  had  remained  in  the  drawer,  have 
avoided  the  necessity  of  borrowing  money  from  brokers 
at  high  rates.  We  shall  refuse  Mr.  Boker  credit  for  these 
usurious  payments. 

Third.  In  the  Twentieth  claim,  where  it  appears  that  Mr. 
Boker  placed  the  loss  on  the  bank,  and  paid  it  out  of  the 
money  received  by  the  bank  from  the  North  American 
Trust  Company  in  November,  1857. 

I  contend,  further,  that  all  the  stocks  or  loans  purchased 
by  Mr.  Burke,  were  at  his  risk,  and  his  own,  unless  it  has 
been  clearly  proved,  and  it  has  not  been  attempted  to  be 
proved,  that  he  purchased  them  with  the  knowledge  and 
authority  of  the  Board.  Now,  as  to  the  eight  millions  of 
paper  he  discounted,  I  have  said  to  you  that  if  it  were  done 
by  the  authority  of  the  Board,  lawfully  conferred,  then  the 
measure  of  compensation  to  the  Girard  Bank  would  be  the 
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profits  made  by  the  investments;  becanse  then  these  dis¬ 
counts  would  be  the  acts  of  the  Board,  and  the  notes,  if  ac¬ 
cepted  by  them,  would  be  at  the  risk  of  the  bank.  But,  sir, 
not  one  of  these  notes  was  laid'  before  the  Board  to  be  dis¬ 
counted,  nor  afterwards  to  be  ratified  ;  and  not  one  of  them 
did  the  Board  ever  undertake  to  discount,  and,  therefore, 
the  bank  did  not  assume  the  risk  of  any  one  of ‘them.  An 
authority  so  important  must  be  clearly  shown  to  make  the 
act  of  Mr.  Boker  the  act  of  the  Directors  ;  and,  further,  it 
must  be  shown  that  that  authority  was  lawfully  conferred. 
In  the  absence  of  any  proof  of  authority,  the  measure  of 
compensation  is  the  interest  on  the  sums  of  money  illegally 
taken  by  Mr.  Boker. 

Another  conclusion  of  law  follows,  which  you  will  find 
material  to  consider  in  the  Twentieth  Claim  also ;  that  the 
notes  which  Mr.  Boker  so  discounted  were  at  his  risk. 
This  proposition  of  law  strikes  me  as  a  mere  truism,  for  I 
cannot  conceive  any  line  of  thought  which  will  lead  to  the 
conclusion,  that  an  investment  never  authorized  by  a  bank 
is  yet  at  its  risk  ;  that  an  investment,  which  the  bank,  by 
no  action  of  its  directors  ever  agreed  to  accept  or  assume, 
is,  notwithstanding,  at  its  risk  ;  an  investment  made  by  an 
officer  without  authority,  and  against  lawr,  and  in  fraud  of 
the  duty  he  owed  the  bank. 

Now  upon  this  question  of  authority  how  is  the  evidence  ? 
Was  there  any  resolution  of  the  Board?  That  it  is  not 
pretended.  Has  any  Director  said  that  the  authority  was 
conferred  ?  No.  Has  any  one  else  ever  said  so  ?  No. 
Mr.  Schaffer  was  made  to  say  so,  arguendo,  but  I  have  dis¬ 
posed  of  that.  But  my  learned  friend  has  said  that  the 
Directors  knew  of  this  practice  of  Mr.  Boker’s.  Which 
of  the  Directors?  Howr  many  of  them?  Please  name 
any  one  of  the  Directors  wrho  knew  it.  The  assertion  takes 
in  the  aggregate  of  the  Board,  and  every  member  of  it, 
so  that  if  any  one  of  these  Directors  testifies  that  he  did 
not  know  it,  the  whole  assertion  falls  to  the  ground.  We 
have  produced  two  Directors,  Mr.  Butcher  and  Mr.  Ford. 
Our  learned  friends  have  produced  Mr.  White.  These 
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three  concur  in  repudiating  the  knowledge.  I  have  al¬ 
ready  adverted  to  the  fact  that  over  forty  Directors  have 
served  in  that  capacity  during  the  period  of  these  transac¬ 
tions,  and  not  one  of  them  has  been  called,  although  two  of 
them  were  brothers  of  Mr.  Boker,  and  one  of  them  has  been 
examined  on  the  stand.  I  aver  that  in  point  of  law  authority 
must  be  clearly  proved.  If  there  is  anything  clear  in  law, 
that  is  clear,  that  when  authority  is  set  up  to  make  the  act 
of  an  agent  the  act  of  the  constituent,  the  authority  must 
be  clearly  proved. 

Before  any  liability  can  attach  to  the  constituent,  it  must 
appear  affirmatively.  If  evidence  of  authority  be  given, 
the  limits  of  the  power  either  fixes,  or  disproves,  the  lia¬ 
bility  of  the  constituent.  Any  act  done  by  an  agent  out¬ 
side  of  his  powers  is  his  own  act.  It  must  be  within  the 
limits  of  the  powers  conferred  upon  him,  otherwise  it  is  not 
the  act  of  the  principal.  I  agree  that,  as  between  the  bank 
and  third  persons,  the  authority  of  an  agent  may  be  pre¬ 
sumed  in  certain  conditions  of  fact,  although  the  acts  of  the 
agent  may  be  in  excess  of  his  actual  authority  ;  but,  as  be¬ 
tween  the  bank  and  the  agent,  the  limit  of  authority  is 
known  to  the  agent,  and  fixes  the  relation  of  the  parties. 
Second,  that  restrictions  on  the  powers  of  agents  of  cor¬ 
porations  contained  in  the  act  of  incorporation,  limit  their 
power,  and  render  void  any  authority  iu  excess,  or  in  viola¬ 
tion,  of  the  charter,  even  if  actually  conferred  in  point  of 
fact.  Third,  that  such  restrictions  preclude  the  presump¬ 
tion  that  such  an  authority  was  conferred,  in  the  absence  of 
clear  affirmative  proof  of  the  fact.  Fourth,  that  the  acts  of 
Mr.  Bolcer  were  not,  in  law,  the  acts  of  the  board,  nor  bind¬ 
ing  on  the  bank,  unless  the  delegated  authority  to  act  for 
the  board  has  been  clearly  proved  before  you,  and  if  proved, 
that  they  do  not  bind  the  bank,  if  forbidden  by  law.  Fifth, 
that  the  charter  of  the  Girard  Bank  expressly,  in  terms, 
confers,  and  restricts,  the  power  of  discounting  to  the  Board 
of  Directors,  except  in  certain  cases,  to  the  joint  action  of 
the  President  and  four  Directors,  and  that  any  such  dele- 
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gation  of  powers  to  the  President  alone,  even  if  proved, 
would  be  utterly  null  and  void.  Sixth,  that  the  exercise 
of  such  a  power  by  Mr.  Boker,  even  if  proved  by  a  cor¬ 
porate  act,  such  as  a  resolution  of  the  Board  of  Directors, 
if  contrary  to  the  charter,  would  not  protect  him  in  the  ex¬ 
ercise  of  it.  Now,  sir,  we  do  not  admit,  and  there  is  no 
evidence  to  support  the  suspicion  cast  upon  the  Directors, 
that  they  surrendered  their  functions'  to  one  man.  The 
stockholders  elected  them  to  secure  the  individual  experi¬ 
ence,  prudence,  integrity,  and  watchfulness  of  each  and 
every  director.  My  learned  friend,  Mr.  Montgomery,  has 
made  some  remarks  upon  this  subject,  which,  with-  his  per¬ 
mission,  I  will  adopt  as  my  own,  for  they  are  much  better 
stated  in  his  eloquent  sharpness  of  style,  than  I  could  give 
them.  At  page  82,  day  42,  Mr.  Montgomery  says  : 

“  Bank  Directors  are  generally  selected  from  the  commercial  com¬ 
munity  with  a  view  to  their  familiarity  with  the  different  branches  of 
business  ;  that  for  a  certain  class  of  business  requiring  certain  accom¬ 
modations  from  the  bank,  there  should  be  a  director  familiar  with  the 
standing  of  the  houses  in  that  particulur  class  of  business  ;  thus  Mr. 
White  was  the  judge  of  coal  paper ;  Mr.  Pritchard  was  a  judge  of  leather 
paper,  as  Forepaughs’  for  instance,  Mr.  Evans,  perhaps,  the  dry  goods 
paper,  so  that  when  any  class  of  paper  came  up  for  discount,  doubtless 
the  particular  director  who  came  from  that  pursuit,  would  be  applied 
to,  to  say  whether  the  applicant  for  discounts  should  receive  them,  but 
it  would  not  be  endured,  generally  speaking,  that  these  directors  should 
poke  their  noses  into  the  cash  drawer,  and  ascertain  the  nature  and 
quality  of  all  collaterals,  the  nature  of  all  the  loans,  and  the  parties  by 
whom  these  loans  were  made.1’ 

And  be  goes  on  to  say  further : 

“  The  people  at  Harrisburg,  in  their  delusion  arranging  it,  that  the 
directors  shall  alternate,  so  as  not  to  have  one  man  constantly  in  the 
board,  but  that  project  is  ingeniously  evaded  by  parties  alternating,  so 
that  if  you  have  the  house  of  Peter  and  Paul,  you  have  one  of  them 
always  in  the  board  ;  Peter  rotating  according  to  law,  Paul  slips  in  of 
course,  and  so  the  firm  is  always  represented  there.” 

You  will  observe  what  a  bard  hit  that  was  at  the  house 
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of  Boker,  Bros.  &  Jones.  William  C.  Boker  went  out; 
Joseph  Boker  came  in,  and  “  so  the  firm  was  always  repre¬ 
sented  there."  I  have  shown  in  the  language  of  my  learned 
friend,  why  directors  are  selected,  viz. :  for  the  purpose  of 
securing  the  individual  experience,  prudence,  and  integrity, 
and  what  in  this  cause  was  very  important,  watchfulness, 
on  the  part  of  each  and  every  member  of  the  Board  of  Di¬ 
rectors.  Now,  it  is  not  pretended  that  the  board,  or  any 
of  them  saw  one  of  these  notes  when  Mr.  Boker  dis¬ 
counted  them ;  nor  that  the  board  or  any  one  of  them 
knew  how  much,  or  when,  Mr.  Boker  loaned  any  of  this 
money ;  nor  that  he  ever  reported  the  loans  he  made,  or  the 
profits  derived,  or  that  he  ever  told  the  board  he  was  doing 
so.  It  is  only  generally  said  that  the  directors  knew,  but 
without  evidence.  But  my  learned  friend,  Mr.  Montgomery, 
to  show  some  authority  on  day  45,  page  18,  read  a  para¬ 
graph  from  the  By-Laws: 

.  “  In  case  also  of  mistake  or  accident,  or  urgent  necessity,  when  the 
board  or  a  committee  cannot  be  in  session,  a  note  may  be  renewed  or 
discounted  according  to  the  sound  discretion  and  judgment  of  the  pre¬ 
sident.” 

And  said  as  follows  : 

“  I  say,  sir,  that  that  sentence  bears  the  whole  burden  of  any  trans¬ 
action  which  ill-.  Boker  had  in  that  bank,  in  discounting  paper  on  P. 
S.  9  and  10,  or  making  loans  on  F.  S.  11  and  12.” 

And,  as  an  illustration,  he  referred  to  the  military  neces¬ 
sity  of  which  we  have  heard  so  much.  The  necessity 
which,  it  was  said,  justified  breaches  of  the  constitution, 
arose  from  a  state  of  war  ;  but  there  was  no  war  between 
Mr.  Boker  and  the  directors.  It  was  a  perfect  state  of 
peace.  The  constitution  of  the  bank  with  all  its  provisions 
was  intact  and  in  force,  and  my  learned  friend,  therefore, 
made  a  very  great  mistake,  when  he  imported  into  his 
argument  a  reference  to  a  state  of  war ;  he  erred  still  more 
when  he  argued  that  an  authority  to  discount  a  note  in 

case  of  mistake,  or  accident,  or  urgent  necessity  conferred 
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authority  upon  Mr.  Boker,  during  a  period  of  so  many 
years,  to  go  on  discounting  paper  as  he  did,  when  there  was 
no  mistake,  when  there  was  no  accident,  when  there  was 
no  urgent  necessity,  and  when  the  board  or  a  committee 
could  always  have  been  procured  to  act.  My  learned 
friend,  Mr.  Wharton,  has  read  resolutions  of  the  old  board 
of  the  Girard  Bank  before  its  failure.  In  reference  to  them, 
I  have  to  say,  that  the  new  board  had  had  a  sad  experience 
of  the  consequences  of  such  a  mode  of  doing  business,  and 
the  first  thing  they  did,  in  their  new  official  career,  was  to 
pass  a  resolution,  that  all  discounts  should  pass  before  the 
board.  Mr.  Burke  had  an  accurate  appreciation  of  the 
effect  of  this  resolution,  when  in  his  report  to  his  constitu¬ 
ents,  he  placed  it  as  the  text  with  which  he  started.  I  have 
said  the  authority  must  be  clearly  shown,  and  it  must  be 
authority,  if  existing,  emanating  from  the  Board  of  Direc¬ 
tors,  lawfully  conferred. 

Having  shown  that  no  such  authority  existed,  I  now  say 
to  you,  that,  if  the  Board  of  Directors  had  passed  a  resolu¬ 
tion,  giving  to  Mr.  Boker  an  express  power,  in  terms;  if 
there  were  in  this  cause,  as  there  is  not,  evidence  to  show 
that  the  Board  did  authorise  Mr.  Boker  to  discount  paper, 
such  power  would  be  void,  and  did  not  bind  the  bank. 
For  that  purpose,  I  refer  to  the  charter  of  the  Girard  Bank, 
which  will  settle  the  point  beyond  controversy.  I  also 
refer  to  the  three  general  banking  laws  of  this  Common¬ 
wealth,  viz. :  1814,  1824,  and  1850.  There  was  a  prior 
general  banking  law  in  1808,  which  I  need  not  cite,  be¬ 
cause  the  Girard  Bank  was  not  subject  to  it.  The  act  of 
incorporation  of  the  Girard  Bank  was  passed  on  the  3rd  of 
April,  1832.  On  the  19th  of  March,  1836,  the  bank  was 
re-chartered  for  a  term  of  20  years  from  that  date,  so  that 
the  general  banking  law  of  1850  came  into  force,  in  refer¬ 
ence  to  that  bank,  under  the  re-charter  of  1853,  and  ap¬ 
plied  to  it,  on  and  after  the  19th  of  March,  1856.  At  that 
time,  as  you  have  already  heard  from  Mr.  White,  the  Board 
were  put  upon  oath  or  affirmation  to  observe  its  provisions, 
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including  tile  president,  and  that  they  were  very  anxious 
in  regard  to  a  conscientious  performance  of  their  duties,  in 
reference  to  concealed  loans,  in  consequence  of  the  appeal 
made  to  their  consciences  by  their  oath  of  office.  In  this 
connection,  I  will  ask  you  to  take  up  F.  S.  10,  and  observe 
how  that  record  of  concealed  loans  stood  on  that  day,  19th 
of  March,  1856.  This  date  was  not  a  sudden  one,  nor  a 
surprise  to  Mr.  Boker,  because  from  1S53,  the  date  of  the 
re-charter,  Mr.  Boker  knew  that  the  act  of  1S50  would 
then  come  into  operation,  and  therefore,  he  was  bound  to 
prepare  for  it.  He  did  not.  The  day  on  which  that  char¬ 
ter  came  into  operation,  Mr.  Boker  was  indebted  to  the 
drawer  for  the  purchase  of  “  concealed  loans  ”  to  the  sum 
of  $383,296.59.  It  reached  $526,609.45,  in  April ;  in  May, 
$496,098.03;  in  June  as  high  as  $624,913.88;  in  July, 
$625,413.88  ;  and  on  the  last  of  that  month  it  was  reduced 
to  $325,413.88;  in  August  it  reached  $335,275.36;  in  Sep¬ 
tember,  $352,431.61  ;  in  October,  $355,210.02  ;  in  Novem¬ 
ber,  $457,258.72;  and  it  was  closed  in  December,  (as  I 
showed  you,  in  my  opening  argument,  in  consequence  of 
the  impending  examination  by  a  Committee  of  the  board,) 
only  to  be  recommenced  in  January,  1857,  under  the  sub¬ 
stituted  mode  and  name  of  B.  It.  1857,  and  collateral  note 
account. 

The  "fundamental  articles  ”  of  the  banking  acts  of  1814 
and  1824  were  imported  into  the  original  charter  of  the 
Girard  Bank,  and  applied,  also,  to  the  first  recharter,  up  to 
March  19,  1856,  when  the  “fundamental  articles,”  of  the 
banking  law  of  1S50  took  effect.  The  “  article”  requiring 
that  discounts  must  be  made  by  the  Board  of  Directors, 
(except  in  certain  cases  by  the  President  and  four  Direc¬ 
tors,)  existed  in  the  law  of  1814,  was  copied  into  the  act 
of  1824,  and  copied  also  into  the  act  of  1850.  The  only 
superadded  stringency  in  the  act  of  1850,  were  the  pro¬ 
visions  which  made  an  appeal  to  the  consciences  of  the 
President  and  Directors  by  means  of  their  oaths  of  office, 
and  enacted  the  modes  of  punishment  for  their  violation. 
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So  stern  is  the  policy  of  the  law  as  to  bank  officers,  that 
the  limitation  on  criminal  prosecutions  instead  of  two  years 
as  in  other  cases,  is  extended  to  six  years,  in  case  of  bank 
officers, — Purdon,  page  285. 

The  Girard  Bank  was  subject  by  its  original  charter  to 
all  the  regulations,  restrictions,  penalties,  &c.,  contained  in 
the  banking  laws  of  March  21,  1814,  and  March  25,  1824. 
Sec.  1,  parnph.  law,  1831-2,  p.  273. 

The  act  of  1814,  P.  L.  59,  contains,  among  what  is  called 
•‘fundamental  articles,”  the  following: 

Article  VIII.  “  The  stated  meetings  of  the  directors  of  each  bank 
shall  be  held  at  such  times  as  the  by  laws  shall  ordain,  and  special 
meetings  may  be'  called  by  particular  appointment  or  at  the  call  of  the 
President.  A  majority  of  the  whole  number  of  directors  of  whom  the 
president  shall  be  one,  shall  form  a  board  or  quorum  for  the  transac¬ 
tion  of  business,  but  ordinary  discounts  may  be  made  by  the  president 
and  four  other  directors.” 

Article  XII  provides  “that  the  rate  of  discount  shall  not 
exceed  one-half  of  one  per  centum  for  thirty  days.” 

These  fundamental  articles  are  copied  into  the  banking 
law  of  1824,  as  follows  ;  6  Smith’s  Laws,  page  163  : 

Article  VIII.  “The  stated  meetings  of  the  directors  of  each  bank 
shall  be  held  at  such  times  as  the  by  laws  shall  ordain,  and  special 
meetings  maybe  called  by  particular  appointment,  or  at  the  call  of  the 
president ;  a  majority  of  the  whole  number  of  directors,  of  whom  the 
president  shall  be  one,  shall  form  a  board  or  quorum  for  the  transac¬ 
tion  of  any  business,  but  ordinary  discounts  may  be  made  by  the  presi¬ 
dent.  and  four  other  directors.” 

Article  XII  regulates  the  rate  of  discount. 

The  banking  law  of  1850 ;  Purdon,  page  89,  pi.  15,  pro¬ 
vides  : 

“  The  following  rules,  restrictions,  limitations,  and  provisions,  shall 
form  and  be  the  fundamental  articles  of  the  constitution  of  every  bank 
which  shall  hereafter  be  incorporated,  or  of  every  incorporated  bank 
which  shall  be  chartered,  or  the  charters  of  which  shall  hereafter  be 
extended  or  renewed.” 

Among  these  rules,  restrictions,  and  limitations,  and  pro¬ 
visions,  page  92,  pi.  39,  is  the  following  : 
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“The  stated  meetings  of  the  directors  shall  be  held  at  such  times  as 
the  by-laws  shall  ordain,  and  special  meetings  may  be  held  by  particu¬ 
lar  appointment,  or  upon  the  call  of  the  president;  a  majority  of  the 
whole  number  of  directors  of  whom  the  president  shall  be  one, 
shall  form  a  board  or  quorum  for  the  transaction  of  business,  but 
ordinary  discounts  may  be  made  by  the  president  and  four  other 
directors.” 

The  rate  of  discount  is  fixed  by  statute,  at  page  92,  pi. 
43.  You  observe  that  the  same  language  occurs  in  the 
statutes  of  1814,  1824,  and  1S50.  It  has  been  the  law  of 
Pennsylvania  for  more  than  fifty  years. 

At  page  91,  pi.  32,  the  banking  law  of  1850  provides  as 
follows  : 

.“The  president,  cashier,  and  other  officers  of  any  such  bank,  shall 
before  they  enter  upon  the  duties  of  their  several  offices  or  stations, 
severally  take  an  oath  or  affirmation,  to  observe,  faithfully,  and  entirely, 
the  provisions  of  this  act,  and  that  they  and  each  of  them,  during  their 
continuance  in  office,  will  not  knowingly  violate  or  sanction  or  willingly 
permit  any  of  the  provisions  of  this  act  to  be  violated,  and  should  any 
such  violation  take  place  without  their  concurrence,  and  become  known 
to  them,  that  they  will  immediately  communicate  the  facts  to  the 
Auditor  General  of  the  Commonwealth,  said  oath  or  affirmation  so  to 
be  taken,  shall  be  submitted  and  delivered  to  the  Auditor  General  in 
his  office.” 

The  next  section,  page  33,  is  as  follows ; 

“If  any  president,  director,  cashier,  or  the  officers  of  any  such  bank 
shall,  after  having  taken  and  subscribed  the  oath  required  by  this  act,  wil¬ 
fully  violate  any  provision  of  this  act,  to  which  no  other  criminal  pun¬ 
ishment  is  specially  provided  in  this  act,  he  shall  be  taken  and  deemed  to 
have  committed  a  misdemeanor,  and  upon  conviction  in  any  criminal 
court  in  the  c5mmonwealth,  he  shall  suffer  such  punishment  by  fine 
not  exceeding  $1,000,  and  imprisonment  in  the  county  jail  or  peniten¬ 
tiary  not  exceeding  three  years.” 

The  Minute  Book  No.  2  of  the  Girard  Bank,  under  date 
of  March  19,  1856,  contains  a  copy  of  the  oath  of  office  of 
the  President  and  Directors  of  the  bank : 
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“  Girard  Bane,  March  19,  1856. 

“  We,  the  undersigned  directors  and  officers  of  the  Girard  Bank,  in 
the  city  of  Philadelphia,  having  been  duly  sworn  or  affirmed,  do  hereby 
promise  and  agree  to  observe,  to  the  best  of  our  knowledge  and  belief, 
the  several  provisions  of  the  General  Banking  Law  of  1856,  so  far  as 
they  refer  to  this  institution.” 

Now,  sir,  I  contend  in  point  of  law,  that  if  tlie  Board  of 
Directors  had,  by  resolution,  in  point  of  fact,  conferred  on, 
or  attempted  to  delegate  to,  Mr.  Bolcer  the  power  to  make 
ordinary  discounts,  the  resolution  would  have  been  contrary 
to,  and  forbidden  by,  law,  and  void. 

In  the  case  of  the  Bank  of  Washington  vs.  Barrington, 
2  Penna.  Reports,  page  27,  it  is  said : 

“  A  cashier  of  a  bank,  although  appointed  by  the  directors,  is  the 
agent  of  the  corporation,  and  if  he  permits  a  transfer  of  stock  to  be 
made  to  the  bank,  to  an  amount  prohibited  by  a  fundamental  article  of 
the  charter,  he  is  answerable  to  the  stockholders,  &e.,  notwithstanding 
a  resolution  of  the  Board  of  Directors  authorizing  it.” 

I  therefore  say,  Mr.  Auditor,  that  if  there  had  been,  of 
which  there  is  no  pretence,  written  authority,  it  would  have 
been  void  authority.  I  am  not  requred  to  discuss  whether 
Mr.  Bolcer  is  liable  for  a  mistaken  exercise  of  authority, 
or  an  excessive,  or  a  fraudulent  exercise  ;  because,  even 
if  there  were  authority  shown,  it  would  not  bind  the 
bank ;  for  the  stockholders  of  the  bank,  whose  agents 
the  directors  were,  did  not  and  could  not  vest  them  with 
the  right  of  delegating  that  power,  which  Mr.  Montgomery 
and  I  seem  to  concur  in  saying,  was  intrusted  to  the  per¬ 
sonal  intelligence,  prudence,  discretion,  and  ability  of  each 
and  all  the  directors,  individually  and  collectively. 

In  approaching  the  conclusion  of  my  remarks  on  the 
fifth  claim,  which  is  a  very  important  part  of  this  cause,  I 
beg  to  say,  as  I  have  said  of  other  claims,  that  there  is  no 
great  difficulty  in  solving  this,  either  as  to  the  amount 
received  by  Mr.  Boker,  or  the  items  of  dollars  and  cents  in 
it ;  nor  as  to  the  form  in  which  to  state  the  account,  whether 
to  charge  interest  or  profit,  which  will  depend  simply  upon 
the  question  whether  lawful  authority  was  conferred  upon 
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Mr.  Boker  by  the  Directors.  As  to  these  points,  I  don’t 
think  you  will  have  any  difficulty.  But  I  must  not  leave 
this  branch  of  the  cause  without  referring  to  a  novel  line 
of  argument,  by  which  both  of  the  learned  counsel  have 
sought  to  show  the  authority  of  Mr.  Boker  to  make  ordi¬ 
nary  discounts.  It  presents  itself  in  the  form  of  a  false 
syllogism : 

1.  It  was  the  duty  of  the  directors  to  know  Mr.  Boker 
was  discounting  paper,  therefore  they  ought  to  have 
known  it. 

2.  It  is  therefore  to  be  inferred  that  they  did  know  it. 

3.  Having  known  it,  it  is  to  be  inferred  that  they  autho¬ 
rized  it. 

If  these  were  reasonable  presumptions,  they  would  be 
overcome  by  the  fact  that  every  Director  who  has  been 
examined,  has  testified,  that  the  Board  did  not  authorize, 
or  know  anything  about  the  matter.  But  it  is  a  vicious 
line  of  argument,  and  to  illustrate  this,  I  refer  to  a  recent 
case.  The  first  teller  of  tire  Commercial  Bank  took  the 
liberty  to  lend  $300,000  of  the  Bank  money.  The  Direc¬ 
tors  of  the  Bank,  not  standing  in  the  fear  and  trembling-  of 
this  theory  of  my  learned  friends,  imputed  criminality  to 
him,  and  actually  commenced  a  criminal  prosecution. 
They  were  very  wrong  in  doing  that,  if  our  learned  friends 
are  right,  because  it  Avas  the  duty  of  the  Directors  of  that 
Bank  to  know  what  the  first  teller  was  doing ;  secondly, 
it  was  to  be  inferred,  therefore,  they  did  know  it ;  and 
thirdly,  knowing  it,  it  was  to  be  inferred  they  authorized 
it.  There  can  be  no  more  difficulty  in  fixing  the  limits  of 
Mr.  Boker’s  authority,  if  it  existed,  than  a  surveyor  finds 
in  running  the'lines  of  a  survey.  If  there  were  any  evi¬ 
dence  at  all  of  authority,  you  could  readily  define  the  boun¬ 
daries  and  limits  of  it,  like  the  surveyor,  and  erect,  as  it 
were,  a  fence  indicating  the  lines  within  which,  a  party 
stands  as  of  right.  To  go  outside  of  it  a  mile  or  an  inch, 
is  to  trespass  upon  the  privileges  of  another. 

In  addition  to  the  amount  claimed  in  the  schedule,  tkere 
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is,  as  I  stated  in  the  opening  argument  of  this  cause,  some¬ 
thing  to  be  added.  It  is  one-sixteenth  of  the  whole  net 
amount  of  purchases  of  notes,  being  the  difference  between 
discount  and  interest.  That  schedule,  you  are  aware, 
charges  interest  on  the  money  as  it  left  the  drawer.  As 
to  the  million  and  a  half  of  dollars  of  notes  on  which  Mr. 
Boker  received  the  face  of  the  notes,  this  one-sixteenth  is 
not  to  be  added,  because  we  have  charged  him  with  money 
he  received.  But  as  to  the  rest,  we  have  charged  him  only 
with  the  interest  on  the  nett  amount  of  the  notes,  whereas  in 
60  or  90  days,  or  four  months,  the  face  of  the  note  was  paid.  I 
illustrate  it  in  this  way,  showing  the  difference  between 
discount  and  interest.  If  I  take  a  note  to  the  Bank  for  a 
million  of  dollars,  with  the  best  endorsers,  payable  in  six¬ 
teen  and  two-third  years,  they  would  discount  it ;  but  I 
would  get  nothing ;  and  thus  it  is  that  in  sixteen  and  two- 
third  years,  a  bank,  by  virtue  of  its  legal  right  to  take  dis¬ 
count  instead  of  interest,  actually  receives  the  entire 
amount  of  its  average  line  of  discounts.  Therefore,  if  we 
only  charge  Mr.  Boker  with  interest  on  the  nett  sums 
which  he  took  to  buy  notes  with,  we  should  lose  interest 
on  the  sums  which  he  received  for  discount,  when  the  note 
was  paid  60  days  or  afterwards.  Suppose  he  discounted  a 
note,  payable  in  a  year,  for  $100,000,  and  deducted  $6,000  ; 
we  have  charged  him  interest  only  on  $94,000,  but  when 
that  note  came  due,  and  was  paid,  he  became  liable  for 
interest  on  the  additional  sum  of  $6,000.  The  interest  for 
that  $6,000  would  not  appear  in  the  schedule  at  all.  You 
will  find  on  calculation  that  it  amounts  to  one  sixteenth  of 
the  total,  whatever  that  total  is.  This  is  an  additional 
claim,  because  if  Mr.  Boker  did  take  the  money  illegally, 
he  is,  and  must  be  held  liable  to  pay  intei’est  on  all 
receipts. 

In  discussing  the  fourteenth  claim,  I  mentioned  to  you, 
that  that  branch  of  it  in  which  overdrafts  were  claimed, 
would  be  transferred  to  this  portion  of  my  argument 
because  it  was  so  closely  allied  to  the  account  now  under 
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discussion.  I  now  proceed  to  show  you  the  ground  upon 
which  the  Bank  claims  interest  as  overdrafts  on  the  B.  R. 
2  account,  B.  R.  of  1857,  and  the  collateral  note  account. 

In  order  to  understand  this  claim  for  overdrafts,  it  is  ne¬ 
cessary  to  give  a  very  brief  history  of  these  B.  K.  accounts. 
Prior  to  November  15,  1851,  there  was  no  written  record 
of  the  notes  discounted  by  Mr.  Boker.  They  were  carried, 
in  the  drawer,  and  collected,  as  you  have  seen,  from  two  or 
three  samples,  in  the  name  of  “first  teller,”  but  on  Novem¬ 
ber  15,  1851,  Mr.  Boker  commenced  to  keep  a  written 
record  of  his  discounts.  He  then  commenced  the  book  F. 
S.  9  ;  he  also  opened  an  account,  in  which  the  notes  he  dis¬ 
counted  were  deposited  for  collection.  That  was  called 
“  Bills  Receivable  Collection  Account.”  That  account 
ended  on  the  18th  of  December,  1852.  While  that  account 
was  running,  for  some  reason  that  Ave  know  not,  and  need 
not  care,  Mr.  Boker  opened  another  account,  precisely  like 
the  first,  called  “Bills  Receivable,  No.  1,”  for  the 
collection  of  notes  that  he  had  discounted.  That  account 
commenced  on  the  26th  of  March,  1852,  and  was  closed  on 
the  11th  of  December,  1852,  so  that  both  of  these  accounts 
were  closed  at  about  the  same  time.  While  these  two  ac¬ 
counts  were  yet  running,  on  the  4th  of  September,  1852, 
Mr.  Boker  opened  the  celebrated  account  called  “  Bills 
Receivable,  No.  2,”  the  third  offspring  of  this  family  of 
accounts,  having  lived  longer  than  any  other  :  born  4th  of 
September,  1852,  died  December  29,  1856,  at  the  respecta¬ 
ble  age  of  four  years,  three  months  and  twenty-five  days. 
The  others  were  short  lived  creatures,  that  were  born  and 
died  at  a  tender  age.  After  December,  1856,  a  very  re¬ 
markable  change  took  place  in  the  manner  in  which  Mr. 
Boker  continued  to  carry  on  the  same  business ;  a  very  re¬ 
markable  change  indeed.  You  will  recollect  that  in  De¬ 
cember,  1856,  the  Board  requested  a  Committee  of  Investiga¬ 
tion,  and  Mr.  Boker  appointed  the  committee  on  December 
31,  1856.  The  pass  book,  F.  S.  10,  was  closed  up  and  left 
the  drawer  in  the  last  days  of  December,  1856.  But  Mr. 
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Boker  did  not  discontinue  kis  practice  of  discounting,  nor 
his  practice  of  taking  the  money  of  the  Bank  to  do  it  with. 

What  was  the  substituted  mode  which  he  adopted?  It 
was  this :  He  opened,  on  the  2d  January,  1857,  a  new  ac¬ 
count  called  “Bills  Receivable,  1857.”  In  that  account  he 
deposited  notes  for  collection  just  as  he  did  with  the  three 
preceding  accounts.  He  drew  checks  for  the  purchase  of 
the  notes,  overdrawing  the  account,  just  as  he  had  previ¬ 
ously  overdrawn  the  drawer ;  and  that  went  on  until  “  Col¬ 
lateral  Note  account”  was  used  for  the  same  purposes  pre¬ 
cisely.  Collateral  note  account  commences,  for  this  pur¬ 
pose,  on  the  4th  of  December,  1857.  You  will  recollect,  if 
you  please,  why  that  account  was  opened.  When  the 
Lancaster  Bank  failed,  in  the  latter  part  of  1856,  the  Girard 
Bank  held  a  large  amount  of  her  circulation.  The  notes 
of  the  Lancaster  Bank  were  sold  at  80  per  cent.,  to  the 
amount  of  $54,634.87,  and  for  the  purpose  of  receiving  the 
proceeds  of  those  sales,  collateral  note  account  was  opened. 
It  was  dedicated  to  that  purpose  from  the  time  it  was 
opened,  November  21st,  1856,  until  the  4th  of  December, 
1857,  when  Mr.  Boker  took  hold  of  it  and  used  it  as  a  B. 

R.  account.  lie  so  held  it  and  used  it  until  his  death.  He 
did  with  it  precisely  as  he  did  with  the  B.  R.  ’57,  which 
was  closed  December  5th,  1857  ;  that  is  to  say,  he  collected 
the  notes  he  discounted,  and  overdrew  it  as  he  had  over¬ 
drawn  the  drawer ;  in  other  words,  but  for  the  appointment 
of  the  examining  committee,  on  December  31st,  1856,  it  is 
fair  to  infer,  and  there  is  little  doubt  about  it,  the  books  F. 

S.  9  and  10,  would  not  have  been  discontinued,  and  the 
interest  which  we  claim  for  overdrafts  on  these  accounts, 
would  have  been  now  before  you  in  the  shape  of  interest  on 
the  sums  described  in  F.  S.  9  and  10,  subject  to  the  same 
remarks,  and  founded  upon  the  same  propositions  of  law 
and  fact.  It  would  have  amounted  to  precisely  the  same 
thing.  That  is  the  history  of  these  accounts. 

The  collateral  note  account  should  have  been  called  by 
its  proper  name : 
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“Collateral  Note  Account,  Lancaster  Bank.” 

It  is  a  familiar  way  of  keeping  suck  accounts  in  banks. 
The  books  of  the  Girard  Bank,  before  and  since  Mr. 
Boker’s  death,  contain  several  of  them.  They  are  kept 
with  the  name  of  the  party  attached,  and  for  this  reason  • 
if  John  Smith  obtain  a  discount  from  a  bank  and  substi¬ 
tutes.  instead  of  an  endorser,  business  paper,  much  of  it. 
may  fall  due  before  his  note  falls  due.  An  account,  called: 

“Collateral  Note  Account — John  Smith,” 

is  opened,  and  in  that  account  the  notes  which  are  collected 
anterior  to  the  maturity  of  his,  are  credited ;  and  when  he 
comes  to  pay  his,  the  deduction  is  made. 

I  have  shown  you  that  the  B.  B.  ’57  account,  and  that 
the  collateral  note  account,  after  December  4th,  1857,  "were 
merely  substituted  for  the  books  F.  S.  9  and  10,  and  the  B. 
B.  2  account,  and  that  those  accounts  performed  the  same 
functions  precisely ;  in  other  words,  Mr.  Boker  purchased 
the  notes  in  the  one  case,  by  charging  the  money  to  F.  S. 
9  and  10,  and  collecting  the  notes  in  B.  B.  2 ;  and,  in  the 
other  case,  by  drawing  checks  and  collecting  the  notes  on 
these  accounts.  Now,  why  should  not  the  bank  get  interest 
on  these  overdrafts  ?  I  have  not  heard  any  satisfactory 
reason  to  the  contrary.  I  never  expect  to  hear  any  thing 
to  satisfy  any  reasonable  mind  they  should  not  get  it. 
You  will  recollect  that,  when  Mr.  Boker  closed  the  books, 
F.  S.  9  and  10,  there  was  a  large  amount  of  commercial 
paper  running.  He  owed  $202,538.97  to  the  drawer  De. 
cember  26th,  1856.  He  charged  that  amount  to  bond  ac¬ 
count;  the  notes  on  hand  were  collected  in  B.  B.  1857,  but 
B.  B.  of  ’57  had  not  any  such  neighborly  or  honest  feeling 
toward  that  relative  of  hers,  bond  account,  to  pay  one  dollar 
to  it.  She  got  the  notes  and  collected  them ;  but  you  don’t 
find  she  paid  one  dollar  to  bond  account. 

Mr.  Boker  had  a  large  capital  in  trade.  The  collections 
in  B.  B.  ’57  account  were  coming  in  every  day.  Cast  your 
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eye  over  the  B.  R.  ’57  account,  and  you  will  find  they 
flowed  in  (and  what  a  delicious  current  it  was)  in  a  steady 
stream.  On  the  other  side  of  the  account  you  observe  B. 
R.  ’57  had  not  gratitude  enough  to  acknowledge  the  favor 
that  bond  account  had  done  to  it,  by  paying  any  thing  to 
this  bond  account  at  all,  except  the  five  notes  of  Godfrey, 
which  was  an  apparent  payment  only,  to  bond  account, 
because,  after  that  credit,  B.  R.,  1857  collected  one  of  the 
notes  and  did  not  pay  the  money  to  bond  account,  and  Mr. 
Geo.  II.  Boker  demanded  and  received  the  other  four  in 
1858.  It  was  the  character  and  faculty  of  those  accounts 
to  keep  all  they  got  and  get  all  they  could.  But  I  ask, 
why  is  it  that  the  bank  must  not  have  interest  on  those 
overdrafts  ?  Whoever  keeps  an  account  in  bank  must 
keep  it  in  credit.  Banks  pay  no  interest  on  deposits,  but 
they  are  entitled  to  interest  on  accounts  overdrawn.  These 
B.  R.  accounts  were  not  known  to  the  directors  any  more 
than  they  were  known  to  the  Bank  of  England.  The 
officers  of  a  bank  can  no  more  overdraw  an  account  than  a 
customer.  It  does  not  make  a  particle  of  difference 
whether  the  board  knew  or  did  not  know  of  the  overdrafts. 
But,  sir,  if  they  did  know,  and  did  authorize  the  practice, 
it  laid  Mr.  Boker  under  an  obligation  of  duty  higher  than 
that  imposed  upon  him  by  the  law;  the  duty  of  grateful 
acknowledgment  of  the  great  privilege  conferred  upon 
him  by  the  directors,  by  faithfully  accounting  for  the  use 
he  made  of  the  money.  We,  therefore,  claim  interest  on 
the  overdrafts  appearing  on  these  accounts.  The  accuracy 
of  the  schedules  submitted  to  you  has  not  been  questioned. 


Sixth  Claim. 

I  go  now  to  the  Sixth  Claim.  This  is  very  much  of  the 
nature  of  the  subject  I  have  just  been  handling,  and  the 
same  reasoning  will  apply  to  this.  The  claim  is  this: 
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To  interest  on  $54,000  standing  to  the  credit  of 
collateral  note  account,  used  by  Mr.  Bolcer  to 
reduce  the  indebtedness  on  F.  S.  9  and  10, 
from  December  27,  1856,  to  November  27, 

1857  . . $  2,970  00 

To  profit  on  the  repurchase  of  notes  to  supply 
the  place  of  those  which  produced  the  sum  of 

$54,00 . . .  15,278  38 

To  interest  from  November  27,  1857 . 

You  have  already  been  reminded  that  on  or  before 
December,  ’56,  the  Board  of  Directors  made  up  their 
minds  to  have  a  committee  of  examination,  and  after  that, 
committees  were  as  plenty  as  blackberries.  You  now  per¬ 
ceive  the  fruits  of  the  first  committee  of  examination.  At 
the  time  the  appointment  of  that  committee  was  requested 
in  December,  there  was  a  balance  on  F.  S.  10  due  the 
drawer  of  $323,569.53.  Now,  it  must  be  evident  to  you, 
Mr.  Auditor,  that  before  that  committee  should  look  at  the 
cash  drawer,  something  had  to  be  done  with  this  book  F. 
S.  10,  which  represented  over  $323,000  that  had  gone  out 
of  it,  leaving  in  its  place  the  substituted  entries  in  that 
pass  book.  Mr.  Boker  began  the  interesting  process  of 
the  settlement  of  that  debt,  lie  first  took  $54,000  of  the 
Lancaster  Bank  note  money — money  having  no  connection 
with  F.  S.  9  and  10,  or  B.  B.  2,  and  which  he  had  no  right 
to  touch — and  he  gets  rid  of  $54,000  of  the  debit  by  using 
that  money. '  That  is  clear.  He  finished  the  work  of 
settlement  in  this  way.  Two  subsequent  credits  of 
$34,208.05,  and  $32,822.51,  were  obtained  by  notes  placed 
on  the  discount  book,  to  which  I  have  already  adverted,  a 
large  amount  of  which  was  Thurlo,  Hughes  &  Co.’s  unen¬ 
dorsed  paper.  He  finally  ended,  still  owing  $202,538.97, 
by  drawing  a  check  for  that  sum  signed  “  charge  Bond 
account,”  an  account  not  then  opened. 

You  will  be  good  enough  to  recollect  that  in  all  these 
transactions  Mr.  Boker  acted  of  his  own  head.  He  had 
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his  way,  and  nobody  directed  him  or  counselled  him,  or 
controlled  him ;  and  nobody  knew  what  he  was  doing  except 
the  clerks  of  the  bank,  partially.  Mr.  Boker  was  “jealous  of 
his  prerogatives,”  and  would  allow  no  interference.  To  re¬ 
turn  to  this  particular  claim,  he  appropriated  $54,000,  the 
proceeds  of  the  sales  of  Lancaster  Bank  notes.  Was  he 
not  bound  to  replace  it  ?  Can  anybody  doubt  that  ?  Sup¬ 
pose  the  whole  of  his  transactions  on  F.  S.  9  and  10  had 
amounted  to  only  $54,000,  which  he  refunded  to  the 
drawer  by  taking  other  money  of  the  bank,  would  that 
have  been  a  discharge  of  the  debt?  I  know  it  was  an 
exigency ;  he  had  not  much  time  to  spare ;  he  could  not 
put  off  the  appointment  of  the  committee  long.  People 
had  begun  to  think  the  Girard  Bank  was  in  a  bad  way, 
and  there  was  a  general  suspicion  about  her  condition.  She 
-was  discredited  before  the  public,  and  a  failure  to  make 
things  look  right  would  have  been  her  ruin.  I  am  indebted 
to  my  learned  friend,  Mr.  Montgomery,  for  causing  me  to 
look  a  little  closer  into  this  matter ;  the  result  of  my  in¬ 
vestigation  shows,  that  Mr.  Boker  has  never  replaced  the 
profit  of  over  $15,000  made  by  the  sale  and  repurchase  of 
the  Lancaster  Bank  notes,  which  were  sold  at  80,  and  re¬ 
placed  at  55  to  GO  per  cent.,  and  owes  it  at  this  day,  with 
interest.  This  I  will  demonstrate  to  you  beyond  doubt. 
There  is  no  conflict  of  facts  here,  nor  can  there  be.  Turn¬ 
ing  to  Mr.  Burke’s  evidence,  you  will  find  on  page  161,  a 
statement  of  the  profit.  Now  Mr.  Boker  was  bound  to  re¬ 
place  the  notes  and  deposit  to  the  credit  of  that  account. 
How  much  of  this  did  he  do?  He  replaced  the  notes  at  a 
cost  of  $39,556.52,  but  failed  to  pay  up  the  profit ;  he  owes 
it  yet,  and  his  estate  is  liable  to  pay  it.  I  need  not  advert 
now  to  the  authorities  which  show  that  an  officer  of  a  cor¬ 
poration,  or  any  person  standing  in  a  confidential  relation, 
cannot  take  the  profits  derived  from  the  use  of  the  property 
of  his  constituents,  in  the  course  of  the  business  for  which 
the  officer  or  agent  is  employed.  I  have  not  heard  it  con¬ 
tended  by  either  of  my  learned  friends,  certainly  not  by 
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Mr.  Montgomery,  who  discussed  this  claim,  that  Mr.  Boker 
was  entitled  to  retain  that  profit.  At  page  154,  vol.  2, 
speaking  of  the  checks  on  collateral  note  account,  Mr. 
Burke  says : 

“The  first  class  includes  two  checks  on  collateral  note  account,  Indi¬ 
vidual  Ledger,  one  of  December  24,  1856,  for  $30,000,  and  one  of  De¬ 
cember  27,  1856,  for  $24,000,  making  together  $54,000,  which  are  used 
for  settling  with  B.  R.  No.  2  for  the  notes  remaining  uncollected  on 
that  account,  and  which  were  afterwards  collected  in  B.  R.  1857.” 

If  that  money  was  used  to  discount  the  notes  remaining 
included  in  B.  B.  account,  which  notes  were  afterwards 
collected  in  B.  R.  ’57,  should  not  the  B.  R.  of  ’57  have 
handed  over  the  money  due  to  collateral  note  account?  At 
page  161,  we  have  the  precise  profit:  “Sales  of  Lancaster 
Bank  notes,  $54,834.87.”  These  were  sales  made  between 
November  21st,  1855,  and  December  19th  of  the  same  year 
at  about  80.  From  this  amount  we  deduct  cost  of  replacing 
the  notes,  $39,556.52,  leaving  a  profit  of  $15,278.35.  Mr. 
Schaffer  describes  this  transaction  at  pages  302  and  303. 

Now,  sir,  I  have  shown  you,  first,  that  on  the  24th  and 
26th  of  December,  1856,  Mr.  Boker  drew  from  the  account 
$54,000;  second,  that  it  was  his  duty  to  replace  the  notes 
represented  by  the  money  he  took ;  that  he  did  so  at  a 
profit  of  $15,278.35,  which  he  was  under  a  duty  to  deposit 
to  the  credit  of  the  bank;  third,  that  he  never  did  so. 
The  balance  is  still  due  unless  you  rule  that  he  could  retain 
the  profit. 

The  Girard  Bank  was  a  large  loser  by  that  Bank,  and  no 
doubt  the  loss  was  considerably  larger  in  amount  than  this 
sum,  but  that  was  not  Mr.  Boker’s  business.  When  he 
took  that  $54,000,  which  he  had  no  more  right  to  take  than 
the  money  to  the  credit  of  my  bank  account,  and  used  it  to 
pay  off  in  part  the  debt  due  to  the  drawer  for  discounted 
notes  in  advance  of  their  collection,  he  should  have  refunded 
that  money  when  the  notes  were  collected  with  interest. 
He  should  have  refunded  it  at  some  time,  and  not  seem 
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to  refund  it  by  purchasing  and  replacing  the  same  kind 
of  circulation,  when  it  had  depreciated  20  per  cent. 
That  cannot  be  allowed.  The  thorough  and  minute  in¬ 
vestigation  my  learned  friend  gave  to  this  matter,  has 
enabled  me  to  understand  these  transactions  more  fully 
than  I  did  in  my  opening  argument.  I  now  give  it  to  you 
as  it  appears  in  the  evidence,  and  I  affirm  Mr.  Boker  can¬ 
not  retain  the  profit  in  question,  and  that  his  estate  is  an¬ 
swerable  for  it. 

I  will  cite,  in  conclusion,  the  following  testimony  of  Mr. 
White,  at  page  77  : 

“  Were  you,  or  was  tbe  board,  to  your  knowledge,  aware  of  tlie  sale 
of  Lancaster  Bank  notes,  after  the  failure  of  that  institution,  and  the 
repurchase  of  them  at  a  less  price  to  replace  them?” 

A.  “Neither  I  nor  the  board,  to  my  knowledge,  was  cognizant  of 
such  transactions  in  Lancaster  Bank  notes.” 

There  has  been  no  difficulty  in  understanding  this  claim 
any  more  than  there  has  been  as  to  the  rest.  It  is  only  by 
keeping  these  matters  separate,  and  drawing  the  concentric 
lights  of  the  evidence  towards  the  particular  claim  under 
discussion,  that  we  can  understand  the  simplicity  of  each. 

Seventh  Claim. 

I  pass  now  to  the  seventh  claim,  which  is  for  interest  on 
$880,963.40,  the  total  of  checks  which  overdrew  Bond  ac¬ 
count,  from  December  80th,  1856,  until  the  opening  of 
Loan  account,  November  27th,  1857,  when  that  new  account 
starts  and  becomes  the  subject  of  the  fifteenth  claim.  It 
appears,  Mr.  Auditor,  that  when  Mr.  Boker  prepared  for 
the  examination  of  the  Committee  appointed  on  December 
81st,  1856,  he  removed  from  the  drawer  the  evidence  of  in¬ 
debtedness  on  F.  S.  10,  amounting  to  $202,538.97.  The 
check  on  Bond  account,  dated  December  27th,  1856,  for 
that  sum  of  $202,538.97,  was  substituted  for  the  amount 
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due  on  the  book  F.  S.  10  to  the  drawer.  The  remaining 
five  checks  on  Bond  account  represented  demand  loans  in 
the  drawer,  taken  possession  of  by  Mr.  Boker,  which  appear 
on  F.  S.  11  and  12,  and  are  traced  from  F.  S.  11  and  12 
into  these  checks.  We  ask  for  interest  on  these  sums  from 
the  day  they  disappeared  from  the  cash  drawer,  where  they 
were  drawing  interest,  until  the  day  they  appeared  in  the 
Loan  account.  Why  should  the  interest  stop  at  the  time 
Mr.  Boker  opened  the  Bond  account,  and  drew  these  checks 
upon  that  account,  which  had  not  a  dollar  to  its  credit  ? 
If  Mr.  Boker  had  allowed  F.  S.  9  and  10  to  remain,  interest 
would  have  gone  on.  So  of  the  demand  loans  in  the  drawer  : 
if  they  had  been  allowed  to  remain  in  the  drawer,  would 
they  not  have  drawn  interest?  AYhy  stop  interest  on 
them  ?  Why  is  it  that  Mr.  Boker’s  act  in  taking  up  six 
blank  checks  and  filling  them  up,  charging  them  to  an  ac¬ 
count  which  he  thus  overdrew,  should  stop  interest. 

You  will  recollect  that  I  am  at  a  matter  of  charge.  The 
fact  that  Mr.  Boker  did,  as  our  learned  friends  contend, 
credit  to  Discount  and  Interest  account,  several  amounts  of 
interest  on  these  transactions,  proves  that  they  were  bearing 
interest.  We  have  given  credit  for  them;  but  no  Judge 
can  decide  a  cause,  in  which  debits,  as  well  as  credits  are 
claimed,  unless  he  first  settles  in  his  mind  how  much  is  to 
be  charged,  and  then  takes  up,  in  their  order,  the  credits. 
Whj'  should  these  sums  cease  bearing  interest?  They 
represented  money  out  of  the  Bank ;  they  represented  sums 
which,  if  left  in  F.  S.  9  and  10,  or,  in  F.  S.  11  and  12,  would 
unquestionably  have  borne  interest  ?  Why  is  it  that  they 
should  cease  to  bear  interest  when  they  were  transferred  to 
another  account?  I  did  not  discern  any  very  decided  denial 
of  this  right,  in  the  argument  of  my  learned  friend,  Mr, 
Montgomery,  who  alone  discussed  it,  because  in  the  discus¬ 
sion  of  it,  he  referred  to  payments  of  interest,  which  he 
averred  were  payments  of  interest  on  the  very  sums  enter¬ 
ing  into  these  large  aggregates. 

O  O  v^O  O 

As  to  the  demand  loans,  Mr.  Lehman  says  Mr.  Boker 
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took  them  all.  They  are  traced  by  Mr.  Burke  out  of  F.  S. 
11  and  12,  Avhere  they  stood  in  the  category  of  demand 
loans,  into  bond  account.  I  prove  that  by  reference  to  his 
testimony,  at  pages  426  and  430.  I  do  not  understand  this 
to  be  denied,  and  I  am  simply  now  asking  for  interest, 
promising  hereafter  freely  to  allow  credits  where  they  can 
be  shown  or  traced.  On  page  426,  Mr.  Burke  says,  speak¬ 
ing  of  the  checks  on  bond  account : 

Tlie  securities  which  represent  these  checks  have  to  be  ascertained 
partly  from  the  entries  on  the  account,  but  chiefly  from  the  inventory 
made  of  the  securities  composing  the  account  on  November  27,  1857, 
when  it  was  closed,  and  its  balance  carried  to  a  new  account,  termed 
loan  account. 

Those  whieh  exhibit  themselves  on  the  opening  of  loan  account  are 
the  following 

Then  he  goes  on  to  give  Beaver  Meadow  stocks,  &c. 
I  refer  to  this  to  show,  that  by  the  admission  of  the  other 
side,  these  demand  loans,  which  amounted  to  $128,424.48, 
represented  interest  bearing  investments.  At  page  654, 
Mr.  Lehman  says,  what  is  not  disputed,  that  these  were 
taken  by  Mr.  Boker  : 

“  The  memoranda  entered  in  F.  S.,  11  and  12,  were  all  taken  posses¬ 
sion  of  by  Mr.  Boker.  The  other  memoranda  in  the  drawer,  which 
were  not  checks  or  notes,  or  were  not  entered  on  books,  were  all  taken 
possession  of  by  Mr.  Boker.  He  took  every  thing  that  was  there.  I 
do  not  recollect  seeing  those  memoranda  since  Mr.  Boker’s  time,  or 
seeing  them  in  the  bank  since  Mr.  Cummins  came  there.” 

There  is  no  denial  that  Mr.  Boker  took  these  call  loans; 
on  the  contrary,  we  are  told  what  interest  bearing  invest¬ 
ments  represented  them.  At  the  time  they  were  taken  by 
Mr.  Boker,  they  were,  as  Mr.  Lehman  says,  tied  up  iu 
separate  bundles,  either  in  an  envelope,  with  the  amounts 
endorsed,  or  with  a  label,  also  exhibiting  the  amounts. 
This  was  done  for  the  purpose  of  convenience  in  making 
up  the  daily  cash  settlements.  My  learned  friend,  Mr. 
Montgomery,  has  over  and  over  again  (I  am  almost  afraid 
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to  say  how  many  times),  referred  to  the  fact  that  the  bank 
has  not  produced  these  envelopes  and  labels.  Our  answer 
is,  Mr.  Boker  took  them  ;  they  are  traced  directly  into  his 
hands  ;  but  if  they  were  produced,  these  memoranda  would 
show  nothing  more  than  the  amounts  which  you  see  on 
F.  S.,  11  and  12.  Does  my  learned  friend  imagine  that 
an  envelope,  which  once  contained  checks,  would  be  pre¬ 
served  after  the  checks  were  paid  ?  I  do  not  impute  to 
Mr.  Boker  any  wrong  in  not  having  preserved  them, 
because  they  were  worthless. 

In  passing  from  this  claim,  I  contend  that  the  checks  on 
bond  account  represented  money  of  the  bank,  which  was 
invested  in  commercial  paper,  or  stocks,  or  demand  loans, 
all  of  wdiich  bore  interest,  and  that  interest  is  due  to  the 
bank,  and  should  be  charged.  The  credits  will  be  a  subject 
of  consideration  hereafter,  when  I  come  to  deal  with  the 
defence ;  and  as  you  have  perceived  very  little  difficulty  in 
solving  this  claim,  so  also  will  you  find  little  difficulty  in 
ruling  in,  or  ruling  out,  the  credits  set  up  by  the  other  side. 

Two  claims  remain  for  discussion,  the  fifteenth  and 
twentieth  claims.  I  will  take  up  the  fifteenth,  which  is  as 
follows : 


Fifteenth  Claim. 


To  difference  between  the  prices  at  which  Mr.  Boker 
passed  the  following  assets  to  the  bank,  in  November, 
1857,  and  the  value  thereof  at  that  date,  as  follows,  viz. : 


Prices  on  loan 
account 


Difference  between  prices  and 
values,  now  claimed. 


$42,000.00,  Crescentville  Factory,  value,  nothing, 

50.00,  Beaver  Meadow  stock,  61  shares,  value  $45.00, 


60.00,  “  “  pref’d,  440  shs., 

80.00,  Phila.  and  Sunburv  bouds.  $46,500, 
75.00,  North  Pennsylvania  R.  R.  bonds. 
97.00,  Northern  Central  “  “ 

82.8-9,  Cumberland  “  “ 


50.00, 

50.00, 

531 

75.00, 

50.00, 


100.00,  City  6’s, 


cost  1,336.93, 


$42,000.00 

610.00 

4,400.00 

13,350.00 

2,175.00 

2,486.00 

2,960.00 

163.07 


$68,344  07 
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This  claim  is  a  very  large  one,  and  we  have  to  inquire 
whether  there  is  any  difficulty  in  getting  at  the  correct 
solution  of  the  facts  and  the  law. 

“To  difference  between  the  market  value,  and  the  prices,  of  real 
estate  stocks  and  loans  placed  by  Mr.  Boker  on  loan  account,  in  pay¬ 
ment  of  his  indebtedness  to  the  bank,  on  the  27th  of  November,  1857. 

This  account,  called  loan  account,  was  opened  on  the 
27th  of  November,  1857.  That  was  the  day  on  which  the 
Girard  Bank  received  from  the  North  American  Trust 
Company  the  sum  of  $139,953.50  on  account  of  the 
debt  due  to  the  bank.  There  is  no  doubt  about  that.  On 
that  day  Mr.  Boker  directed  the  account  to  be  opened 
upon  the  General  Ledger  of  the  bank,  and  caused  Mr.  Lane, 
the  general  book-keeper,  to  enter  the  items  and  values  of 
property  just  mentioned,  that  being  the  first  time  that  any 
entries  appeared  upon  any  books  of  the  bank,  which  defi¬ 
nitely  fixed  the  title  to  these  assets,  as  we  shall  contend. 
It  was  shortly  after  the  second  committee  of  1857  reported. 
There  were  three  committees  of  that  year,  you  will  recol¬ 
lect.  The  first,  appointed  December  31st,  1856,  reported 
shortly  after  that,  but  verbally ;  and  there  is  no  evidence 
of  that  report,  except  that  “  there  was  a  general  feeling  of 
satisfaction,”  as  Mr.  White  says,  “among  the  directors.” 

But,  later  in  1857,  there  were  two  committees,  one  just 
before  the  election  of  Directors,  who  reported  November 
3d,  1857,  and  the  other  just  afterwards ;  their  report  is  dated 
December  17th,  1857,  appendix  2  and  3.  There  was  a  change 
of  direction  in  November,  1857— several  directors  went  out ; 
among  the  rest,  Mr.  Boker’s  brother.  There  was  an  examin¬ 
ation  made  before  the  meeting  of  the  stockholders  in  Nov¬ 
ember,  1857,  and  a  very  close  one  made  by  the  new  men  that 
came  in  after  the  election  in  November,  1857.  Seven  new 
men  came  in.  This  old  Board  had  been  going  on,  to  use 
the  expression  of  my  learned  friend,  like  a  “  tread  mill.” 

There  was  a  severe  panic  at  the  time  ;  the  history  of  the 
commercial  world  furnished  no  parallel  to  it;  it  was  sharp 
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and  fearful.  There  was  a  general  feeling  of  apprehension 
everywhere,  and  any  irregularity  in  any  bank  in  this  com¬ 
munity,  would  have  crushed  it,  just  as  the  Pennsylvania 
Bank  was  crushed,  and  as  the  Girard  Bank  would  have 
been  crushed,  but  for  a  ruse,  which  I  will  now  refer  to. 

Mr.  John  R.  White,  at  page  18  to  16,  and  20,  21,  speaks 
on  this  subject.  He  told  us  that  before  the  meeting  of 
the  Board,  the  committee  had  been  investigating  the  con¬ 
dition  of  the  bank  “assiduously.” 

At  page  15,  he  says  : 

“When  these  securities  were  exhibited  to  us,  the  time  for  the  meet¬ 
ing  of  the  board  was  pretty  near,  it  being,  probably,  at  least  as  late  as 
nine  o’clock  in  the  evening,  and  the  board  being  about  to  meet  at  ten 
next  morning ;  we  were  much  fatigued  with  labor,  and  I  had  not  the 
time  to  confer  much  with  Mr.  Neff  and  Mr.  Foster  as  to  the  manner  in 
which  the  securities  had  been  acquired.” 

At  page  21,  Mr.  White  says  : 

“  The  securities  thus  represented  on  that  list  were  handled  by  the 
committee,  part  on  the  day  before,  and  part  on  the  day  the  list  was 
handed  in.” 

At  page  20,  he  speaks  of  that  list : 

“The  securities  themselves  were  taken  from  the  fire-proof,  and  exhi¬ 
bited  by  Mr.  Boker,  partly  that  morning,  and  partly  the  previous 
night.” 

So  that  these  securities,  amounting  to  the  sums  appear¬ 
ing  in  this  claim,  representing  stocks  and  investments, 
which  I  denominate  to  have  been,  at  that  period  of  the 
commercial  crisis — trash,  almost  as  unavailable  as  counter¬ 
feit  paper,  were  ,  partly  shown  by  Mr.  Boker,  late  at  night, 
to  a  fatigued  committee,  and  part  the  next  morning,  before 
the  Board  met. 

Let  us  hear  what  Mr.  White  says  about  it.  The  meeting 
of  the  stockholders  was  to  be  held  the  next  day.  Did  the 
committee  tell  the  stockholders  what  they  had  seen  ?  Did 
they  tell  the  stockholders  that  these  large  sums  of  money 
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were  invested  in  this  trash  ?  If  they  had,  what  would  have 
been  the  consequence  ? 

Mr.  White  says  he  drew  up  a  report  in  pencil  the  next 
morning,  before  coming  to  the  bank.  He  then  goes  on : 

“  In  that  report  I  separated  the  amount  of  paper  under  protest  and 
the  amount  that  was  running  to  maturity.  To  them  I  purposed  to  add 
the  amount  which  should  be  shown  us  as  the  aggregate  of  the  value  of 
the  securities  other  than  commercial  paper,  thus  making  up  the  total 
of  the  bank’s  loans  or  assets  of  a  promissory  kind.  The  protested 
paper  was  upwards  of  $100,000  ;  paper  running  to  maturity  was  about 
$900,000  ;  and  the  securities  were  about  $500,000.  On  reading  a  rough 
draft  to  Mr.  Neff,  Mr.  Foster,  and  Mr.  Boker,  in  the  morning,  before 
the  meeting  of  the  board,  after  reconciling  the  amount  of  Mr.  Schaffer’s 
list  of  securities,  with  what  it  ought  to  be,  Mr.  Neff  and  Mr.  Foster 
considered  my  proposed  division  of  items  injudicious,  giving  as  a  reason 
that  a  statement,  at  a  stockholders’  meeting,  of  so  large  an  amount  as 
one-third  of  the  capital  in  securities  other  than  the  commercial  paper, 
would  tend  to  increase,  rather  than  diminish,  public  apprehension  as 
to  the  condition  of  the  bank.  I  asked  Mr.  Boker  his  own  view,  which 
coincided  with  theirs,  and  I  agreed  to  modify  the  report,  not  because  I 
desired  the  stockholders  to  lack  any  information,  but  because  I  teas 
persuaded  that  the  securities  were,  on  the  whole,  as  reliable  as  com¬ 
mercial  paper  itself.” 

Those  securities  included  “Crescentville  property,”  which, 
on  the  next  page,  he  says,  was  valued  at  nothing.  Mr.  White 
says : 

“It  was  presented  to  the  board,  entered,  I  suppose  on  the  minutes, 
and  so  presented  at  the  stockholders’  meeting  next  evening,  where  Mr, 
Moncure  Robinson  said  very  pointedly  that  he  was  glad  to  have  the 
testimony  of  such  respectable  gentlemen  as  to  the  condition  of  the 
bank,  and  desired  that  it  be  entered  on  the  minutes  of  the  stockholders- 
The  stockholders’  meeting  was  largely  attended,  every  one  having  seen 
in  the  papers  the  allegation  that  the  Girard  Bank  was  no  better  off 
than  the  Bank  of  Pennsylvania,  and  hence  the  desire  which  Mr. 
Moncure  Robinson  evidently  had  to  hold  an  old  friend,  like  myself,  to 
account  for  the  character  of  the  bank’s  assets.  The  stockholders  seemed 
satisfied,  as  far  as  I  could  judge,  but  they  were  determined  to  have 
some  change  in  the  direction.” 

Now,  you  see,  sir,  that  these  assets  on  Loan  account, 
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(this  trash,  as  I  shall  show  directly  it  was,  that  could  not 
be  sold,  at  that  time,  for  any  reasonable  amount,  in  com¬ 
parison  with  the  sums  at  which  it  were  put  upon  the 
bank,)  was  represented,  deliberately,  by  Mr.  White,  as 
commercial  paper,  running  to  maturity.  If  he  had  told 
the  stockholders,  it  would,  as  he  says  himself,  have 

“tended  to  increase,  rather  than  diminish,  public  apprehension  as 
to  the  condition  of  the  bank.” 

He,  therefore,  changed  his  report  and  gave  a  different 
color  to  it,  inducing  the  stockholders  to  believe  that  which, 
he  says,  was  not  true,  and  fortunately  the  bank  wras  saved 
by  that  deception.  I  do  not  desire  to  say  anything  against 
Mr.  White,  except  what  he  says  himself.  Wherever  he 
could,  he  let  off  a  dart  at  the  cashier  of  the  bank,  and  dis¬ 
played  a  good  deal  of  unwarranted  spite  against  the  Presi¬ 
dent.  But,  I  will  not  be  provoked  into  retaliation.  I  have 
quoted  him  in  this  connection,  because  it  bears  with  great 
force  upon  the  question  in  hand. 

I  do  not  wish  to  say  an  unkind  word  about  him 
or  any  other  witness,  and  I  introduce  these  quotations, 
because  they  show  that  the  assets  in  question  were  of  such 
a  character,  that  it  was  not  thought  fit  to  report  them  to 
the  stockholders.  The  assets  were  not  fit  to  be  seen  or 
known,  and  hence  you  will  require  the  clearest  proof  that 
Mr.  Boker  ever  was  authorized  by  the  Board  to  purchase 
them. 

Again,  these  assets  were  so  unfit  to  be  seen,  that  Mr. 
Boker  did  not  venture  to  present  them  to  the  Clearing 
House,  but  substituted  his  own  stocks,  vol.  2,  p.  40. 

When  his  own  stocks  were  pledged  to  the  Clearing  House 
by  Mr.  Boker,  at  a  time  of  great  peril,  at  a  time  when  it 
was  not  certain  the  Girard  Bank  would  live  forty-eight 
hours,  do  you  suppose  Mr.  Boker  would  have  pledged  in 
so  large  an  amount  of  his  private  property,  which,  in  case 
of  misfortune,  would  have  been  sunk,  if  he  had  not  felt 
himself  responsible  for  the  necessity  which  occasioned 
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that  deposit?  Why,  sir,  if  the  Directors  had  shared  with 
him  in  what  he  did;  if  the  Directors  had  even  had  a  hand 
in  the  acquisition  of  such  stuff  as  the  assets  on  loan  account, 
— what  would  he  have  said  to  them  ?  “  Gentlemen,  we  are 

in  danger.  If  we  tell  the  stockholders  what  you  and  I 
have  been  doing,  the  bank  will  fall.  If  we  hand  to  the 
Clearing  House  the  securities  which  you  and  I  have  been 
taking  from  time  to  time,  the  bank  is  gone.  I  will  put  up 
my  share  of  stocks,  put  up  yoursP  If  there  had  been  a 
sharing  in  the  occasion,  there  would  have  been  a  sharing 
of  the  responsibility,  but  Mr.  Boker  puts  all  up  himself, 
and  so  far  as  we  know,  without  the  knowledge  of  the 
Board,  until  the  December  examination,  when  he  commu¬ 
nicated  the  fact  to  the  committee,  p.  40. 

You  have  seen  that  the  assets  in  question  were  unfit  to 
be  shown  to  the  stockholders,  and  unfit  to  be  shown  to  the 
Clearing  House,  and  in  proportion  to  their  unfitness  will 
you  require  clear  evidence  that  the  Directors  of  that  bank 
ever  authorized  Mr.  Boker  to  purchase  such  stuff  in  ex¬ 
change  for  the  good  money  of  the  bank.  But  I  will  show 
you  that  it  is  not  true,  that  the  Directors  knew  anything 
about  any  of  these  transactions  at  any  time. 

I  must  recall  your  attention,  Mr.  Auditor,  to  the  re¬ 
markable  events  that  took  place  upon  the  eve  of  the,  meet¬ 
ing  of  the  stockholders  of  the  Girard  Bank,  on  the  3d  of 
November,  1857,  as  I  am  now  able  to  answer  the  question 
you  put  to  me  as  to  the  pencil  report,  which  Mr.  White 
says  he  modified.  We  have  an  account  of  the  proceedings 
of  that  meeting  given  by  Mr.  White  himself.  It  seems 
that  a  committee  was  appointed  during  the  great  panic  of 
that  fall,  when,  as  Mr.  White  says,  the  public  thought  that 
the  Girard  Bank  was  in  no  better  condition  than  the 
Pennsylvania  Bank.  After  the  examination  which  took 
place  several  days  and  more  than  one  evening,  and  after  the 
committee  had  investigated  the  assets  of  the  bank,  on  the 
last  night  of  their  meeting,  which  was  the  evening  before 
the  Board  met,  about  9  o’clock,  when  the  committee  were 
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much  fatigued  with  their  labors,  Mr.  Boker  took  them  into 
the  vault,  and  exhibited  that  night  to  them  a  mass  of  invest¬ 
ments,  Crescentville,  &c.  They  were  not  all  exhibited  that 
night  to  the  committee,  not  until  the  next  morning.  They 
had  no  time  to  look  at  them.  Mr.  White  says  he  did  not 
observe  that  the  Beaver  Meadow  stock  was  in  the  name  of 
Mr.  Boker.  There  was  no  opportunity  to  examine  them, 
because  they  were  exhibited  at  the  last  hour.  Mr.  White 
went  home  that  night  and  sketched  in  pencil  a  report  to 
be  exhibited  to  the  stockholders.  When  he  came  to  the 
bank  the  next  morning  he  mentioned  to  two  or  three  of  his 
colleagues  that  this  exhibit  would  not  do ;  that  if  it  were 
announced  to  the  stockholders  that  more  than  one  third  of 
the  capital  of  the  bank  was  invested  other  than  in  com¬ 
mercial  loans,  so  far  from  allaying  the  apprehension,  it 
would  have  increased  it.  Tie  suggested  this  to  Mr.  Boker, 
who  concurred  with  him.  He  modified  his  report,  and  in¬ 
cluded  all  these  assets,  viz. :  Crescentville,  Northern  Cen¬ 
tral,  Philadelphia  and  Sunbury,  and  all  these  other  stocks, 
which  Mr.  Whelan  says  were  not  known  at  the  Board  nor 
marketable,  among  “Bills  Discounted.”  I  will  quote  the 
report,  app.  p.  1. 

“That  they  have  gone  through  the  bills  discounted,  as  per  statement 
of  the  date  of  their  appointment,  and  have  verified  the  same,  as 
amounting,  in  commercial  paper  and  secured  loans,  to  the  sum  of 
$1,474,689.67. 

I  remarked  to  you  early  in  this  argument,  that  a  very 
interesting  question  would  arise  in  it — whether  the  bank 
went  through  by  means  of  Mr.  Boker,  or  in  spite  of  Mr. 
Boker.  Every  word  I  have  been  saying  since  has  been 
relevant  to  that  point.  We  are  now  at  a  critical  era  in 
the  history  of  the  bank.  My  learned  friend,  Mr.  Mont¬ 
gomery,  introducing  a  marine  illustration,  said  that  Mr. 
Boker  carried  a  great  deal  of  sail,  but  he  got  his  ship 
through  safely  into  port.  The  image  expresses  the  idea  of 
a  perilous  voyage.  At  that  time  it  was  very  perilous  ;  for 
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upon  the  point  whether  or  no  the  Directors  could  tell  the 
stockholders  the  truth,  depended  the  question  whether 
Captain  Boker  would  ever  get  his  ship  into  port  at  all.  Mr. 
White  says  as  much.  He  says  if  such  a  report  had  been 
made,  that  is  to  say,  if  the  truth  had  been  told,  if  the 
“Napoleonic”  efforts  of  Mr.  Boker  had  been  revealed  to  the 
stockholders,  they  would  have  discovered  that  he  had  been 
making  the  campaign  of  Russia.  I  have  the  report  here 
and  will  read  it.  Appendix,  p.  1  and  2.  I  also  read  from 
Minute  Book  No.  2,  p.  525,  the  statement  of  the  assets  of 
the  bank  presented  to  the  stockholders,  in  which  these 
“ assets ”  are  called  “Bills  Discounted.” 


Bills  discounted, . $1,503,377.31 

Bonus, .  119,000.00 

Special  expenses, .  20,110.00 

Due  from  other  banks, .  180,301.78 

Specie, .  62,856.56 

Notes  and  cheeks  of  other  banks, .  240,387.72 


$2,126,033.37 


There  is  evidence  in  this  cause,  at  page  44,  vol.  1,  that 
this  statement,  presented  to  the  stockholders,  was  also  pre¬ 
sented  to  the  Clearing  House,  and  certified  by  Mr.  Schaffer 
for  that  occasion,  so  that  the  ruse  or  “  pious  fraud”  played 
off  on  the  stockholders,  was  regularly  reperformed  at  the 
Clearing;  House. 

Then  follow  the  resolutions  which  Mr.  White  referred 
to,  requiring  quarterly  examinations  of  the  assets,  that 
directors  shall  be  elected  from  the  largest  stockholders,  and 
so  on.  That  was  the  statement  made  to  the  stockholders, 
and  it  was,  therefore,  not  fit  to  be  told  to  them,  that  the 
assets  of  this  Girard  Bank  to  the  extent  of  one-third  of  its 
capital  was  in  Crescentville,  Philadelphia  and  Sunbury, 
Alleghany  Mining,  Northern  Central,  and  other  loans  which 
were  either  worth  half  price,  or  as  Mr.  Whelan  has  informed 
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you,  would  not  sell  at  all.  But  although  the  ship  passed 
that  range  of  breakers,  there  was  still  another.  The  stock¬ 
holders  might  be  satisfied  with  this  deception,  (for  it  was  a 
deception ;)  but  the  Clearing  House  was  to  be  satisfied. 
They  were  an  ugly  set  of  customers.  They  would  not  trust 
any  bank,  (especially  after  the  failure  of  the  Pennsylvania 
Bank,)  without  knowing  how  she  stood ;  and  he  therefore 
pledged  there,  not  Crescentville,  &c.,  &c.,  for  if  he  had  cast 
down  on  the  table  of  the  Clearing  House  such  unavailable 
assets,  he  would  have  been  asked :  if  we  take  the  circula¬ 
tion  of  your  bank,  do  you  expect  to  redeem  it  with  such 
stuff  as  this  ?  but  he  handed  them  his  own  property,  as  the 
assets  of  the  Girard  Bank.  My  learned  friend,  Mr.  Mont¬ 
gomery,  has  told  you  in  his  argument,  that  when  the 
administrators  went  to  the  Clearing  House  to  get  these 
stocks,  the  demand  was  refused  ;  the  stocks  were  returned 
to  the  Girard  Bank,  from  which  they  had  been  received. 
This  is  very  material  and  very  important  for  you  to  con¬ 
sider,  because  on  the  question  of  authority  and  ratification 
of  the  purchase  of  the  assets  on  loan  account,  it  is  certainly 
not  to  be  inferred,  nor  to  be  believed,  that  the  directors 
would  have  authorized  or  approved  investments  which,  as 
soon  as  seen,  they  condemned,  as  unfit  to  be  exhibited,  and 
when  we  know  from  Mr.  Whelan,  that  the  value  of  all  of 
them  was,  for  the  purposes  of  banking,  nought.  When  the 
directors  valued  one  of  them  at  nought,  and  all  the  rest  at 
less  than  par,  it  is  to  be  inferred  and  believed,  they  would 
have  done  the  same  thing,  if  they  had  ever  been  asked  to 
purchase  them.  Besides,  there  is  another  important  con¬ 
sideration.  These  investments  had  been  confessedly  sub¬ 
stituted  for  cash  out  of  the  drawer,  and  demand  loans, 
which,  as  I  have  argued  to  you,  and  as  Mr.  White  has  said, 
were  equivalent  to  cash.  They  had  been  substituted  for 
the  best  available  assets  of  the  bank,  the  most  available  in 
any  sudden  pressure,  and  most  necessary.  They  were  the 
cream  of  the  cream  of  the  assets  of  the  bank,  and  just  at 
that  time  in  the  fall  of  1857,  when  they  were  most  wanted, 
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when  the  sum  of  $330,000  of  specie  funds  in  the  drawer 
would  have  carried  the  bank  through,  and  prevented  the 
public  suspicion  which  caused  the  danger,  (because  such 
public  rumor  is  founded  upon  circumstances,  hundreds  of 
little  circumstances,  which,  at  a  time  of  banking  agitation, 
we  know,  pervade  the  community,  and  concentrate  upon  a 
feeble  institution  ;)  if  the  Girard  Bank  had  been  armed  with 
that  sum  of  specie  funds,  she  would  not  have  been  under  the 
necessity  of  making  one  other  exhibition  to  the  stock¬ 
holders,  which  she  did  make,  that  that  bank  with  a  circu¬ 
lation  and  deposit  line  of  over  a  half  million  of  dollars,  had 
but  $62,000  in  specie,  a  confession  almost  as  humiliating, 
but  not  so  perilous,  as  the  other  to  which  I  have  just  re¬ 
ferred.  I  shall  hereafter  show  you  that  in  that  crisis,  the 
Girard  Bank  paid,  as  appears  upon  the  discount  and  inter¬ 
est  account,  over  one  thousand  dollars  for  the  purchase  of 
gold,  because,  as  Mr.  Lehman  has  told  you,  the  operations 
of  Mr.  Boker,  in  substituting  this  trash,  and  commercial 
paper  for  the  specie  funds  of  the  bank  had  reduced  the 
specie  down,  often  to  one  bag  of  gold ;  therefore  the  avail- 
ables  of  the  bank  were  replaced  by  unavailables,  and  it  is 
very  important  for  you  to  consider,  whether  the  directors 
would  have  consented  to  permit  the  specie  basis  of  the  bank 
to  be  substituted  with  any  such  unavailables  as  these.  A  por¬ 
tion  of  this  stuff,  Mr.  AVhelan  said,  no  body  would  touch. 
Another  portion  could  not  be  sold  for  fifty  per  cent. 

In  examining  this  Fifteenth  Claim,  sir,  I  beg  you  to  note 
that  we  reject  all  books  except  the  regular  books  of  the 
bank.  We  ask  you  to  lay  it  down  as  law,  as  between  a 
bank  and  its  officer,  wdio  makes  or  directs  entries  to  be 
made,  first  that  no  entry  in  any  book  binds  the  bank  un¬ 
less  the  entry  in  it  is  made  known  to  the  Board.  Second, 
No  books,  except  the  regular  books  of  the  bank,  in  which 
permanent  entries  appear  and  remain,  bind  the  bank  ;  and 
third,  that  no  entries  or  account,  made,  or  kept,  by  Mr. 
Boker,  in  the  regular  books  of  the  bank,  bind  the  bank, 
unless  it  affirmatively  appears  that  the  directors  knew  of 
them. 


253 


I  also  contend,  that  unless  all  the  circumstances  con¬ 
nected  Avith  an  entry  are  made  known  fully  to  the  Board, 
and  they,  with  the  full  knowledge  of  the  circumstances, 
adopt  and  ratify  the  transaction,  (for  it  has  been  said  that 
ratification  without  full  knowledge,  is  as  impossible  a  thing, 
in  point  of  law,  as  an  effect  without  a  cause,)  the  entry  does 
not  bind  the  bank.  Again,  in  this  connection,  I  call  your 
attention  to  the  fact  that  the  assets  in  question  were  pre¬ 
sented  to  the  Committee  at  a  time  in  the  night  when  they 
were  too  fatigued  to  examine  them,  and  also  in  the  morn¬ 
ing  before  the  meeting  of  the  Board,  when  there  was  no 
time  to  examine  them.  The  committee  did  not  see  Loan 
account;  it  was  not  opened  then,  nor  until  twenty-four 
days  afterwards ;  nor,  at  that  time,  had  Bond  account, 
(which,  also,  they  did  not  see)  any  entry  of  any  one  of 
the  assets  or  investments  I  am  speaking  of.  A  list  of  them 
was  made  out  by  Hr.  Schaffer,  which  did  not  exist  the 
night  before,  but  which  Mr.  Boker  promised  should  be 
furnished  in  the  morning.  And,  to  show  that  the  Commit¬ 
tee  were  misled,  as  ay  ell  as  hurried,  these  assets  on  Loan 
account  were  represented  as  having  been  taken  at  cost,  and 
in  the  collection  of  debts  which  otherwise  could  not  have 
been  collected — in  other  Avords,  bad  or  doubtful  debts. 
At  page  2,  vol.  2,  Mr.  White  says  : 

“The  values  put  down  on  that  list  were  supposed  to  be,  and  were  so 
represented  to  us  to  be  the  cost  to  the  institution.  The  securities  thus 
represented  on  that  list  were  handled  by  the  Committee,  part  on  the 
day  before,  and  part  on  the  day  the  list  was  handed  in.  The  Crescent- 
ville  deed  was  one  of  those  securities  handled  by  the  Committee.” 

There  Avas  no  account  in  the  bank  to  refer  to — no  entries 
in  Loan  account,  or  any  other  account,  except  the  little 
pass-book  F.  S.  3,  and  Mr.  White  is  entirely  to  be  believed 
Avhen  he  says  that  that  book  was  not  seen  by  the  Board.  It 
is  full  of  interlineations,  quantities  changed,  prices  changed, 
property  omitted,  and  property  substituted,  betAveen  the 
tAvo  dates,  October  28,  and  November  8,  1857,  and  being, 
as  you  see,  full  of  erasures. 
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The  list  promised  by  Mr.  Boker,  and  furnished  by  Mr. 
Schaffer,  of  Cresoentville,  &c.,  &c.,  &c.,  was  neither  copied 
nor  taken  from  any  book  of  the  bank,  for  no  such  entries 
existed  at  that  time  in  any  book  of  that  bank.  They  ex¬ 
isted  no  where,  but  in  F.  S.  3,  and  that  was  not  presented 
to  the  Committee,  nor  could  the  list  and  values  have  been 
taken  from  that  apology  of  a  book,  for  the  Committee 
reported  on  the  3d  November,  and  the  entries  of  October 
28  in  that  book  were  changed  materially  on  the  8th  No¬ 
vember,  but  not  until  the  8th  of  November. 

At  page  103,  vol.  2,  Mr.  White,  on  cross-examination,  is 
asked  by  Mr.  Wharton : 

“Referring  to  printed  page  75,  containing  your  cross-examination, 
did  you  mean  to  imply  by  your  answer  touching  the  Board  of  Directors 
having  ratified,  or  not,  the  purchase  of  certain  stocks  and  bonds,  that 
those  securities  were  purchased  by  Mr.  Boker  in  point  of  fact,  or  did 
you  mean  that  they  were  acquired  by  him,  as  president  of  the  bank,  in 
settlement  of  debts  due  it,  or  as  collaterals,  resulting  from  bad  debts  ?” 

A.  I  always  understood  the  acquisition  of  those  stocks  and  bonds  to 
have  been  by  Mr.  Boker  in  his  official  capacity,  and  as  a  matter  of  ne¬ 
cessity ,  and  not  of  choice,  the  necessity  being  dictated  by  loans  which 
co  uld  not  otherwise  be  paid.'’ 

And  yet  staring  him  in  the  face,  if  he  had  ever  looked 
at  it,  or  would  consent  to  look  at  it,  there  were  $30,000  of 
Mr.  Bolcer’s  own  property  held  in  his  own  name. 

The  testimony  of  Mr.  White,  at  page  25,  shows  that  these 
investments  on  loan  account  were  not  authorized  or  ap¬ 
proved  by  the  Board.  My  learned  friend,  Mr.  Wharton, 
asks : 

“  Look  upon  the  list  headed  “  Loans”  aforesaid,  in  the  book  of  Marctq 
1858,  and  state,  as  far  as  you  know,  how  each  of  those  items  got  into 
the  Girard  Bank,  or  became  a  part  of  its  list  of  assets  ?” 

A.  Of  the  Beaver  Meadow  I  know  nothing,  except  by  hearsay,  unless 
in  regard  to  the  GL  shares,  in  regard  to  which  there  was  some  contro¬ 
versy  between  Mr.  Schaffer  and  Mr.  G.  H.  Boker,  after  the  death  of 
his  father.  Mr.  Boker  had  put  them  into  his  inventory  as  part  of  his 
father’s  estate :  he  spoke  to  me  about  them,  and  I  inquired  of  Mr. 
Schaffer,  who  told  me  that  Mr.  Boker’s  father  had  passed  them  into 
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the  bank  in  a  settlement.  I  think  Mr.  Schaffer  intimated  also  that  the 
rest  of  the  stock  had  come  from  Mr.  Boker  and  himself,  but  I  am  not 
clear.  I  remember  that  I  learned  from  him,  after  Mr.  Boker’s  death, 
that  the  bank’s  interest  in  Beaver  Meadow  was  not  the  result  of  the 
interest  in  that  company  which  the  assignees  of  the  bank  had  passed 
over  upon  the  resumption  of  business  :  he  told  me  that  that  interest  had 
been  disposed  of  by  a  sale.  The  Edwards’  mortgage  was  represented 
by  Mr.  Boker,  to  have  come  from  a  settlement  with  Mr.  John  Tucker. 
I  do  not  remember  the  origin  of  the  North  Pennsylvania,  the  Montour 
Iron,  or  the  Alleghany  Mining  Bonds.  I  think  Mr.  Schaffer  told  me 
that  the  Northern  Central  Railway  Bonds  wrere  taken  at  a  high  price 
from  some  official  person.  I  never  inquired  the  origin  of  the  Philadel¬ 
phia  and  Sunbury  bonds,  there  being  an  obvious  reason  for  their 
presence,  from  the  entanglements  of  the  Girard  Bank  with  the  Lancaster 
Bank,  and  the  persons  connected  with  it ;  the  bank  wras  largely  inter¬ 
ested  in  the  second  coal  field.” 

We  know  from  the  evidence  all  about  the  Edwards’ 
mortgage.  It  was  received  by  Mr.  Boker  at  a  time  when 
stocks  were  depressed,  in  trust,  for  the  purpose  of  applying 
$20,000  of  it  to  protect  the  collaterals  of  Mr.  John  Tucker, 
then  in  the  hands  of  numerous  creditors,  from  sacrifice,  by 
advancing  calls  for  interest  or  margins.  He  undertook 
that  duty  but  failed  to  perform  it.  He  appropriated  the 
entire  fund  to  a  loan  of  $42,950,  that  he  had  made  at  his 
risk,  as  we  contend,  on  F.  S.  9  and  10,  the  interest  on 
which,  largely  usurious,  was  $2,950,  and  by  that  illegal  act 
he  sacrificed  the  interest  of  two  friends,  Mr.  Tucker  and 
Mr.  Edwards.  Mr.  Boker  agreed  at  the  time  to  furnish 
$5,000  to  the  same  fund,  but  did  not  contribute  one  dollar. 
At  pages  75  and  76,  I  asked  Mr.  White: 

“  Please  refer  to  the  following  items  in  the  loan  account  viz.,  660 
shares  Beaver  Meadow  stock,  204  ditto,  Philadelphia  and  Sunbury 
bond  $68,500,  and  say  when  you  first  knew  that  the  bank  owned  those 
stocks  and  bonds  ?” 

A.  I  first  knew  that  the  bank  had  an  interest  in  the  Philadelphia  and 
Sunbury  Bonds,  at  the  time  of  the  examination  of  Nov.,  1857.  The 
bank  previously  had  derived  from  the  assignees  an  interest  in  the 
Beaver  Meadow,  and  at  the  time  of  the  examination  in  Nov.,  1857,  I 
suppose  that  the  Beaver  Meadow  then  produced  was  the  remnant  of 
that  interest.” 
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If  Mr.  "White  had  looked  at  the  Beaver  Meadow  certifi¬ 
cates,  he  would  have  found  that  501  shares  of  it  were  Mr. 
Bolcer’s  own  stock. 

The  committee  of  the  whole  sat  in  December,  and  Mr. 
White  says  that  the  Crescentville  property  was  “much  dis¬ 
cussed  in  committee  of  the  whole.”  It  was  not  discussed  in 
November,  for  there  was  no  time  to  do  it.  It  is  clear, 
from  the  testimony,  and  the  fact  appears  from  a  witness  for 
the  defence,  who  says,  that  he  was  familiar  with  the  concerns 
of  that  Bank,  and  it  cannot  be  contradicted,  that  none  of 
the  purchases  of  the  investments  on  loan  account  were  ever 
authorized  or  ratified  by  the  Board.  Mr.  White  clears  his 
skirts  of  any  complicity  in  putting  upon  the  Bank  a  mass 
of  unavailables  not  fit  to  be  seen  by  anybody  ;  upon  this 
subject  his  testimony  is  most  explicit.  It  was  not  possible 
for  my  learned  friend  to  place  any  violent  misconstruc¬ 
tion  upon  any  of  his  answers,  as  they  did,  in  their  argument, 
upon  an  answer  of  Mr.  Hughes,  which  was  subsequently 
refuted  by  Mr.  Hughes,  and  an  answer  of  Mr.  Schaffer, 
which  needed  no  refutation. 

With  these  preliminary  remarks,  let  me  refer  you  very 
briefly  to  the  different  items  on  the  loan  account.  I 
do  not  mean  to  repeat  here,  the  remarks  which  I  ad¬ 
dressed  to  you  before  on  this  subject,  at  page  160  to  page 
169  of  my  printed  argument.  I  will  refer  to  Crescentville, 
to  Beaver  Meadow  Stock,  to  Philadelphia  and  Sunbury 
Bonds,  to  Northern  Central  Bonds,  to  the  North  Pennsyl¬ 
vania  Bonds,  to  the  Alleghany  Mining  Bonds,  and  to  the 
City  Sixes  $1,500.  First,  in  reference  to  Crescentville. 
It  was  a  large  estate  of  great  nominal  value,  heavily  en¬ 
cumbered  with  three  mortgages  upon  it,  two  of  them  held 
by  Mr.  McCalmont,  and  one  by  an  Insurance  Company,  and 
it  was  an  estate,  the  fact  of  ownership  of  which,  would  be 
very  likely  to  be  known  to  the  owner  himself.  It  is  not 
within  the  bounds  of  probability,  not  to  say  possibility, 
that  any  man,  or  set  of  men,  could  have  owned  Crescent¬ 
ville  nineteen  months  without  knowing  it.  I  take  that  to 
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be,  as  my  learned  friend  would  say,  “inherently  incredible,” 
and  I  say  to  you,  that  when  my  learned  friends  ask  you  to 
believe  that  the  Girard  Bank  owned  that  estate  nineteen 
months  without  the  Directors  knowing  the  fact,  they  ask 
you  to  believe  that  which  is  not  only  “inherently  incredi¬ 
ble,”  but  inherently  absurd.  The  idea  is  so  glaringly  absurd, 
that  it  can  find  no  lodgment  in  any  rational  mind.  But  such 
is  the  theory  of  this  defence  ;  without  calling  a  single  wit¬ 
ness,  and  without  a  spark  of  testimony  impeaching  the  evi¬ 
dence  of  the  witnesses  whom  we  have  produced,  my  learned 
friends  have  seriously  argued  before  you,  by  the  hour,  that 
the  Girard  Bank  owned  Crescentville  nearly  nineteen 
months  without  the  Directors  knowing  it. 

The  deed  was  made  on  the  12th  of  April,  1856,  to  Charles 
S.  Boker,  in  his  own  name.  It  is  usual,  as  my  learned 
friend  says,  for  a  bank  to  take  a  title  in  the  name  of 
an  individual,  but,  iu  that  case  the  request  is  made,  and 
the  party  who  agrees  to  take  the  trust  does  it  on  invita¬ 
tion.  Mr.  Boker  was  never  asked  to  do  so.  This  fact 
alone,  however,  would  not  be  sufficient;  but  next,  he  held 
and  used  it  as  his  own  for  nineteen  months ;  and  next,  we 
have  called  numerous  witnesses  who  proved,  from  Mr.  Bo- 
ker’s  own  lips,  his  declaration,  that  he  was  the  owner  of  that 
property,  and  we  have  in  evidence,  collateral  circumstances 
evidencing  his  ownership  that  are  indisputable,  all  of  which 
positively  prove  that  he  was  the  owner  of  that  property  in 
his  own  right.  All  this  is  consistent  with  the  fact  that  the 
Directors  of  the  Bank  were  not  aware,  and  did  not  suppose 
that  the  Bank  owned  it.  Mr.  Leslie,  vol.  1,  page  58,  says : 

‘•Mr.  Mallery  had  examined  the  papers  before  hand,  and  they  were 
submitted  to  him  as  counsel  of  Mr.  Boker,  and  he  pronounced  them 
right.  I  know  of  no  one  as  the  owner  of  Crescentville  property  except 
Charles  S.  Boker." 

Mr.  Leslie  goes  on  to  say : 

“The  papers  were  exchanged  and  the  transaction  consummated. 
Mr.  Boker  handed  over  to  Mr.  Evans  four  notes  for  $2,500  each,  being 
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the  consideration  mentioned  in  the  release  from  Mr.  Evans  to  Mr, 
Boker.” 

Referring  to  the  purchase  of  machinery  by  Mr.  Boker, 
a  transaction  unknown  to  the  Bank,  Mr.  Garrick  Mallery 
was  called  as  a  witness.  I  quote  from  page  57, 

“Garrick  Mallery,  sworn.” 

“  I  represented  Charles  S.  Bolcer.  Mr.  Brewster  had  been  counsel 
for  him  and  I  was  called  upon  in  his  absence ;  Mr.  Thorn  and  Mr.  Les¬ 
lie  were  there  at  my  office,  and  I  think  a  man  by  the  name  of  Evans. 
This  was  about  1857,  but  there  were  papers  executed  on  that  day 
which  will  show  the  date.  My  impression  is  that  Mr.  Brewster  was  in 
Europe.” 

Q.  “At  this  interview,  and  in  the  conduct  of  this  transaction,  did 
not  Mr.  Boker  represent  himself  as  the  owner  of  the  Cresceutville  pro¬ 
perty  ?” 

“Mr.  "Wharton  objects.” 

“  Mr.  Biddle  modifies  the  question  as  follows  :  ‘  What  did  Mr.  Boker 
say  in  regard  to  the  Cresceutville  property  ?’” 

“  Mr.  Wharton  objects  that  it  calls  for  a  privileged  communication 
between  counsel  ami  client.” 

“  Objection  sustained.” 

The  lips  of  the  witness  were  sealed  upon  the  ground 
that  he  was  the  counsel  of  Mr.  Boker,  and  it  was  the  privi¬ 
lege  of  the  administrators  to  silence  him.  If  he  had  been 
counsel  for  the  Bank,  his  lips  would  have  been  unsealed. 
But  these  learned  gentlemen,  after  hearing  from  Mr.  Mal¬ 
lery,  on  his  oath,  that  he  represented  Charles  S.  Boker,  ob¬ 
jected  to  him  on  the  ground  of  privilege,  the  privilege 
belonging  to  them,  of  course,  if  he  represented  Charles  S. 
Boker;  but  if  he  had  represented  the  Girard  Bank,  the 
objection  would  have  been  utterly  out  of  place,  and  that 
theory,  which  the  law  adopts,  in  requiring  the  testimony 
of  every  witness  who  knows  of  transactions  in  litigation 
between  parties,  was  denied.  These  accountants  are  es¬ 
topped  from  asserting  that  that  property  was  not  Charles 
S.  Boker’s — I  say  they  cannot  do  it.  There  is  no  court  in 
Christendom  that  would  allow  the  mouth  of  a  witness  to  be 
sealed  on  the  ground  he  was  counsel  of  a  party,  and  after¬ 
wards  permit  that  party  to  contend  before  that  same  court 
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in  the  same  cause  under  trial,  that  he  was  not  counsel  for 
him  at  all,  but  that  that  party  was  simply  an  agent  for  the 
litigant  who  called  him  to  the  stand.  It  is  not  contended 
here,  that  Mr.  Boker  owned  a  moiety,  or  any  other  purpart 
of  this  estate,  and  when  Mr.  Mallery  stated,  upon  his  oath, 
that  he  represented  Mr.  Boker,  and  the  counsel  sealed  his 
lips  on  the  ground  of  privilege,  they  estopped  themselves 
forever  thereafter  from  being  permitted  to  argue  in  this 
cause,  that  he  did  not  represent  Mr.  Boker.  The  motive 
for  his  exclusion  was  an  unworthy  one.  Mr.  Mallery  was 
the  first  witness  called  upon  this  subject ;  it  was  not  known 
to  the  Administrators  but  that  he  was  the  only  human 
being  who  could  have  given  evidence  on  the  subject. 

There  could  have  been  no  motive  in  silencing  that  im¬ 
portant  witness  on  a  point  which  they  staked  the  whole  of 
their  cause,  except  upon  the  hope  or  belief  that  there  was 
no  other  testimony  which  could  be  adduced  upon  the  sub¬ 
ject.  After  having  required  you,  as  an  officer  of  the  law, 
and  as  a  judge  in  this  cause,  to  seal  Mr.  Mallery’s  lips,  will 
you  permit  the  learned  counsel  to  say  to  you,  that  the 
ground  on  which  they  required  you  to  reject  him  was  un¬ 
founded,  in  point  of  fact ;  that  he  did  not  represent  Mr. 
Boker,  but  that  he  represented  the  Girard  Bank ;  that  Mr. 
Boker  had  no  interest  in  the  property,  and  the  bank  all  ? 
I  never  heard  or  read  of  such  a  thing  being  attempted. 
But,  fortunately,  Mr.  Mallery  is  a  positive  witness  to  one 
fact,  that  in  this  transaction  he  represented  Mr.  Boker. 
Mr.  Leslie  says,  Mr.  Mallery  was  the  counsel  for  Mr.  Boker, 
and  that  the  papers  were  submitted  to  Mr.  Mallery  as  the 
counsel  for  Mr.  Boker,  and  he  pronounced  them  to  be  right. 
Mr.  Mallery  has  testified  that  he  did  represent  Mr.  Boker, 
and  it  was  because  he  testified  that* he  was  the  counsel  of 
Mr.  Boker  that  his  lips  were  sealed.  Fortunately,  to  that 
extent,  Mr.  Mallery 's  lips  were  not  sealed  ;  he  testified  to  a 
fact,  which,  if  true,  ends  this  investigation,  and  renders  dis¬ 
cussion  useless.  But  we  have,  in  addition  to  Mr.  Leslie 
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and  Mr.  Mallery,  the  testimony  of  Mr.  Evans,  the  tenant  of 
the  property.  At  p.  60  he  says: 

“The  tenancy  under  Mr.  Boker  continued  from  about  the  Spring  of 
1857,  until  his  death,  which  I  believe  was  in  February,  1858.  Mr. 
Boker  told  me  at  one  time  he  wished  to  have  a  portion  of  the  property 
released  from  my  lease,  for  the  purpose  of  buildfrig  a  country  seat  for 
his  son  George.  I  was  conducting  what  we  call  a  woolen  manufac¬ 
turing  business  of  cassimeres.  I  assented  to  release  a  portion  of  the 
property  as  he  requested,  whenever  he  was  ready,  but  there  was  no 
agreement  between  us.  It  was  during  the  Spring  and  the  early  part 
of  1857,  that  this  conversation  with  Mr.  Boker  took  place  ;  it  was  after 
the  relation  of  landlord  and  tenant  between  us.” 

“  The  whole  property  contains  forty-one  acres  and  six  perches.” 

“It  was  the  western  part  and  highest  portion  of  the  property  which 
Mr.  Boker  desired  me  to  release  ;  it  was  not  suitable  for  my  business, 
and  I  used  it  then  for  farming  land;  no  exact  portion  was  fixed  upon, 
but  I  presume  from  the  conversation  it  would  be  five  or  ten  acres, 
which  was  the  high  portion  used  for  agricultural  purposes,  and  a  part 
I  had  not  occupied  in  any  way  in  my  business.” 

Q.  “In  any  conversation,  interview  or  communication  between  Mr. 
Boker  and  you,  in  regard  to  this  property,  did  you  recognize,  or  under¬ 
stand  any  other  person  to  be  the  owner  than  Mr.  Boker  ?  (withdrawn.) 
Did  Mr.  Boker,  in  any  conversation  with  you  about  this  property  from 
the  time  you  recognized  him  as  your  landlord,  and  paid  rent  to  him  as 
such,  ever  speak  of  any  one  else  as  interested  in  the  property?”  Mr. 
Montgomery  objects. 

Admitted. 

A.  “  He  did  not.” 

On  p.  62  lie  says: 

“Mr.  Boker  told  me  he  was  the  owner  of  the  property;  neither  of 
the  former  owners  was  present.  Mr.  Boker  said  he  intended  to  build 
a  country  seat  for  his  son  George,  provided,  I  would  release  the  pro¬ 
perty.  I  said  I  would,  &e.” 

'  Next  comes  Mr.  FoTd,  and  lie  speaks,  on  p.  62,  of  the 
time  when  he  was  a  director  of  the  bank,  in  the  fall  of 
1856.  Mr.  Ford  is,  therefore,  an  important  witness  in  this 
cause.  He  was  one  of  those  who  must  have  known  the 
fact,  if  the  Grirard  Bank  owned  the  property  at  that  time. 
He  says : 
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“1  had  several  conversations  with  Mr.  Boker  on  the  subject  of  the 
Crescentville  property.  I  recollect  a  conversation  with  him  on  the 
propriety  of  his  purchase  of  the  property,  which  I  think  was  in  the 
fall  of  1856.  I  was  a  director  of  the  Girard  Bank  at  that  time.  He 
spoke  to  me  of  having  purchased  the  property  of  Thurlo,  Hughes  & 
Co.  It  was  in  general  conversation, — asking  my  opinion.  I  told  him 
I  thought  it  was  a  good  purchase,  under  the  circumstances;  he  said 
he  had  purchased  it,  subject  to  the  lease  to  Mr.  Evans;  he  mentioned 
the  terms  of  the  lease;  I  was  aware  of  the  terms  before,  from  Mr. 
Evans  ;  he  spoke  of  the  lease,  and  said,  though  I  speak  this  from  impres¬ 
sion, — that  Mr.  Evans  had  a  reserved  right  to  purchase  a  portion  of 
it,  at  a  price  which  was  paying  some  ten  per  cent. ;  Mr.  Boker  asked 
me  what  I  thought  of  the  purchase.  Mr.  Boker  mentioned  the  general 
terms  of  the  lease,  and  referred  to  a  right  the  tenant  had  to  purchase 
a  certain  portion  of  it.  Mr.  Boker  told  me,  that  the  lease  reserved 
to  the  lessee  the  right  to  purchase  the  mill  property  for  a  certain  sum 
of  money — I  think  about  $40,000,  but  that  in  the  property  purchased 
by  Mr.  Boker,  there  were  some  twenty  acres  of  farm  land  reserved  to 
the  owner  of  the  property,  which  the  tenant  had  not  the  right  to  pur¬ 
chase  ;  Mr.  Boker  said  it  did  not  cost  him  $40,000,  and  that  the  farm 
land,  would  be  clear  if  Evans  purchased  at  the  terms  mentioned  in  the 
lease,  which  I  think  was  $40,000.  1  am  not  certain,  but  am  under  the 

impression  that  Mr.  Boker  said  he  had  purchased  from  Thurlo, 
Hughes  &  Co.,  at  the  same  terms  that  they  had  purchased  from  their 
grantors.  It  was  considered  at  that  time  a  cheap  purchase.  I  con¬ 
sidered  it  a  good  purchase,  and  told  Mr.  Boker  so.” 

Q.  “  Did  Mr.  Boker  in  any  conversation  with  you  about  this  property, 
ever  speak  of  any  one  else  as  interested  in  it  except  himself?” 

Mr.  Montgomery  objects. 

Admitted. 

A.  ‘‘No,  Sir.” 

Mr.  Boker  spoke  about  opening  a  street  through  my  own  property, 
and  asked  me  to  ascertain  from  the  owner  of  the  intermediate  property, 
to  see  if  I  could  purchase  the  intermediate  property  for  the  purpose 
of  continuing  the  avenue  proposed,  up  to  his  property.  He  was  under 
the  impression,  and  so  was  I,  that  it  would  give  more  immediate 
access  to  the  hill  property,  which  was  a  little  back  from  the  mill 
property.” 

We  have  thus  far,  four  positive  witnesses,  Messrs.  Mal- 
lery,  Leslie,  Evans  and  Lord.  I  will  call  in  a  fifth.  Mr. 
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Schaffer,  p.  328,  on  cross-examination  by  my  learned  friend, 
Mr.  Wharton,  is  asked : 

Q.  “You  have  classed  among  the  items  of  which  you  know  nothing 
either  by  declarations  of  Mr.  Boker  or  otherwise,  the  Crescentville 
property;  is  this  correct?” 

A.  “  Perhaps  I  should  state  as  to  the  Crescentville  property,  that  I 
once  visited  it  at  the  request  of  Mr.  Boker,  who  gave  me  to  understand 
that  it  was  his,  and  that  he  had  some  idea  of  building  a  house  there 
for  his  son  George.  He  frequently  talked  about  building  a  house  in 
the  country  for  his  son.” 

Thus,  there  are  five  positive  witnesses,  each  and  all 
proving  the  same  fact.  I  will  now  call  your  attention  to 
the  Declaration  of  Trust,  p.  323,  dated  October  31st,  1857. 

“Philadelphia,  Oct.  31.s£,  1857. 

I  do  hereby  declare  that  all  the  real  estate,  mortgages  and  stocks 
standing  in  my  name  now  in  the  possession  of  the  Girard  Bank  are  the 
property  of  said  bank  and  are  held  by  me  as  trustee  of  the  same. 

C.  S.  BOKER.” 

Is  it  not  rather  strange,  that  on  the  17th  of  December, 
the  Board  of  Directors  (Mr.  Boker  being  present)  should 
have  passed  a  resolution  suggesting  the  propriety  of  such  a 
declaration  of  trust  (App.  4.),  and  that  Mr.  Boker  should 
not  have  said  he  had  already  done  it;  yet,  that  declaration 
bears  date  long  anterior  to  that  day.  There  is  no  sub¬ 
scribing  witness  to  it;  it  was  found  in  the  bank.  Mr. 
Boker  sat  at  the  board  and  heard  a  proposition  in  the  shape 
of  a  resolution,  requesting  him  to  execute  such  a  declara¬ 
tion,  and  does  not  say  that  he  had  done  it  nearly  two 
months  before.  I  infer  that  he  did  it  afterwards.  I  don’t 
think  it  is  of  much  importance,  but  it  bears  a  family  re¬ 
semblance  to  many  other  things  in  this  cause.  We  must 
not,  however,  overlook  that  it  bears  date  nearly  nineteen 
months  after  the  Crescentville  deed.  But  there  are  some 
proofs  of  the  ownership  of  Mr.  Boker,  which  would  be 
sufficient,  if  you  had  not  these  five  positive  witnesses  testi¬ 
fying  to  the  fact.  When  I  opened  this  argument,  and  the 
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subject  of  the  Auditor  Greueral’s  reports  was  mentioned, 
you  asked  me  the  question  whether  I  had  examined  the 
Auditor  General’s  report  of  1856,  because  that  volume  in¬ 
cluded  the  return  of  the  Girard  Bank,  made  in  November, 
1856,  seven  months  after  the  acquisition  of  this  property. 
If  the  bank  owned  it  then,  it  would  appear  in  that  report. 
I  had  not  seen  the  report,  but  I  got  it  then,  and  have  it 
now,  and  lay  it  before  you.  I  find  that  Crescentville  is 
not  in  it.  It  includes  the  aggregate  of  assets,  and  referring 
you  to  the  details,  you  find  not  a  word  about  Crescentville. 
There  are  four  quarterly  points  of  time  included  in  that 
return.  The  first  is  from  February  1st,  1856,  to  May  1st, 
1856 — that  covers  the  date  of  the  purchase  of  Crescent¬ 
ville  ;  the  next  is  from  May  to  August,  that  is  after  the 
purchase ;  and  the  next,  November,  which  is  seven  months 
after. 

Let  us  see  what  the  assets  were : 

Bills  discounted,  it  is  not  there ;  specie  funds,  it  is  not 
there;  notes  and  checks  of  other  banks,  it  is  not  there;  assets 
at  cash  value ,  it  is  not  there;  due  from  other  banks,  it  is  not 
there. 

Here  is,  therefore,  a  series  of  quarterly  returns  made  by 
the  Girard  Bank,  under  the  dictation  of  Mr.  Boker,  as  Mr. 
Lane  and  Mr.  Schaffer  have  both  testified  ;  and,  according 
to  these  returns,  Crescentville  was  not  the  property  of  the 
Girard  Bank  up  to  November,  1856.  The  next  year  it 
appears  in  the  returns,  marked  “  in  controversy .”  It  is  in¬ 
cluded  in  the  returns  of  1859,  because  the  bank  had,  in 
1859,  purchased  the  property  at  Sheriff’s  sale,  and  it  was 
then  regularly  returned  among  its  assets  to  the  Legislature. 
But  you  have  influential,  if  not  irresistible,  evidence  from 
Mr.  Boker’s  own  pen,  that  Crescentville  did  not  belong  to 
the  bank.  At  the  end  of  F.  S.  17,  he  makes  a  schedule  of 
“  Bond  Account,”  and  Crescentville  is  not  one  of  the  items. 
He  wrote  that  schedule,  as  you  perceive,  from  the  dates  on 
the  preceding  page,  in  December,  1856. 

Now,  sir,  we  contend,  first,  that  this  property  was  the 
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private  property  of  Mr.  Boker,  because  the  title  was  in  his 
name. 

Second.  Because  of  these  repeated  declarations  that  the 
property  was  his. 

Third.  His  acts  of  ownership,  such  as  selecting  a  site  to 
build  a  house  for  one  of  his  family,  and  the  leasing  of  the 
property,  many  of  the  covenants  in  the  lease  being  per¬ 
sonal,  and  not  communicated  to  the  board. 

Fourth.  He  did  not  state  to  the  board  that  it  was  the 
property  of  the  bank  until  November  2d  or  3d,  1857,  when 
he  did  so  by  a  statement  to  the  committee. 

Fifth.  After  having  so  informed  the  committee,  the 
board  never  ratified  the  transaction,  and  never  were  asked 
to  do  so. 

Sixth.  When  he  so  informed  the  committee,  he  failed  to 
report  to  them  the  circumstances  connected  with  the  pur¬ 
chase,  the  origin  of  it  being  the  excessive  demand  loans  in 
the  drawer,  and  his  private  discounting  of  paper. 

Seventh.  He  never  passed  to  the  Girard  Bank  the  Fifth 
street  store,  although  charging  upon  bond  account  the 
expenses  of  taxes  &c.,  upon  that  property,  although  it 
formed  part  of  the  property  passed  over  to  him  at  the  time 
he  acquired  Crescentville. 

Eighth.  By  reason  of  the  circumstances  connected  with 
the  origin  of  the  acquisition  of  the  property,  to  wit :  first,  the 
discount  of  doubtful  paper,  to  liquidate  the  loans  of  money 
out  of  the  first  teller’s  drawer,  by  Mr.  Boker  to  Messrs. 
Thurlo,  Hughes  &  Co.,  to  the  amount  of  our  $105,000; 
transactions  which  were  unauthorized,  and  at  his  own  risk, 
and  were  his  own  in  point  of  law,  because  he  discounted 
the  paper  which  he  paid  for  Crescentville,  privately,  with¬ 
out  consulting  the  board,  and  without  authority  to  do  so. 
'Second,  that  he  loaned  the  money  out  of  the  drawer  to  the 
amount  I  have  stated,  without  sufficient  collaterals.  This 
is  clear  from  Mr.  Hughes’  testimony,  for  these  so-called 
collaterals  came  in  in  large  amounts,  on  successive  days, 
after  he  had  made  the  loans.  Mr.  Hughes,  vol.  1,  p.  295, 
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speaking  of  the  checks  for  demand  loans  and  collaterals 
says  : 

“  Oa  one  occasion  all  the  checks  in  the  bank  were  charged  to  our 
account,  and  the  notes  or  collaterals  which  were  behind  the  Lancaster 
checks,  were  all  discounted  at  the  same  time  and  put  to  our  credit,  but 
there  were  not  enough  to  cover  those  checks  for  which  no  collaterals 
were  given.  Mr.  Boker  said  we  must  give  him  paper  for  those  checks, 
to  he  discounted,  to  make  them  up  on  the  books.  We  gave  him  notes  to 
make  them  up,  some  of  our  own  and  some  drawn  by  other  parties.  He 
said  he  did  not  know  liotv  many  of  those  notes  ivere  good,  and  how 
many  were  not ;  that  we  must  give  him  something  else.  Then  we  gave 
him  the  Crescentville property  and  the  store  on  Fifth  street.  I  can’t 
tell  who  first  spoke  about  the  real  estate.” 

The  testimony  shows  that  there  were  no  sufficient  col¬ 
laterals  for  these  loans,  and  if  there  had  been  such  collaterals 
as  these,  described  by  Mr.  Hughes,  that  is,  commercial  paper, 
then,  I  say,  that  there  was  no  such  collaterals  as,  within 
his  discretion,  he  was  required  to  take  from  customers  for 
demand  loans,  because  they  were  not  such  as  could  be 
realized  immediately.  Mr.  White’s  testimony  is  express, 
that  his  authority  to  lend  money,  on  demand  checks,  or  on 
call,  were  limited  to  loans  with  a  margin  of  collateral  se¬ 
curities,  such  as  could  be  immediately  converted  into  cash. 
Third,  the  amount  was  excessive.  I  have  shown  that  there 
were,  lying  in  the  drawer,  checks  for  demand  loans,  made 
by  Mr.  Boker,  to  that  firm,  to  the  extent  of  over  $105,000. 
So  excessive  was  tie  amount,  so  beyond  all  proportion, 
considering  the  interest  of  the  bank,  and  what  would  have 
been  a  correct  and  honest  performance  of  his  duty,  that 
he  subjected  himself  to  the  risk  of  those  loans.  You  will 
remember  what  Mr.  White  said,  that  $30,000  would  have 
been  considered  a  large  line  of  credit  to  the  most  favored 
customer  of  the  bank.  Here  were  $105,000  handed  out 
of  the  drawer  to  Thurlo,  Hughes  &  Co.,  without  collaterals, 
except  for  a  part  of  them ;  some  of  these  collaterals  being 
doubtful  commercial  paper,  as  Mr.  Boker  himself  said,  and 
this  was  the  origin  of  the  purchase  of  Crescentville,  because, 
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as  Mr.  Tluglies  says,  they  gave  him  that  paper  to  discount 
to  pay  the  demand  loans,  and  then  that  it  would  not  do, 
and  then  they  gave  him  Crescentville.  That  discount  of 
call  loans  in  the  drawer  by  Mr.  Boker,  was  at  his  risk  and 
peril.  These  enormous  loans,  of  course,  require  some  ex¬ 
planation.  There  is  no  effect  without  a  cause,  and  an 
adequate  cause.  What  could  have  been  the  cause  that  pro¬ 
duced  that  result  ?  AVhat  could  have  induced  Mr.  Boker 
to  loan  to  one  house  such  a  sum  of  money  as  that,  without 
security  ?  If  the  house  were  abundantly  sound,  it  would 
be  wrong,  because  there  were  other  customers  desiring 
accommodations.  What  could  have  been  his  motive  ?  He 
was  not  a  disinterested  judge  of  paper.  Tie  was  influenced 
by  the  money  which  he  bargained  for,  and  got  from  Thurlo, 
Hughes  k  Co.,  at  the  rate  of  $5,000  a  year.  That  fact  is 
enough,  sir,  for  this  part  and  every  part  of  this  cause.  I 
have  shown  you,  beyond  a  reasonable  doubt,  (and  there  is 
not  a  particle  of  evidence  to  the  contrary,)  that  Mr.  Boker 
was  in  the  receipt  of  that  money,  annually,  and  that  was 
the  motive  for  making  these  excessive  loans  out  of  the  first 
teller’s  drawer,  fl’here  is  no  escape  from  this  conclusion- 
The  mind  immediately  accepts  the  proposition,  that  that 
was  an  adequate  cause  for  that  result.  For  all  these  reasons 
I  affirm  that  the  Crescentville  property  was  Mr.  Boker’s.  I 
am  sustained  b}^  the  testimony  of  five  witnesses,  proving 
the  fact,  by  his  own  declarations  and  acts,  and  by  the  other 
evidence  in  the  cause. 

The  actual  cost  of  Crescentville  is  as  follows : 


Mortgage  of  Insurance  Company,  paid  by  the  bank . $19,215  33 

Amount  due  of  McCalmont’s  mortgage,  paid  by  the  bank. . .  2,921  51 

Charges  on  Bond  account,  amounting  to .  4,688  42 

“  Loan  account,  amounting  to .  1,669  10 

The  cost  on  F.  S.  10  and  B.  R.  2,  was .  49,637  91 


$78,132  27 

Besides  costs,  &c.,  paid  to  the  Sheriff. 


After  the  death  of  Mr.  Boker,  the  bank  repudiated  Mr. 
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Boker’s  transfer  of  this  property.  The  property  was  sold 
at  Sheriff’s  sale;  in  May,  1849  ;  from  that  time  our  account 
of  rent  begins,  and  this  corroborates  Mr.  Evans,  who  said, 
vol.  1,  page  62,  that  he  did  not  pay  any  rent  from  August, 
1857,  to  May  4th,  1849. 

The  first  and  second  items  of  the  cost,  appear  in  the  state¬ 
ment  furnished  by  the  bank,  the  two  next  on  Bond  account 
and  Loan  account. 

The  cost  on  E.  S.  9  and  10  and  B.  R.  2,  was  the  notes 
delivered  to  Mr.  Hughes,  as  the  consideration  of  the  pur¬ 
chase,  amounting  to  $44,838.16,  as  stated  by  Mr.  Burke,  at 
page  198.  In  addition,  there  was  a  mortgage  paid  off,  out 
of  the  cash  drawer,  and  charged  to  F.  S.  10,  J une  23d,  1856, 
“  McCalmont,  $4,799.75.”  Add  these  together,  wre  have 
$49,637.91.  These  sums  amount  to  $78,132.27  of  money, 
which  went  out  of  the  bank.  It  has  been  shown  to  you  that 
the  bank  sold  the  property  for  $45,000.  The  loss,  therefore, 
was  $33,132.27.  In  addition  to  that,  our  friends  propose  to 
favor  us  with  a  loss  of  $10,000  with  six  years’  interest,  on 
the  Drake  notes,  that  being  the  price  of  the  machinery 
bought  by  Mr.  Boker,  as  proved  by  Mr.  Leslie,  for  which 
he  gave  his  individual  paper,  at  one,  two,  three  and  four 
years.  You  perceive  the  extent  of  the  loss  up  to  this  time, 
and  the  additional  extent  to  which  our  learned  friends  are 
benevolent  enough  to  seek  to  increase  it. 

Do  not  understand  me  to  substitute  this  amount  of  loss 
for  the  sum  of  $42,000,  as  stated  in  this  claim.  By  no 
means.  I  have  merely  given  you  the  statement  to  show 
you  that  the  price  paid  to  the  bank,  when  they  sold  the 
property,  left  them  a  loser  to  the  extent  stated,  to  which,  if 
the  Sheriff’s  costs,  &c.,  and  the  interest,  were  added,  the 
margin  would  be  nearly  absorbed. 

It  is  necessary  to  add  to  the  arguments,  submitted  on  the 
subject  of  the  purchase  of  Crescentville,  that  it  arose  from 
the  settlement  of  overdrafts  by  Mr.  Boker,  which  was 
beyond  his  authority.  The  By-Laws  required  him  to 
report  all  overdrafts  to  the  Board,  for  their  consideration. 
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I  will  also  add,  that,  even  if  Mr.  Boker,  had  bought  the 
Crescentville  property  with  bank  money,  intending  it, 
honestly  at  the  time,  to  be  a  purchase  for  the  bank,  and 
had  so  stated  to  Mr.  Mallery,  and  to  Mr.  Evans,  and  to 
Mr.  Leslie.  Still  an  agent  cannot  purchase  real  estate  with 
the  money  of  his  principal ;  and  after  holding  it  nineteen 
months  without  communicating  the  fact  of  the  purchase  to 
his  principal,  ask  the  principal  to  take  it,  at  a  time  too, 
when,  in  the  judgment  of  the  principal,  it  is  worth  nothing. 
The  agent  makes  the  purchase,  in  such  a  case,  his  own. 

I  now  pass  to  the  Beaver  Meadow  stock.  That  was,  a 
transfer  by  Mr.  Boker  to  the  bank  of  his  own  stock  at  his 
own  price.  Mr.  Schaffer  says  he  knows  it  was  ;  the  stock 
account  of  Mr.  Boker  with  that  company  shows  that  it  was, 
but  yet  my  learned  friend,  Mr.  Montgomery  has  argued 
that  no  part  of  that  Beaver  Meadow  stock  was  Mr.  Boker’s 
except  sixty-one  shares  of  common  stock,  and  the  reason 
he  gives  for  it  is  this  :  that  you  cannot  find  any  dividends 
of  the  preferred  stock  credited  in  Mr.  Boker’s  long  book; 
therefore,  he  was  not  the  owner  of  it.  The  same  argument 
would  apply  to  the  Market  street  stores,  because  there  is 
no  receipt  of  rents  in  Mr.  Boker’s  long  book  on  account  of 
these  stores,  and  this  argument  would  show  that  Mr.  Bo¬ 
ker  was  not  the  owner  of  that  property  at  all.  I  will  show 
you,  however,  that  receipts  are  to  be  found  on  the  long 
book,  both  as  to  the  common  and  the  preferred  stock. 

My  learned  friend  struggles  hard  to  show  that  this 
Beaver  Meadow  stock  was  not  Mr.  Boker’s  property,  on 
account,  as  he  said  of  the  moral  aspect  of  the  question, 
because  the  very  moment  you  come  to  the  opinion,  that 
$30,000  or  $40,000  of  the  private  property  of  Mr.  Boker 
went  to  pay  off  the  debt  of  bond  account,  the  conclusion 
follows,  that  Mr.  Boker  must  have  owed  that  money,  and 
on  that  account.  The  payment  would  be  a  confession  of 
indebtedness..  Is  there  any  doubt  about  the  ownership  ? 
I  do  not  want  to  go  over  the  proofs  minutely,  because  at 
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page  199,  of  my  printed  argument,  you  find  the  proof 
quoted,  and  you  find,  also,  a  reference  to  the  testimony  of 
Mr.  White,  who  testified  that : 

“  He  always  understood  the  acquisition  of  these  stocks  to  have  been 
“by  Mr.  Boker  in  his  official  capacity,  and  as  a  matter  of  necessity, 

“  and  not  of  choice,  the  receipts  being  dictated  by  loans  ivhich  could 
not  otherwise  be  paid." 

You  perceive  the  importance  of  the  question  whether 
this  stock  was  Mr.  Boker’s  private  property,  because,  if  it 
were,  the  result  would  be  that  here  was  a  direct  and  pal¬ 
pable  misrepresentation  made  by  Mr.  Boker  to  the  board. 
I  need  not  comment  on  the  legal,  as  well  as  the  moral 
aspect  of  such  a  fact. 

Mr.  Schaffer  at  page  29,  Vol.  1,  says: 

“I  know  of 440  shares  of  preferred  stock  of  Beaver  Meadow  Bail- 
road  and  Coal  Company,  which  belonged  to  the  late  President,  Mr. 
Boker.  It  was  transferred  to  the  Girard  Bank  by  Chas.  S.  Boker  in 
1857,  in  the  autumn,  I  think ;  it  was  transferred  at  $60  a  share.  I 
know  of  61  shares  of  common  stock  of  the  same  company,  which  also 
belonged  to  Mr.  Boker  in  his  lifetime.  This  was  also  transferred  to 
the  Girard  Bank,  at  the  same  time  the  other  was,  at  $55  a  share.  The 
certificates  of  the  440  shares  are  in  the  possession  of  the  bank,  but  we 
have  no  certificates  of  the  61  shares.  I  do  not  know  where  the  cer¬ 
tificates  of  the  61  shares  are.” 

At  page  81  lie  is  asked  by  Mr.  Wharton : 

Q.  “  Who  fixed  the  price  ?” 

A.  “  Mr.  Boker.” 

Q.  “Was  that  the  market  price  of  the  day  ?” 

A.  “  No,  sir” 

Q.  “With  whom  was  it  fixed?” 

A.  “It  was  fixed  by  Mr.  Boker  putting  it  in  a  book  as  a  part  of  the 
assets  of  the  bank,  which  he  kept  as  President.  I  did  not  see  him  do 
it.  I  saw  his  writing  in  the  book,  and  know  his  writing.” 

Q.  “  Was  it  taken  by  the  bank  at  a  certain  rate,  or  at  any  rate,  at 
the  time  it  was  transferred  ?” 

A.  “It  was  fixed  by  the  President  of  the  bank  taking  it  from  Mr. 
Boker  at  that  rate  fixed  in  the  book.  I  was  not  present  when  that  was 
done.  I  believe  it  was  not  placed  on  the  ledger  of  the  bank  at  that 
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time,  but  was  subsequently  placed  there  at  the  same  rate.  The  same 
course  was  pursued  with  the  other  items  as  with  the  preferred  stock.” 

He  is  now  referring  to  the  items  of  loan  account,  to 
which  I  am  directing  your  attention  ;  at  pages  49  and  50, 
Yol.  1,  lie  is  asked : 

Q.  “  In  your  cross-examination  by  Mr.  Wharton  on  the  14th  of  Feb¬ 
ruary,  the  following-  question  was  put  to  you  :  “Was  it  taken  by  the 
bank  at  a  certain  rate,  or  at  any  rate  at  the  time  it  was  transferred?” 
This  question,  Mr.  Schaffer,  relates  to  the  Philadelphia  and  Sunbury 
bonds,  and  the  Beaver  Meadow  stock,  which  has  been  the  subject  of 
examination  here;  and  you  answered  to  that  question  -as  follows:  “It 
was  fixed  by  the  President  of  the  bank  taking  it  from  Mr.  Boker  at 
that  rate  fixed  in  the  book.”  Now  please  state  in  the  first  place  what 
you  mean  by  its  being  ‘  taken  ’  by  the  bank,  and  in  the  second  place 
please  explain  what  you  mean  when  you  say  “it  was  fixed  by  the  Pres¬ 
ident  of  the  bank  taking  it  from  Mr.  Boker.” 

A.  “  I  can’t  explain  any  more  than  I  have,  that  it  was  taken  by  the 
President  acting  in  his  official  capacity,  taking  it  from  Mr.  Boker  as 
an  individual  The  President  of  whom  I  speak  is  Charles  S.  Boker. 
and  the  Mr.  Boker  as  ;  n  individual  to  whom  I  refer  is  Charles  S.  Bo¬ 
ker  the  same  person.” 

I  will  now  correct  tlie  erroneous  statement  of  my  learned 
friend,  that  there  is  no  receipt  of  dividends  on  the  preferred 
stock  in  the  long  book.  I  observe  several  receipts  in  the 
long  book  of  dividends  on  the  common  stock ;  hut  that  is 
not  questioned.  Mr.  Burke,  at  p.  426,  referring  to  the 
Beaver  Meadow  stock,  'preferred,  says : 

“  The  July,  1857,  dividend  may  have  gone  into  the  1st  teller’s  drawer 
and  be  included  in  the  entry  on  bond  acct.  “Nov.  11,  1857,  by  first 
teller  ©5,487.50” 

It  is  rather  a  violent  inference  that  a  payment  in  July 
would  not  be  credited  until  November.  Rather  unusual  in 
bank  accounts,  though  not,  perhaps,  at  that  time,  in  this 
bank.  Yon  observe  that  Mr.  Burke  says  that  “the  July, 
1857,  dividend  may  have  gone  into  the  first  teller’s  drawer,” 
and  be  included  in  an  entry,  the  first  one  he  could  find  in 
point  of  date,  in  November — four  months  afterwards.  But 
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I  find  the  July  1857  dividend  entered  in  Mr.  Boker’s 
long  book,  and  deposited  to  the  credit  of  his  private 
account.  I  will  show  it  to  you  in  Mr.  Boker’s  own  hand¬ 
writing.  It  is  as  follows : 

“July  1857.  Dividend  Beaver  Meadow  $406.25.” 

I  am  reminded  that  at  the  time  Mr.  Burke  made  this 
statement  the  long  book  had  not  as  yet  appeared  in  evi¬ 
dence.  That  is  true,  but  the  long  book  was  in  evidence 
when  my  learned  friend  Mr.  Montgomery  argued  this  case, 
and,  if  my  recollection  is  right,  Mr.  Burke  was  siting  near 
him  at  the  time,  and  ought  to  have  corrected  him.  The 
moral  aspect  of  this  question  is  not  very  much  changed  by 
saying,  that  only  the  common  stock  was  Mr.  Boker’s,  because 
to  the  whole  extent  of  the  value  of  that  stock,  it  was  a 
confession  on  his  part  that  he  was  indebted  to  bond  account, 
that  he  owed  the  bank  that  amount  of  money,  and  paid 
the  debt  at  the  price  he  put  it  at,  but  the  evidence  is  just 
as  conclusive  that  he  was  the  owner  of  both  the  common 
and  preferred  stock,  and  there  is  not  a  particle  of  evidence 
to  the  contrary.  It  would  have  been  very  easy  to  show 
ivho  was  the  owner  of  the  'preferred  stock  if  Mr.  Boker  was 
not.  It  stood  in  his  name  from  May,  1850,  and  May,  1852, 
as  the  following  entries  on  the  stock  ledger  of  the  Company 
show,  (vol.  1,  page  387,)  and  the  certificates  of  stock  was 
produced. 


Charles  S.  Boker 

Cr. 

28th  May,  1850 

100 

9th  Sep’t,  1850 

90 

1st  May,  1852 

250 

440  shares. 

I  have  shown  first  that  Mr.  Boker  owned  this  stock  by 
the  testimony  of  Mr.  Schaeffer,  pp.  29  to  32,  50,  52,  and  I 
have  also  shown,  secondly,  that  he  owned  it,  by  the  testi¬ 
mony  of  Mr.  Longstreth,  which  I  read  to  you,  (vol.  1,  p.  387.) 
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I  have  shown,  thirdly,  that  he  owned  it,  "by  written  evi¬ 
dence,  "by  the  certificates  of  stock  which  stood,  and  yet 
stand,  in  the  name  of  Mr.  Boker,  one  dated  May  28,  1850, 
in  favor  of  Charles  S.  Boker,  for  100  shares;  another  dated 
September  9,  1850,  in  favor  of  Charles  S.  Boker,  for  90 
shares ;  and  the  next  dated  May  1,  1852,  Charles  S.  Boker, 
for  250  shares:  each  of  these  documents  certifying  that 
Charles  S.  Boker  is  entitled  to  the  number  of  shares  I  have 
mentioned,  in  the  ten  per  cent,  preferred  stock  of  the 
Beaver  Meadow  R.  R.  Co.  As  another  piece  of  written 
evidence,  I  exhibit  to  you  the  powers  of  attorney  to  trans¬ 
fer  the  stock,  annexed  to  the  certificates,  referred  to  by 
Mr.  Schaeffer  in  his  testimony,  to  which  I  will  particularly 
refer  in  a  moment,  executed  by  Mr.  Boker  and  dated 
September  29,  1857,  being  powers  to  transfer  440  shares  of 
the  preferred  stock,  now  produced  by  the  Girard  Bank.  In 
the  next  place,  I  show  the  entries  in  the  stock  account  of 
Mr.  Boker  with  the  Company,  corresponding  with  and  cor¬ 
roborating  these  certificates,  at  p.  387.  In  the  next  place, 
I  trace  them  directly  into  the  bundle  of  certificates  pre¬ 
sented  to  the  examining  committee  on  the  night  before  the 
meeting  of  the  Board  and  of  the  stockholders,  and  on  the 
morning  of  that  meeting,  and  subsequently  in  loan  account. 
Next  I  show  that  the  first  act  towards  the  transfer  of  that 
stock  to  the  Board,  was  the  powers  of  attorney  referred  to 
by  Mr.  Schaeffer,  dated  September  29,  1857,  only  thirty 
days  prior  to  the  first  entry  in  the  book  called  F.  S.  3.  I 
show  in  the  next  place,  another  act  importing  an  intention 
to  transfer  that  stock  to  the  bank,  viz. :  the  entry  on  the 
28th  of  October,  1857,  appearing  on  F.  S.  3,  by  which 
entry,  it  appears,  he  intended  to  transfer  the  common  and 
preferred  stock  both,  at  50.  In  the  next  place  I  show  that 
the  next  act  importing  such  an  intention  was  on  the  8th 
of  November,  1857,  (five  days  after  the  meeting  of  the  ex¬ 
amining  committee,)  also  apparent  by  an  entry  on  F.  S.  3, 
in  which  Beaver  Meadow  preferred  is  entered  at  $60  per 
share,  and  the  common  at  $55 — the  prices  having  varied, 
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in  eleven  days,  as  you  perceive,  very  materially,  from  50  for 
both  sorts  of  stock  to  60  for  one  and  55  for  another ;  these 
entries  on  F.  S.  3,  as  you  perceive,  are  mutilated  and  de¬ 
faced  by  erasures. 

Next,  I  show  that  the  first  act  which  passed  the  stock  to  the 
bank  by  name,  quantity,  price,  and  description,  was  on  the 
27th  of  November,  1857,  by  the  entry  on  Loan  account — 
that  being  the  first  act  which  passed  the  stock  to  the  bank 
by  such  words  of  description,  including  quantity,  name, 
and  price,  as  would  give  them  a  title.  Prior  to  that  time, 
Mr.  Boker  might  have  withdrawn  that  stock,  and,  as  you 
have  seen,  did  withdraw  a  portion  of  it,  and  might  have 
changed  the  price,  as  you  know  he  did  very  materially,  or 
he  might  have  withdrawn  it  altogether,  and  substituted 
something  else.  In  the  next  place,  I  have  shown  you  by 
the  testimony  of  Mr.  Whelan  the  price  of  this  stock  in 
November,  1857.  The  simple  demand  of  the  bank  is  that 
they  shall  not  be  compelled  to  accept  that  stock,  except  at  the 
price  it  was  worth  at  the  time,  and  not  at  the  price  fixed 
by  Mr.  Boker  by  the  entiles  on  Loan  account.  If  wre  date 
the  transaction  before  the  Examining  Committee  met, 
which  was  unquestionably  the  first  act  which  brought 
knowledge  of  these  transactions  to  the  Board,  and  go  back 
to  the  2d  or  3d  of  November,  the  value  did  not  vary,  ac¬ 
cording  to  Mr.  Whelan’s  testimony,  and  the  result  will  be 
the  same. 

It  has  been  said,  upon  the  authority  of  Mr.  White’s  tes¬ 
timony  :  “  that  the  items  of  the  Crescentville  Loan  account 
must  have  been  known  to  the  Committee  of  January,  1857, 
of  which  I  was  not  a  member.”  First,  he  said  that  the 
Committee  must  have  known  the  items  on  Loan  account. 
When  I  reminded  him  that  Loan  account  was  not  opened 
until  November,  1857,  he  said  “  that  the  items  may  have 
been  taken  for  the  Committee  of  January,  1857,  from  Bond 
account;-’  and  when  I  reminded  him  that  that  was  then  a 
blank,  he  fell  back  upon  his  simple  “judgment,” — “  they 
must  have  known  it.” 
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Now,  sir,  having  shown  }rou  the  fallacy  of  this  opinion, 
(for  it  is  nothing  more,  and  I  might  have  passed  it  by,)  I 
am  enabled  to  show,  affirmatively,  that  these  entries  could 
not  have  been,  and  were  not,  upon  any  bank  record  on  the 
1st  of  January,  1857.  The  only  record  of  them  at  that 
time  is  in  the  handwriting  of  Mr.  Boker  on  the  last  page 
of  the  deposit  book  F.  S.  17,  made,  as  you  see,  about 
the  26th  of  December,  1856,  or  probably  on  that  day.  You 
will  please  look  at  that  page,  and  there  is  upon  it, 
“  City  Sixes,  $94,750,”  which  you  know  were  sold  in  Sep¬ 
tember,  1857,  before  the  Examining  Committee  of  Novem¬ 
ber  met.  You  perceive  that  Edwards’  mortgage  was  put 
down  at  $27,160;  Cumberland  Bonds  at  $7,460;  City 
Sixes,  $1,500;  Susquehanna  Bonds,  $10,961;  Montour 
Bonds,  $4,000 ;  North  Pennsylvania  Railroad,  $7,500,  &c. 
But  you  do  not  find  any  Crescentville  or  Beaver  Meadow 
stock  or  Sunbury  bonds  there.  So  much  then  for  Mr.  White’s 
opinion  that  the  items  on  Loan  account  were  known  to  the 
Committee  of  1857.  This  schedule  is  in  Mr.  Boker’s  own 
handwriting,  and  in  a  deposit  book  exclusively  kept  by 
him,  unknown  to  the  Board,  and  not  a  book  of  the  bank. 
There  it  stands,  and  there  is  no  Crescentville  there ;  there 
is  no  Beaver  Meadow  stock  there ;  there  is  no  entry  of 
Philadelphia  and  Sunbury  Bonds  there — these  three  items 
appearing  in  Loan  account,  and  amounting  to  $147,020. 
Mr.  AVliite,  therefore,  when  he  supposed  the  items  on 
loan  account  were  known  to  the  Committee  of  January, 
1857,  was  not  only  giving  testimony  without  knowledge, 
but  an  opinion  without  premises.  At  that  time  the  Bond 
account  on  the  general  ledger  was  in  debt  to  the  bank 
$329,146.78,  with  no  explanations  whatever  of  the  securi¬ 
ties  representing  these  debits.  The  entries  imported  bonds 
in  the  bank,  or  some  equivalent  security.  The  mutilated 
little  book  F.  S.  3,  which  I  have  just  exhibited  to  you, 
was  not  in  existence  until  October  28,  1857,  and  therefore 
could  not  have  been  known  to  the  Committee  that  sat  on 
or  about  the  1st  of  January.  Let  me,  a  little  out  of  place, 
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ask  you  to  notice,  in  this  little  memorandum  book,  F.  S.  3, 
that  it  includes  on  one  page  2,400  shares  of  Girard  Bank 
stock  as  bank  property,  and  withdraws  it  on  another. 

You  perceive  now  the  force  of  the  argument  I  have  pre¬ 
sented  to  you,  that  these  secret  books,  kept  by  nobody  but 
Mr.  Boker,  gave  him  the  liberty  to  withdraw  any  property 
apparent  on  the  face  of  them,  or  to  substitute  others.  He 
did  not  transfer  that  Girard  Bank  stock  to  the  bank,  but  he 
borrowed  a  note  of  $24,000  from  his  brother’s  firm,  and  an¬ 
nexed  that  stock  to  it  as  collateral  security,  and  changed 
the  transaction  from  one  which  imported  an  intention  to 
pass  the  stock  to  the  bank,  to  another  which  pledged  the 
stock  as  collateral  to  Boker,  Bros.  &  Jones’  note.  Now 
turn  to  the  next  pages,  5  and  6,  which  contain  entries  made 
by  him  on  the  8th  of  November,  eleven  days  afterwards. 
What  do  you  find  there  ?  You  find  the  Beaver  Meadow 
stock  changed  in  prices  and  quantities.  The  common  was 
first  143  shares — it  is  now  204 ;  the  preferred  was  first  760 
shares — it  is  now  660.  It  was  originally  $50  for  each;  it 
is  now  $60  for  the  preferred,  and  $55  for  the  common. 
Carrying  your  eye  down  that  page,  you  find  that  still  the 
Girard  Bank  stock  is  to  be  passed  to  the  Bank  at  the  price 
of  $24,000,  but  he  has  increased  the  number  of  shares  from 
2,400  to  2,700.  On  the  next  page,  you  find  he  puts  into 
the  book,  for  the  first  time,  on  the  8th  of  November,  five 
or  six  days  after  he  exhibted  the  Crescentville  deed  to  the 
bank,  “  Real  Estate,  $35,000,”  and  on  Loan  account,  a  few 
days  afterwards,  he  lifts  that  up  $7,000,  and  calls  it  $42,- 
000.  I  want  now  to  show  you  the  character  of  this  book, 
which  Mr.  Schaffer  called  a  book  of  the  bank,  but  which 
he  said  no  one  ever  saw,  and,  as  we  know,  no  one 
ever  saw,  but  Mr.  Schaffer  and  Mr.  Boker.  You  may 
remember  what  Mr.  White  said  when  that  book  was 
handed  to  him  in  your  presence :  “  This  book  I  never 
saw  before.”  According  to  the  evidence  it  appears  that  no 
one  ever  saw  it  but  Mr.  Schaffer  and  Mr.  Boker,  and  there 
is  no  contradiction.  But  look  at  the  character  of  that  book, 
sir !  Securities  entered  on  one  day,  and  taken  out  on 
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another ;  placed  at  one  price  on  one  day,  increased  on 
another ;  quantities  stated  on  one  day,  increased  or  de¬ 
creased  on  another.  Crescentville  not  appearing  on  De¬ 
cember  26,  1856,  nor  on  the  28th  of  October,  1857,  next 
appearing  November  8th  as  $35,000,  and  afterwards  at 
$42,000.  Now,  sir,  I  have  said  that  on  the  28th  of  October, 
1857,  there  was  no  Crescentville  among  these  entries  in  F. 
S.  3.  To  exclude  the  idea  that  the  item  “Vicksburg, 
North  American  Trust,  Southern  Railroad,  &c.,  $315,239.- 
97,”  could  include  Crescentville,  1  will  give  you  the  com¬ 
ponent  parts  of  it :  On  the  7th  page  Vicksburg  bonds  are 
stated  at  $225,000,  North  American  Trust  $95,000,  making 
$310,000  of  the  $315,209.37,  so  that  there  was  no  room 
therefore  for  Crescentville.  On  the  last  page  you  find  Mr. 
Boker  states  $1,474,689.67  as  the  total  of  the  assets  of  the 
bank,  as  Mr.  Lane  did,  and  deducts  from  it  other  ascer¬ 
tained  assets,  $976,079.60,  leaving  $498,610.07.  lie  then 
deducts  $183,371,  which  is  at  the  footing  of  page  1,  and 
thus  finds  the  sum  $315,239.07  just  stated. 

You  perceive,  therefore,  that  this  book  changed  the 
character,  price,  and  name  of  different  assets,  leaving  out 
some,  substituting  others,  and  changing  prices,  and  so  on. 
And  when  Mr.  Boker  handed  to  the  Committee  of  the  Di¬ 
rectors,  the  bundle  of  assets,  on  the  evening  of  the  2d  of 
November,  he  did  not  furnish  them  with  a  copy  of  his  book 
F.  S.  3,  because  he  did  not  make  the  changes  until  Novem¬ 
ber  8th  ;  but  the  next  morning,  Mr.  Schaffer  furnished  a 
list,  which  of  course,  he  must  have  made  at  the  dictation 
of  Mr.  Boker,  for  no  one  else  knew  or  controlled  them ; 
you  will  recollect  the  directors  never  saw  that  book,  F.  S., 
No.  17,  nor  the  book,  F.  S.  3,  nor  any  of  the  B.  R.  books 
kept  by  Mr.  Boker,  nor  F.  S.  9  and  10,  nor  loan  account, 
nor  bond  account,  until  after  the  death  of  Mr.  Boker,  as  the 
three  directors  who  have  been  examined  before  you  have 
testified,  and  their  testimony  has  not  been  contradicted  or 
impeached  by  the  production  of  any  one  of  the  other  direc¬ 
tors  who  were  their  colleagues,  during  the  years  spoken  of. 
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I  need  not  say  to  yon  that  if  the  Committee  of  Directors 
had  seen  that  exhibition  of  assets  in  December,  1856,  they 
would  have  naturally  inquired  in  November,  1857,  what 
had  become  of  that  $100,000  of  City  Sixes,  which  you  know 
had  been  sold  in  September,  1857,  at  a  loss  of  $7,250 ;  if 
the  committee  of  January,  1857,  had  been  informed,  that 
Crescentville  was  the  property  of  the  Gfirard  Bank,  can  you 
believe  for  one  instant,  that  they  would  have  been  so  dere¬ 
lict  of  their  duty  as  not  to  have  reported  that  important 
fact  to  the  board  ?  Is  it  possible  to  imagine  such  a  thing  ? 
Messrs.  White,  Butcher,  Ford,  and  Schaffer,  testify  that  it 
was  not  reported  to  the  board,  and  of  course  the  board 
did  not  know  it.  Mr.  White  said  that  the  deed  was  a  sur¬ 
prise  to  him  in  November,  1857,  and  that  Mr.  Foster, 
“  who  was  at  his  elbow  at  the  time  assented,  in  a  manner 
which  implied  familiarity  with  the  affair.”  Mr.  Foster,  of 
course,  only  referring  to  the  matter  of  dry  goods,  at 
Thomas  &  Martin’s,  which  he  had  been  called  upon  to 
value,  and  nothing  more.  It  is  impossible  to  credit  the 
fact  assumed  by  my  learned  friend,  that  this  purchase  was 
known  to  the  committee  of  January,  1857  ;  it  could  not 
be  that  they  would  not  have  reported  to  the  directors,  that 
they  were  the  owners  of  this  large  and  encumbered,  and  at 
that  time  perilous,  property  called  Crescentville.  Why 
should  they,  or  how  could  they,  have  kept  the  secret  ?  If 
not  so,  why  not  call  one  of  that  committee?  Mr.  Foster  is 
yet  living,  why  not  call  him  ?  Mr.  Cowperthwait  is  not  liv¬ 
ing  ;  Mr.  Neff  is,  and  why  not  call  him  to  say  that  he  or 
either  of  them,  or  that  any  one  of  the  Board  of  Directors 
knew  that  the  bank  was  the  owner  of  Crescentville  ?  AVhy 
say  the  committee  handled  all  the  papers  and  knew  all  about 
them,  and  investigated  them,  including  the  Beaver  Meadow 
stock,  when  we  know  from  Mr.  White’s  own  statement, 
that  he  never  observed  that  that  stock  was  in  Mr.  Boker’s 
name,  for  if  he  had,  he  must  have  made  some  inquiry 
about  it?  AVhy  argue  this,  where  there  is  no  evidence 
anywhere  of  bank  title,  until  November  27,  1857,  nor  of 
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bank  knowledge  until  November  2,  1857?  The  book  F. 
S.  3,  is  no  evidence;  a  book  about  four  inches  by  six,  with 
about  half  dozen  leaves  in  it ;  never  seen  by  anybody  but  Mr. 
Boker,  and  once  by  Mr.  Schaffer  and  by  Mr.  Lane,  when 
Mr.  Boker  read  the  amended  entries  from  it  to  be  entered 
by  Mr.  Lane  on  loan  account,  a  permanent  record,  at  the 
prices  he  selected  from  among  the  mutilated,  erased,  and 
altered  entries  in  that  book. 

But,  sir,  was  loan  account  a  mere  valuation,  as  Mr.  Burke 
has  argued,  and  as  my  learned  friends  have  followed  him, 
and  also  argued  ?  was  it  a  valuation  merely  of  the  assets 
apparent  on  the  face  of  it  ?  That  is  a  prominent  point  in 
the  theories  of  Mr.  Burke,  and  a  very  prominent  point  in 
the  argument  of  the  learned  counsel.  Let  us  investigate  it. 
Was  it  a  mere  valuation  and  appraisement  of  existing 
known  assets  of  the  bank,  as  they  contend  ?  It  was  an  ac¬ 
count  balancing  by  precise  amounts,  the  debits  charged  to 
the  bond  account.  The  assets,  Mr.  Boker  said,  were  stated  at 
cost ;  not  an  appraisement  of  the  values.  The  prices  on  the 
list  when  the  committee  saw  it,  and  on  loan  account,  and  on 
the  reports  of  examining  committees  made  after  Mr.  Boker’s 
death,  were  the  same  ;  they  were  the  only  prices  the  direc¬ 
tors  ever  saw  or  knew,  yet  it  is  argued  upon  a  mere  opinion 
of  Mr.  Burke,  that  the  representation  of  Mr.  Boker  to  that 
committee,  sworn  to  by  Mr.  White,  that  these  prices  were 
cost  prices,  was  false,  and  that  Mr.  Burke  knows  more  about 
it  than  Mr.  Boker  did.  You  cannot  discard  the  testimony  of 
Mr.  AYhite.  Lie  was  with  Mr.  Boker  face  to  face,  and  he 
has  testified  that  Mr.  Boker  told  him  these  entries  re¬ 
presented  the  cost  prices  of  the  assets,  at  which  they  were 
taken  for  bad  or  doubtful  debts.  These  words  fell  from 
the  lips  of  Mr.  Boker  himself,  and  they  are  not  to  be  con¬ 
tradicted  by  one  who  knows  nothing  about  it ;  if  they  were, 
the  whole  account  would  fall  to  pieces,  because  then,  the 
money  taken  from  the  cash  drawer,  in  the  shape  of  call 
loans  and  to  discount  paper,  would  not  be  accounted  for  or 
balanced.  Again,  if,  as  Mr.  Burke  suggests,  and  my  learned 
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friends  have  argued,  this  was  a  mere  valuation  of  these 
assets,  why  not  record  the  values  truly?  Why  put  North 
Pennsylvania  at  $75,  when  Mr.  Whelan  says  it  was  worth 
$50 :  Sunbury  bonds  at  $80,  when  Mr.  'Whelan  says  they 
were  worth  only  $50 ;  Crescentville  at  $42,000,  which 
Mr.  White  testified  to  you  the  committee  value  at  noth¬ 
ing.  This  idea,  that  the  loan  account  was  nothing  more 
than  a  valuation  of  assets,  was  a  mere  experiment,  in  the 
hope,  perhaps,  that  you  would  overlook  what  Mr.  Boker 
himself  had  stated,  and  the  additional  fact  that,  if  the  entries 
were  valuations,  they  were  false  valuations  ;  and,  thirdly, 
if  they  were,  they  would  not  perform  the  office,  they  did 
perform,  of  balancing  precisely  the  amount  of  money  due 
to  bond  account ;  but  I  will  not  stop  to  discuss  further, 
whether  such  a  theory  is  tenable.  I  rely  upon  the  declara¬ 
tions  of  Mr.  Boker  himself  to  show  that  it  is  not. 

On  the  second  and  third  of  November,  1857,  Mr.  Boker, 
for  the  first  time,  exhibited  to  the  Directors,  the  assets,  to 
satisfy  his  appropriations  of  the  money  of  the  Bank,  and 
then  he  suppressed  the  real  truth  of  the  transactions,  and 
substituted  a  misrepresentation,  to  wit :  that  these  assets 
were  taken  at  the  cost  set  down,  for  debts  that  otherwise 
could  not  be  collected,  which  of  course  would  include  his 
own ;  and  a  very  nice  kind  of  assets  they  were.  The  Bank 
was  then  in  a  storm,  the  commercial  world  was  in  a  hurri¬ 
cane,  and  the  demands  upon  the  Bank  were  pressing. 
First  the  Crescentville  property.  I  wonder  how  many  note¬ 
holders  and  depositors  would  have  been  paid  with  that  ? 
Or  the  Philadelphia  and  Sunbury  Bonds,  the  bond-holders 
about  foreclosing  their  mortgages,  as  Mr.  Whelan  said? 
Or  the  Montour,  or  the  Cumberland  ?  Or  the  North¬ 
ern  Central,  and  the  North  Pennsjdvania  ?  None  of 
these  could  be  made  available,  as  Mr.  Whelan  has 
testified  before  you.  This  must  have  been  the  kind  of  bal¬ 
last  which  my  learned  friend,  Mr.  Montgomery,  referred  to, 
when  he  spoke  of  Mr.  Boker's  ship,  which  he  said,  carried 
a  great  deal  of  sail,  and  very  little  ballast.  W e  are  very 
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glad  the  ship  came  safe  into  port,  but  we  merely  want  an 
account  of  the  freight. 

I  will  next  ask  your  attention  to  the  subject  of  the  Phil¬ 
adelphia  and  S unbury  bonds.  It  appears  that  $68,500 
of  these  bonds  were  placed  on  the  loan  account,  at  $80. 
Mr.  Whelan  says  at  pages  58  and  54,  vol.  1,  that  they  were 
worth  50  per  cent,  and  that  the  holders  of  the  bonds  of  that 
company,  were  about  foreclosing  the  mortgage,  a  fact  which 
did  not  at  that  time,  assist  their  marketable  value.  We 
know,  from  written  and  verbal  proofs,  that  $22,000  of  them 
were  Mr.  Boker’s,  and  that  $22,000  were  Mr.  Schaffer’s,  and 
that  $24,500  of  them  came  into  the  hands  of  Mr.  Boker,  as 
Mr.  Schaffer  has  testified,  but  from  whom  he  does  not  know, 
nor  at  what  price  they  were  received,  nor  does  he  believe 
any  book-keeper  or  clerk  of  the  bank  can  tell.  I  show  by 
Mr.  Longeneckei’,  vol.  1,  page  55,  that  $11,000  of  these 
bonds  were  taken  by  Mr.  Boker,  and  the  same  amount  by 
Mr.  Schaffer,  at  the  commencement  of  the  company,  in 
1852  ;  and  I  show  you  by  Mr.  Schaffer,  at  pages  29,  30,  32, 
50,  51  and  52,  that  his  statement  is  correct,  and  that  in  ad¬ 
dition  to  the  $11,000  which  Mr.  Boker  took  at  that  time, 
he  became  the  owner  of  $11,000  more,  and  that  he  was  at 
the  time  they  were  passed  to  the  bank,  the  owner  of  those 
$22,000  of  bonds,  which  he  placed  on  the  books  of  the 
bank  at  $80.  Mr.  Schaffer  says  that  80  was  above  the 
market  rate,  and  that  Mr.  Boker  passed  the  bonds  to  the 
Bank,  to  answer  “  an  equal  amount  of  his  indebtedness 
to  the  bank  at  the  time  of  the  transfer,”  vol.  1,  page 
52.  I  will  not  now  stop  to  read  all  the  testimony,  because 
I  quoted  it  at  length  in  my  printed  argument,  page  206,  to 
which  I  refer,  merely  remarking  now,  that  the  above  impor¬ 
tant,  definite  testimony  of  Mr.  Schaffer  refers  to  the  whole 
amount  of  $68,500  of  bonds,  excepting  his  own,  $22,000, 
leaving  $46,500.  The  evidence  traces  those  bonds  into  the 
bundle  of  papers  handed  to  the  committee  of  November, 
1857,  and  they  are  the  same  which  afterwards  appeared 
on  loan  account.  Next,  the  Directors  never  authorized 
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or  ratified  the  transaction,  and  did  not  know  of  it  until 
the  bonds  were  exhibited  to  the  committee  in  November, 
1857,  and  then  they  were  told  they  were  received  by  Mr. 
Boker  for  the  bank,  at  cost,  for  debts  that  otherwise  could 
not  be  collected.  His  own  debt,  as  you  know,  being  one 
of  the  debts  he  so  referred  to.  Let  me  here  refer  to  an 
argument  used  by  my  learned  friend  in  reference  to  the 
Beaver  Meadow  stock,  which  applies  also  to  these  bonds, 
hence  I  deferred  my  reply  until  now.  It  is  said  by  my 
learned  friend,  Mr.  Montgomery,  that  the  dividend  of  May, 
1857,  on  the  stock,  is  credited  to  bond  account  in  that 
month.  It  is  so ;  but  that  entry  merely  proves,  either,  that 
Mr.  Boker  was  himself  a  borrower  from  the  cash  drawer, 
on  the  pledge  of  his  stock,  or  that  he  paid  that  sum  on  ac¬ 
count  of  interest  on  the  demand  loans  which  he  had  taken 
from  the  drawer.  Besides,  it  appears  that  Mr.  Boker  held 
the  stock  as  far  back  as  1850  and  1852.  Now  if  he  had 
held  it  for  the  bank,  (and  my  learned  friends  styled  this 
entry  of  May,  1857,  a  proof  of  ownership,)  would  not  the 
dividends  have  regularly  appeared,  during  those  five  or 
seven  years,  credited  to  discount  and  interest,  or  assets  ac¬ 
count?  So  of  the  Philadelphia  and  Sunbury  bonds.  If 
he  had  held  them  for  the  Bank,  would  not  interest  from 
1852  down  to  1857,  have  appeared  twice  a  year,  in  the 
shape  of  credits,  to  discount  and  interest  account?  But  no 
such  credits  exist.  This  alone  is  sufficient  to  corroborate 
Mr.  Schaffer,  who  positively  testified  that  the  stock  and 
bonds  were  the  private  property  of  Mr.  Boker,  and  sold  to 
the  bank  at  prices  fixed  by  himself,  in  part  payment  of  his 
indebtedness  to  the  bank. 

But  it  is  said  that  Mr.  Schaffer’s  statement,  that  the  entry 
on  F.  S.,  3,  October  28th,  1857  was  the  first  entry  of  the 
stock  and  bonds  in  any  book,  was  untrue,  because,  my 
learned  friends  argited,  there  was  an  entry  of  May,  1857, 
on  the  bond  account,  the  entry  just  referred  to;  but  it  does 
not  appear  that  Mr.  Schaffer  had  seen  the  bond  account 
any  more  than  the  directors  had.  He  says  he  did  not 
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'  interfere  with  Mr.  Boker’s  doings,  because  he  wras  “jealous 
of  his  prerogatives.” 

I  submit  to  you  that  my  learned  friend  had  no  right  to 
assume,  as  he  did,  in  his  argument,  accompanied  by  very 
strong  observations  indeed,  that  a  witness  was  contradicted 
by  an  entry  which,  in  point  of  fact,  he  had  never  seen ;  at 
least  it  is  not  proved  that  he  ever  saiv  it  at  all,  prior  to  the 
death  of  Mr.  Boker.  Now,  recurring  again  to  the  Sunbury 
bonds,  it  is  said  that  they  did  not  belong  to  Mr.  Boker  or 
Mr.  Schaffer,  as  Mr.  Schaffer  positively  testifies.  Why  ? 
Please  listen  to  the  sage  reason,  the  offspring  of  Mr.  Burke, 
adopted  by  my  learned  friend.  Because  the  letter  books 
of  the  bank  show  that  the  coupons  had  been  regularly  sent 
to  New  York  for  collection  since  1853,  enclosed  in  letters 
of  Mr.  Schaffer,  the  cashier.  This  is  consistent  with  Mr. 
Schaffer’s  testimony,  and  sustains  it.  If  the  bonds  were 
owned  by  Mr.  Boker  and  Mr.  Schaffer,  would  not  the 
coupons  be  sent  for  collection  from  their  own  bank? 
Would  they  employ  another  bank  to  collect  them  ?  What 
folly !  Besides,  if  the  coupons  had  been  collected  for  the 
bank,  as  the  owners  of  the  bonds,  they  would  have  credited 
twice  a  year  to  discount  and  interest  or  assets  account,  but 
not  one  such  entry  appears  during  the  years  mentioned. 
These  facts  show  conclusively  that  the  coupons  were  col¬ 
lected,  not  for  account  of  the  bank,  but  for  the  private 
account  of  the  owners.  The  receipts  for  coupons  do  not 
appear  on  the  long  book  of  Mr.  Boker,  but,  with  very  many 
thousands  of  dollars  traced  to  his  hands,  existed  elsewhere, 
in  some  form,  and  produced  when  Mr.  Boker  purchased 
Sheaff’s  store  for  $40,000,  and  other  investments,  which 
do  not  appear  on  the  long  book. 

Next,  the  learned  counsel  pointed  to  a  letter  from  Mr. 
Schaffer  to  the  Lancaster  bank  (vol.  2,  page  427),  dated 
January  28,  1857,  as  explaining  the  derivation  of  $24,500 
of  these  bonds,  that  they  came  fro'm  that  bank.  But  is 
this  explanation  satisfactory  ?  The  bonds  mentioned  in 
that  letter  were  collateral  to  the  Lancaster  Bank  debt. 
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They  were  not  credited  to  that  bank  at  $80,  or  at  any  other 
price,  or  it  would  have  been  shown.  They  had  nothing  to 
do  with  loan  account,  which  imported  actual  ownership  by 
the  bank  of  the  assets  placed  there.  The  Lancaster  Bank 
debt  was  one  asset  of  the  Girard  Bank;  these  $24,500  of 
bonds  were  another  asset.  The  theory  of  the  counsel  is 
opposed  to  every  principle  of  book-keeping.  The  $44,000 
of  Sunbury  bonds,  owned  one  half  by  Mr.  Boker  and  one 
half  by  Mr.  Schaffer,  represented,  in  part,  the  indebted¬ 
ness  stated  by  Mr.  Schaffer  to  have  been  the  considera¬ 
tion  of  their  transfer  to  the  bank ;  and  as  to  the  balance 
of  $24,500,  Mr.  Schaffer  testified,  page  32:  “Mr.  Boker 
took  them  himself  as  they  came  into  the  bank,  and  I  do 
not  know  where  they  came  from.”  Mr.  Schaffer  was  the 
writer  of  the  letter  referred  to,  and  of  course  would  have 
known  if  they  came  from  the  Lancaster  Bank,  at  his  own 
instance. 

I  come  now  to  the  Northern  Central  bonds.  There  were 
$11,300  of  these  bonds  entered  on  loan  account,  at  the  price 
of  $10,961,  being  97  per  cent.  Mr.  Whelan  says,  at  page 
863,  there  was  no  quotation  for  them  at  all,  and  that  they 
were  not  sold  in  this  market.  On  the  8th  of  November, 
1858,  they  were  sold  by  the  bank  at  $75,  a  loss  of  $2,814.25. 
These  bonds  were  purchased  April  25,  1856,  as  appears  on 
F.  S.  10.  The  sum  of  $10,961  was  paid  by  Mr.  Boker  at 
the  time  he  purchased  them.  They  were  bought  from  Mr. 
Slifer.  I  have  already  argued,  and  shall  not  repeat  the 
argument,  that  the  purchases  of  stocks  by  Mr.  Boker,  with 
the  money  of  the  bank,  without  authority,  was  at  his  risk. 
They  were  his  own  in  point  of  law.  They  were  not  the 
property  of  the  bank.  The  transaction  did  not  bind  the 
bank  in  any  way,  and  I  might  have  added  that  such  pur¬ 
chases  by  a  bank  are  forbidden  b}r  law. 

The  next  is  North  Penna.  bonds,  $10,000  at  $7,500. 
That  was  the  price  put  upon  them  by  Mr.  Boker.  They 
were  bought,  as  appears  on  F.  S.  10,  on  3d  September  ’56, 
at  73  5-8.  Mr.  Whelan  tells  you,  at  page  863,  that,  at  the 
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sold  in  November,  1858,  at  a  loss  of  $1,518. 

The  next  is  Cumberland  bonds,  there  were  $9,000  of  them, 
and  they  are  put  on  loan  account  at  $7,460,  being  about  83 
per  cent.  Where  Mr.  Boker  got  them  from,  or  what  he 
gave  for  them,  nobody  has  been  able  to  find  out,  and  we  do 
not  know.  Mr.  Burke  says  he  cannot  tell.  Mr.  Whelan 
says,  that  he  never  heard  of  a  sale,  or  quotation  of  them; 
that  he  does  not  know  where  the  Company  is,  that  they 
have  never  been  before  the  stock  board.  He  was  exam¬ 
ined  on  the  29 tli  December,  1863,  so  that  six  years  after 
this  transaction,  it  had  not  yet  become  known  in  this  mar¬ 
ket  where  that  Company  was,  or  anything  about  it.  These 
bonds  were  sold  in  May  and  October,  at  a  loss  of  $2,235. 

The  next  is  City  Six’s  $1,500,  which  were  bought,  see 
F.  S.  10,  on  the  11th  February,  1856,  for  $1,336.93,  and 
placed  on  the  loan  account  at  par. 

I  have  some  general  remarks  to  make  upon  this  Fifteenth 
Claim  before  I  leave  it,  in  reply  to  suggestions  that  have 
been  thrown  out  on  the  other  side.  My  learned  friend  has 
repeatedly  referred  to  Mr.  Schaffer  as  authority  that  Cres- 
centville  belonged  to  the  bank,  when  it  was  acquired.  This 
statement  is  founded  upon  a  passage  of  Mr.  White's  testi¬ 
mony,  at  page  43,  who  testified  that  Mr.  Schaffer  told  him, 
that  after  Crescentville  had  become  the  property  of  the 
bank,  Mr.  Boker  had  some  plan  of  dividing  a  portion  of  it 
into  lots,  for  country  houses ;  that  he  asked  Mr.  Schaffer 
what  Mr.  Boker’  smotive  was  for  such  an  operation,  and  that 
he  replied  he  supposed  it  was  to  relieve  the  bank  from  the 
heavy  burden  of  the  cost  of  the  property.  Mr.  Schaffer 
was  not  asked,  on  his  examination,  as  to  this  conversation, 
nor  does  Mr.  White  say  that  he  gave  the  time  when  Mr. 
Boker  devised  the  plan  to  cut  up  the  estate  into  building 
lots ;  it  was  “  after  Crescentville  had  become  the  property 
of  the  bank.”  The  previous  intention  of  Mr.  Boker,  when 
the  estate  was  by  his  own  avowal  his  own,  was  to  occupy 
the  entire  hill  part  of  it  for  a  country  seat  for  his  son,  as 
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Mr.  Evans  testified  at  pages  60  and  61,  not  to  cut  it  up  into 
building  lots,  and  tbis  is  precisely  what  Mr.  Schaffer  tes¬ 
tified,  when  he  was  cross-examined,  at  page  32,  vol.  1 . 

“  I  once  visited  the  Crescentville  property  at  the  request  of  Mr.  Bo- 
ker,  who  gave  me  to  understand  that  it  was  his,  and  that  he  had  some 
idea  of  building  a  house  there  for  his  son  George.  He  frequently 
talked  about  building  a  house  in  the  country  for  his  son.” 

On  the  next  page  he  states  when  and  how  he  knew  that 
Crescentville  belonged  to  the  bank. 

He  says : 

“  From  the  fact  of  its  being  on  the  books  of  the  bank,  in  the  loan 
account,  representing  a  certain  amount  of  the  assets.” 

It  is  quite  likely  that  Mr.  Boker  might  have  devised  a 
plan  to  cut  up  the  estate  into  building  lots  after  it  was 
entered  on  loan  account,  but  it  was  a  totally  different  plan 
from  his  original  plan,  to  devote  the  entire  hill  part  to  one 
cottage  property,  and  the  above  testimony  of  Mr.  Schaffer, 
shows  the  date  at  which  his  latter  plan  was  conceived. 

Next  it  is  said,  that  the  entries  on  bond  account  and  loan 
account,  show  that  the  estate  was  received  by  the  bank. 
I  have  shown  already  that  the  bank  discarded  this  pro¬ 
perty  and  refused  to  pay  interest  or  taxes,  when  they  found 
out  the  circumstances  connected  with  it. 

But  what  are  those  entries?  You  must  have  remarked 
that  my  learned  friends  were  reasoning  in  a  circle.  They 
say  the  Bank  did  this,  and  the  Bank  did  that ;  the  Bank 
paid  this,  and  the  Bank  received  that ;  and  prove  it  by 
arguing  that  entries  made  by  Mr.  Boker  in  one  account, 
which  the  Directors  never  saw  or  knew,  show,  that  his 
entries  in  another  account,  alike  secret,  bind  the  Bank; 
so  by  this  motion,  my  learned  friends  got  through  a  line 
of  argument  which  fairly  illustrated  the  logical  vice  of 
reasoning  in  a  circle. 

To  note  one,  among  many  scores  of  instances,  they  point 
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out,  that  on  February  14th,  1857,  bond  account  contains 
an  entry,  “  Evans  $1,125.”  (This  was  rent  of  Crescentville.) 
Then  we  have  the  assumption  that  bond  account,  (which  the 
Directors  did  not  see  or  know  of,)  was  an  account  of  the  bank 
and  that  this  entry,  “  Evans,  $1,125,”  proves  an  acceptance  of 
rent.  So  of  the  entries  going  from  B.  R.  2  into  bond  account ; 
they  assume  that  the  entries  in  bond  account  recognized 
B.  R.  2  as  an  account  of  the  Bank,  and  that  the  entries  in 
B.  R.  2  bind  the  bank. 

It  is  also  said  by  my  learned  friends,  that  Mr.  Boker 
entered  Crescentville  on  loan  account  at  $42,000,  and  that 
it  is  remarkable  and  improbable,  that  a  property  which  cost 
$49,637.91  would  be  put  on  the  bank  at  $42,000  if  the  loss 
would  fall  on  him;  and  that  this  instance  is  inconsistent  with 
the  charge  of  the  bank,  that  all  the  other  assets  on  loan  ac¬ 
count  were  overpriced,  while  here  he  underpriced  this  estate 
below  cost,  which  he  would  not  have  been  likely  to  do  if 
he  was  seeking  to  transfer  it  from  himself  to  the  bank ;  and 
that  this  was  a  damaging  circumstance  in  the  bank’s  case. 
My  learned  friend,  Mr.  Montgomery,  has  over  and  over 
again  repeated .  this  train  of  remark.  I  desire  you  to  re¬ 
member  it,  because  I  shall  show,  when  I  consider  the  next 
and  last  claim,  that  when  the  remittance  I  have  already 
mentioned,  was  received  on  the  27th  of  November,  1857, 
from  the  North  American  Trust  Company,  the  first  thing 
Mr.  Boker  did  was  to  take  this  loss  of  $7,637.91,  bodily 
out  of  it,  and  charge  the  bank  with  it.  This  demolishes 
the  structure  raised  by  my  learned  friend,  and  proves  the 
extent  of  Mr.  Boker’s  good  faith  in  the  transaction. 

Connected  intimately  with  that  property,  is  “  the  Fifth 
Street  Store.”  You  remember,  sir,  the  facts  in  reference  to 
this  estate.  The  consideration  mentioned  in  the  deed  to 
Mr.  Boker,  was  $25,000.  The  property  was  taken  by  him 
with  Crescentville.  The  two  were  a  unit  in  the  transaction. 
It  is  not  entered  on  the  loan  account.  The  deed  was  not 
exhibited  to  the  Examining  Committee  in  November,  nor 
in  December,  1857.  No  Director  has  been  questioned  about 
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it.  It  appears  that  the  deed  was  found  in  the  bank,  and 
the  Directors,  after  Mr.  Boker’s  death,  appointed  a  Com¬ 
mittee  to  inquire  as  to  its  value.  The  Committee  never 
reported.  The  property  is  now  owned  by  Mr.  Thurlo,  says 
Mr.  Hughes;  how  he  got  it  does  not  appear.  The  bank 
never  authorized  or  ratified  the  acquisition  of  it.  Pay¬ 
ments  of  ground-rents,  interest,  and  taxes,  appear  in  the 
bond  account,  (which  the  Directors  did  not  see,)  and  the 
following  in  Mr.  Boker’s  private  receipt  book,  viz.;  July 
9th,  1856,  Parker  $500 ;  November  13th,  ’56,  Esherick 
$120;  January  6th, ’57,  Parker  $500;  April  8th, ’57,  $500  ; 
May  15th,  ’57,  Esherick  $120;  July  2d,  ’57,  Parker  $500; 
November  5th,  ’57,  Parker  $500;  November  23d,  ’57. 
Esherick  $120  (See  pages  796  to  800.)  It  also  appears, 
(vol.  2,  p.  137,)  that  Thurlo,  Hughes  &  Co.,  gave  four  notes 
of  $1,000  each,  for  one  year’s  rent  of  the  store,  but  they 
were  discounted  January  12th,  1857,  for  cashier’s  account, 
and  then  that  cashier’s  check  was  credited  to  bond  account 
on  the  same  day,  so  that  the  apparent  payment  to  bond  ac- 
ccount  was  with  bank  money,  and  no  payment  at  all.  At 
least  two  of  the  notes  appear  among  the  $31,312.70  of 
notes  compromised  in  November  1857.  For  that,  I  refer 
to  vol.  1,  pane  390,  to  wit,  the  notes  due  January  13th,  and 
April  13th,  1858. 

Again;  my  learned  friend  contends  that  the  Committee 
did  not  treat  with  Mr.  Boker  as  a  debtor.  It  is  true  that 
Mr.  White,  in  answer  to  a  question  of  my  learned  friends, 
said,  that  the  Examining  Committee  of  1857  did  not  treat 
with  Mr.  Boker  as  a  debtor.  Why,  of  course  they  did  not. 

If  the  Board  had  then  known  the  facts,  as  the  same 
Board  a  short  time  afterwards  knew  them,  they  would  have 
done  then,  as  they  did  afterwards,  and  are  now  doing  be¬ 
fore  you,  namely :  they  would  have  treated  Mr.  Boker  as  a 
debtor,  and  called  him  to  account.  The  Examining  Com- 
mittee  of  1857  did  not  treat  with  him  as  a  debtor,  because 
they  believed  what  Mr.  Boker  said  to  them.  They  took 
his  word  that  the  assets  exhibited,  were  received  in  pay- 
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ment  of  doubtful  debts  due  the  bank.  Mr.  Boker  did  not 
show  them  the  bond  account,  nor  loan  account,  nor  B.R.  2, 
or  F.  S.  9  and  10,  nor  describe  the  history  of  Crescentville, 
or  the  Beaver  Meadow  stock,  nor  the  Sunbury  bonds,  nor 
any  other  of  the  assets.  But  after  his  death,  and  immedi¬ 
ately  after  his  death,  in  consequence  of  the  energetic  action 
of  Mr.  White,  as  soon  as  the  collateral  note  account  was 
discovered,  and  the  accounts  of  which  it  was  the  successor, 
the  Board  then  did  treat  him,  and  have  ever  since  treated 
him,  as  a  debtor. 

Next,  it  is  said,  that  the  directors  could  not  have  believed 
that  the  “specie  funds”  on  hand  amounted  to  the  sums  ap¬ 
pearing  on  the  book  called  the  “State  of  the  Bank.”  Why 
not?  The  counsel  relied  upon  the  theory  of  Mr.  Burke, 
who  gave  his  opinions  freely  upon  what  the  directors  knew 
or  did  not  know,  and  what  they  believed  or  did  not  believe. 
That  item  embraced  specie,  Girard  Bank  notes  on  hand, 
notes  and  checks  of  other  banks,  the  demand  loans,  and 
individual  depositors.  That  account  on  the  general  ledger 
was  heavy.  The  bank  had  large  deposits.  The  state,  and 
the  brokers  and  bankers,  and  banks  keeping  their  accounts 
there,  deposited  heavily,  and  business  men  of  large  means. 
The  total  of  specie  funds,  therefore,  would  not  lead  the 
directors  to  suppose  that  it  included  outside  discounts,  and 
it  is  verv  certain,  from  the  evidence  of  Mr.  White,  that 
they  did  not.  The  floating  daily  balance  of  deposits  ap¬ 
peared  in  the  item  “specie  funds,”  of  course. 

But,  it  is  said,  that  the  B.  R.  accounts  were  bank  ac¬ 
counts,  and  my  learned  friend  subdivided  this  point  into 
twelve  heads  or  reasons,  and  this  branch  of  his  argument 
exhibited  system  and  order. 

First.  That  Mr.  Schaffer  and  the  directors  knew  of  these 
B.  R.  accounts. 

Second.  That  confessed  bank  accounts,  of  which  he  enu¬ 
merated  nine,  appeared  on  the  individual  ledger;  and  that 
individual  accounts,  of  which  he  instanced  three,  appeared 
in  the  general  ledger. 
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Third.  That  the  B.  B.  accounts  paid  bank  expenses. 

Fourth.  That  they  got  accounts  for  the  bank. 

Fifth.  That  they  paid  interest  on  deposits. 

Sixth.  That  they  were  profitable  and  enriched  discount 
and  interest  account. 

Seventh.  That  they  were  the  means  of  getting  rid  of 
relief  notes  and  other  uncurrent  funds. 

Eighth.  That  they  paid  bonus  and  charter  expenses. 

Ninth.  That  they  paid  legislative  and  political  expenses. 

Tenth.  That  they  were  intermingled  and  blended  with 
bank  accounts  on  the  general  ledger. 

Eleventh.  That  they  were  adopted  in  bank  examinations. 

Twelfth.  That  they  were  not  Mr.  Boker’s  private  ac¬ 
count.  Here  are  instances  of  reasoning  in  a  circle  by 
which  entries  in  one  account,  unknown  to  the  directors, 
are  assumed  to  recognize  entries  in  another,  also  unknown 
to  the  directors. 

The  first,  fourth  and  eleventh  are  unsupported  by  evi¬ 
dence,  as  I  elsewhere  show.  The  third,  fifth  and  sixth  refer 
to  credits  which  will  be  considered  by  and  by.  The 
seventh  is  immaterial,  because  regular  discounts  would 
have  answered  the  same  purpose.  The  eighth  and  ninth 
refer  to  unlawful  expenses,  and  are  rejected,  except  as  to 
re-charter  expenses  to  a  certain  amount.  The  twelfth 
seems  to  be  a  sequitur  or  result  of  the  rest,  and  the  others 
refer  to  entries  made  by  Mr.  Boker,  unknown  to  the  bank. 

But,  what  does  all  this,  if  true,  prove  ?  Does  it  prove 
that  Mr.  Boker  did  not  use  and  make  profit  of  the  bank 
money  traced  to  his  hands  ?  Does  it  show  that  he  ac¬ 
counted  for  the  money,  except  in  regard  to  credits,  under 
certain  of  the  heads,  each  of  which  credits  stands  upon 
the  proofs  which  are  presented  in  support  of  it?  Are 
these  heads  of  argument  presented  as  circumstantial  evi¬ 
dence  that  the  directors  knew  of  Mr.  Boker’s  doings  ?  If 
so,  they  are  contradicted  by  the  express  testimony  of  the 
directors  examined  before  you  to  the  contrary.  It  is  not 
proved,  it  is  disproved,  that  the  directors  ever  saw  these 
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accounts ;  it  is  not  denied  that  each  and  every  entry  re¬ 
ferred  to  was  made  by  direction  of  Mr.  Boker.  Then  why 
spend  time  in  discussing,  or  contradicting,  or  explaining 
them?  Need  I  remind  you  that  the  confessed  bank  ac¬ 
counts,  referred  to  by  my  friend,  include  collateral  note 
account,  which  was  a  secret  account  until  Mr.  White  dis¬ 
covered  it ;  that  contingent  account  was  only  nominally  an 
account  of  overs  and  shorts,  used,  after  it  was  opened,  to 
record  large  deposits  and  drafts,  and  unnecessary  for  its 
avowed  purpose,  as  is  shown  by  the  fact  that  it  commenced 
in  1852,  ended  in  1858,  and  that  such  an  account  was  never 
opened  before  nor  since  ;  that  “C.  S.  Boker  special,”  and  “  C. 
S.  Boker  rents,”  were  secret  accounts  of  bank  monies;  that 
there  was  no  bond  account  in  the  bank  prior  to  December, 
1856,  except  one,  opened  in  1853,  to  record  the  deposits  of 
a  banking  firm,  with  the  Girard  Bank;  that  the  suspense 
account  is  not  on  the  individual  ledger  at  all,  excepting 
only  one  entry  (see  p.  168,  vol.  2,)  made  after  Mr.  Boker’s 
death  ;  that  cashier’s  account  is  substantially  a  depositor’s 
account,  each  entry  of  discount  being  one  that  would  be 
entered  upon  the  private  account  of  a  borrower,  if  a  de¬ 
positor.  But  all  this  does  not  aid  us  in  the  investigation 
of  Mr.  Boker’s  dealings  with  the  money  of  the  bank.  I 
adopt  the  language  of  my  learned  friend,  who  said,  on  the 
fiftieth  day  of  his  argument,  p.  18  : 

“1  take  it  that  this  case  is  above  the  dominion  of  mere  usage.  Our 
question  is,  what  was  done  with  the  money?  What  was  the  practical 
result?  It  is  not  a  question  of  book-keeping;  it  is  not  a  question  of 
how  wrongly  or  how  rightly  these  entries  were  made  ;  any  entry  is  right 
which  produces  the  result  it  ought  to  produce,  and  any  entry  is  wrong 
which  does  not  do  that.  The  question  is,  what  was  done  with  the 
money  ?” 

I  present  to  you  a  statement  of  the  different  entries  of 
“bond  account”  in  Mr.  Boker’s  books,  F.  S.,  16  and  17,  and 
F.  S.,  3,  and  “F.  S.,  Jan.  13,  1863,”  placing  them  side  by 
side  for  comparison  and  contrast. 
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Different  Entries  of  Bond  Account 
17.”  and  “F.  S.,  3,”  and  “F.  S. 
side,  for  comparison  and  contrast. 
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You  have  heard  a  great  deal  of  discussion  upon  the  sub¬ 
ject  of  these  different  entries  by  Mr.  Boker;  they  are  all 
very  interesting  and  important,  but  you  have  not  had  them 
placed  before  you  so  that  at  a  glance,  you  could  see  them, 
side  by  side.  First,  these  constitute,  I  believe,  all  that  have 
been  referred  to  in  the  argument,  or  exist  in  the  evidence, 
anterior  to  the  opening  of  loan  account.  In  F.  S.  16,  under 
date  of  October,  1855,  we  have  a  statement  of  assets,  but 
not  headed  bond  account.  Second,  we  have  the  de¬ 
posit  book  F.  S.  17,  under  date  of  December,  1856, 
which  is  headed  bond  account,  and  was  dated,  apparently, 
on  or  after  the  26th  of  December,  1856.  Third,  we  have 
a  statement  on  a  little  pass  book,  produced  here  as  late  as 
January  13,  1863,  by  the  administrators,  that  is  headed 
“  Bond  and  Stock  Account/’  It  begins  December  26,  1856, 
aud  the  entries  on  the  subsequent  pages  are  on  and  after 
January  2,  1857,  and  that  is  important,  because  the  entry 
of  January  2,  1857,  is  the  first  entry,  regular  or  irregular, 
connecting  the  Bank  and  Crescentville  property.  Lastly, 
we  have  the  book  F.  S.  3.  Here  you  observe,  side  by 
side,  all  the  entries  upon  these  four  pass  books.  They 
were  secret  entries,  in  Mr.  Boker’s  writing,  and  they  appear 
to  me  to  have  been  made  to  furnish  himself  with  informa¬ 
tion  of  what  he  had  on  hand,  to  satisfy  the  amount  of  the 
debt  due  to  the  cash  drawer,  although  the  latter  three 
are  headed  bond  account,  indicating  an  intention  to  intro¬ 
duce  them  subsequently  into  the  account  of  that  name. 
I  proceed  to  verify  this  table  by  a  careful  comparison  with 
the  entries  in  the  different  pass  books,  made  by  Mr.  Boker. 
With  these  references  to  the  testimony,  and  some  general 
remarks,  I  will  conclude  the  discussion  of  the  Fifteenth 
Claim.  The  claim  is  a  large  one ;  but  it  represents  abso¬ 
lute  losses,  which  must  be  borne  either  by  the  bank  or  by 
Mr.  Boker.  There  is  no  other  party  named  or  suggested, 
upon  whom  any  portion  of  these  losses  can  be  cast.  The 
evidence  in  reference  to  each  one  of  these  items,  is  clear 
and  distinct,  and  you  will  have  no  difficulty  in  coming  to 
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a  decision  upon  a  view  of  the  law  and  the  facts  in  relation 
to  each  of  them.  As  to  Crescentville,  the  sum  of  $42,000, 
stated  on  loan  account,  is  claimed  to  be  a  total  loss. 

In  reference  to  the  sixty  one  shares  of  common  stock, 
the  loss  is  $610,  the  difference  between  $55,  the  price 
fixed  on  loan  account,  and  $45,  the  value  at  that  time.  As 
to  the  preferred  stock,  the  loss  is  $4,400,  being  the  differ¬ 
ence  between  $50,  its  value,  and  $60,  the  price  at  which 
Mr.  Boker  fixed  it  on  the  bank,  both  these  prices,  as  you 
are  aware,  being  larger  and  higher  than  the  prices  fixed 
by  himself  in  F.  S.  3,  a  few  days  before.  On  Sunbury 
bonds,  the  claim  is  $13,350,  being  the  difference  between 
50  and  80  per  cent,  the  real  value,  and  the  price  fixed  by 
Mr.  Boker  on  $46,500  of  these  bonds.  On  North  Pennsyl¬ 
vania  bonds  the  loss  is  $2,175,  being  the  difference  between 
75  per  cent,  the  price  fixed  on  loan  account,  and  53  J,  which 
Avas  the  value  of  these  bonds  on  that  day,  and  in  that 
month.  On  Northern  Central  bonds,  which  Mr.  Boker 
placed  at  $97,  the  claim  is  $2,486,  the  difference  between 
that  price  and  75  per  cent,  which,  under  the  testimony  in 
this  cause,  is  a  high  valuation.  In  reference  to  Alleghany 
Mining  or  Cumberland  bonds,  the  claim  is  for  $2,960, 
being  the  difference  between  82 f  and  50  per  cent.,  the 
highest  estimate  you  can  place  upon  them.  The  loss  on 
the  City  Sixes,  $1,500,  is  $163.07,  being  the  difference 
between  what  the  entry  on  F.  S.  10  shows  that  he  paid 
for  them,  and  the  par  price  at  AA’hich  he  placed  them  on  loan 
account.  In  every  possible  view  of  this  cause,  irrespective 
of  the  evidence  in  reference  to  values,  heavy  losses  Avere 
sustained  by  the  bank.  I  have  pointed  out  a  loss  on  Cres¬ 
centville.  Even  supposing,  Avhich  I  do  not  admit,  and  I  trust 
you  do  not  suppose  that  I  did  admit,  that  Mr.  Boker  was 
entitled  to  the  benefit  of  the  sale  made  by  the  bank,  at 
$45,000  ;  even  in  that  vieAv  of  the  case,  'there  was  a  heavy 
loss  on  this  transaction  made  by  the  bank,  the  bank  being 
the  innocent  party,  and  Mr.  Boker  being  the  responsible 
party  who  conducted  the  transaction,  and  brought  the  loss 
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upon  the  bank.  The  bank  was  not  the  agent  of  Mr.  Boker 
in  selling  that  property.  Mr.  Boker  is  not  entitled  to  the 
benefit  of  that  sale,  which  was  made,  as  you  know,  at  a 
time  during  the  late  war,  when  the  prices  of  factory  pro¬ 
perty  were  at  a  very  high  rate,  and  no  doubt  enabled  the 
bank  to  secure  a  much  higher  price  than  the  property 
would  have  brought  at  any  time  previous  to  the  war.  But, 
take  another  view  of  the  case,  for  argument  sake.  Suppos¬ 
ing  that  Mr.  Boker  was  entitled  to  the  benefit  of  that  sale, 
and  that  the  measure  of  compensation  to  the  bank  was  the 
actual  loss  on  all  the  items  in  this  claim,  the  actual 
loss  on  the  sale  of  Crescentville  was,  as  I  have  shown,  $33,- 
132.27,  and  the  actual  loss  on  the  sale  of  the  Northern  Cen¬ 
tral  bonds,  was  $2,515.  The  actual  loss  on  the  North  Penn¬ 
sylvania  bonds  was  $1,518 ;  the  actual  loss  on  these  Alle¬ 
ghany  Mining  bonds,  which  were  not  sold  until  May  and 
October,  1862,  was  $2,235,  making  altogether  $39,699.52, 
which  sum  the  bank  is  out  of  pocket  actually.  And  in 
this  connection,  I  have  not  included,  the  City  Six’s,  $1,500, 
nor  the  Sunbury  bonds,  nor  the  Beaver  Meadow  stocks, 
which  are  yet  held  by  the  company,  who  have  refused  to 
transfer  the  stock  to  the  bank.  So  that  in  every  view  of 
the  case  there  is  a  heavy  loss  to  the  bank. 

But  I  beg  you  to  bear  distinctly  in  your  mind  that  the 
legal  measure  of  compensation  to  the  bank  is  the  dif¬ 
ference  between  the  value  of  the  property  at  the  time  it  was 
placed  on  the  loan  account,  and  the  'price  at  which  Mr.  Bo¬ 
ker  placed  it  on  loan  account,  Mr.  Boker  acting  at  that 
time  in  the  incompatible  capacity  of  buyer  and  seller.  I 
have  not  been  under  the  necessity,  in  the  discussion  of  this 
or  any  other  claim  of  the  bank,  to  refer  to  the  familiar  rules 
of  law  on  the  subject  of  the  conflict  of  evidence,  or  the  re¬ 
conciling,  or  preponderance  of  testimony,  because  such 
phrases,  as  the  conflict,  or  reconciling,  or  the  preponderance 
of  testimony  would  be  inappropriate  in  this  cause,  where  the 
testimony  is  all  on  one  side.  You  have  not  heard  one 
living  witness  state  any  fact  or  facts,  to  invalidate  any  one 
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of  the  claims,  and  as  to  this  particular  claim,  I  build  myself 
strongly  upon  the  foundation  laid  by  Mr.  White,  who 
has  testified  that  the  purchase  of  the  assets  in  question 
was  not  authorized,  nor  afterwards  ratified  by  the  Board 
of  Directors,  neither  Crescentville,  Beaver  Meadow  stock, 
Sunbury  bonds,  North  Pennsylvania,  Northern  Central, 
Alleghany  Mining,  nor  City  Six’s — not  one. 

By  the  Auditor. — In  the  case  of  the  Fifth  street  store, 
was  that  a  mortgage  or  a  deed  ? 

Mr.  Hirst. — It  was  a  deed.  It  has  been  exhibited  to 
you ;  it  was  an  absolute  conveyance  in  fee  to  Mr.  Boker. 
The  consideration  on  the  deed  is  $25,000  ;  the  property  was 
subject  to  a  ground  rent  to  Mr.  Parker,  of  $2,000  per  year, 
payable  quarterly,  $4,000  mortgages  to  Mr.  Esherick. 


Twentieth  Claim. 

I  now  proceed  to  discuss  the  Twentieth  and  last  Claim. 
It  is  as  follows  : 

To  the  following  losses  which  Mr.  Boker  placed  on  the 
bank,  by  deducting  the  same  from  the  remittance  of  the 
N.  A.  Trust  Co.,  on  the  27th  Nov.  1857. 


Yol.  2,  p.  434,  loss  on  Crescentville . $7,637  91 

“  438,  “  “  .  2,719  95 

- $10,357  86 

“  436,  “  $100,000  City  Six’s .  7,250 


“  “  Thurlo,  Hughes  &  Co.’s 

notes,  including  part  of 
Mr.  Boker’s  private  debt 
due  to  him  by  that  firm 

of  $20, 000 .  34,312  70 

Deduct  credit .  2,345  50 

- $31,967  20 

“  440,  “  Godfrey’s  notes .  5,468  42 

$55,043  28 

On  the  subject  of  this  claim  I  may  say  that  there  is  an 
entire  concurrence  as  to  the  facts  connected  with  it,  be- 
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tween  our  learned  friends  and  ourselves,  because  we  have 
adopted,  as  they  have  adopted,  Mr.  Burke’s  view  of  them. 

This  twentieth  claim  has  been  called  a  “  deficiency.”  It 
is  so  in  the  sense  of  any  loss  being  a  deficiency  in  the 
assets  of  a  bank,  or  an  individual  ;  but  the  true  descrip¬ 
tion  of  it,  is  a  loss  on  bond  account.  The  amount  of  that 
loss  was  $55,981.55,  Vol.  2,  page  435,  of  which  the  above 
items  form  a  part.  The  facts  relating  to  it  are  these,  and  I 
state  them  to  you  as  the  undisputed  history  of  the  claim. 
On  the  27th  of  November,  1S57,  the  Girard  Bank  received 
a  remittance  from  New  York,  on  account  of  their  claim 
against  the  North  American  Trust  Co.,  of  $139,953.50,  in 
cash.  Of  that  sum,  profit  and  loss  was  credited  with 
$52,626.74.  In  other  words,  although  this  payment  might 
well  have  been  supposed  to  yield  a  large  credit  to  profit 
and  loss,  the  credit  was  only  that  amount ;  the  balance, 
amounting  to  $87,326.76,  was  then  debited  to  loan  account, 
Yol.  1,  page  201,  that  day  being  the  very  day  loan  account 
was  opened.  I  have  not  been  able  to  suggest  any  other 
reason  than  this,  for  the  opening  of  loan  account  at  all. 
That  same  item  stood  on  assets  account,  on  that  day,  at 
$31,345.21,  Mr.  Boker  went  to  Mr.  Lane,  and  instructed 
him  to  open  loan  account,  asking  him  to  ascertain  what 
amount  was  necessary  to  balance  it.  Mr.  Lane  told  him 
$87,326.76,  and  then,  and  there,  by  the  direction  and  dic¬ 
tation  of  Mr.  Boker,  that  amount  was  entered  on  loan  ac¬ 
count,  substituting  it  for  the  amount  I  have  just  given  you 
of$31,345.21,  Vol.  1,  page  359.  You  observe  that  unless 
loan  account,  or  some  other  new  account  had  been  opened 
that  entry  of  $31,345.21  on  assets  account,  could  not  have 
been  forced  up  as  it  was,  to  the  sum  of  $87,326.76.  Bond 
account  had  existed  for  a  year.  The  balance  of  assets  ac¬ 
count  (which  included  the  N.  A.  Trust  debt)  of  $31,345.21, 
was  transferred  to  bond  account,  October  1,  1857,  and 
assets  account  then  closed,  bond  account  thenceforward 
was  entitled  to  a  credit  for  that  sum,  when  the  remittance 
arrived,  and  profit  and  loss  to  the  balance. 
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As  Mr.  Lane  says,  there  was  no  reason  for  changing  the 
name  of  bond  account,  or  opening  a  new  one  at  all,  except 
the  reason,  which  is  a  self-evident  truth,  that,  if  that  ac¬ 
count  had  gone  on,  the  item  of  $31,345.21  would  have 
stood  there,  and  Mr.  Boker  could  not  have  forced  it  to 
$87,326  76.  Mr.  Boker  would  have  been  compelled  to  dis¬ 
close  upon  the  face  of  the  account,  that  he  took  from  the 
money  received  from  the  North  American  Trust  Go.,  over 
$10,000  on  account  of  Crescentville,  $7,250,  the  loss  on 
his  speculation  in  the  $100,000  of  City  Six’s,  and  the  loss 
on  Thurlo,  Hughes  &  Co.’s  notes,  amounting  to  near  $32,000. 
No  reason  did  exist ;  the  learned  counsel  have  given  none; 
nor  can  human  wit  or  ingenuity  indicate  any,  for  the  open¬ 
ing  of  loan  account,  except  that  it  was  necessary,  either  to 
force  the  item  of  $31,000  up  to  $87,000,  or  to  give  the 
details  of  the  difference,  which  would  have  been  a  very 
unpleasant  task  indeed.  On  the  subject  of  the  definition 
of  “deficiency,”  I  quote  from  my  learned  friend  Mr.  Mont¬ 
gomery’s  argument,  that  the  true  construction,  or  defini¬ 
tion,  of  this  claim  is  not  a  deficiency,  but  a  loss  on  bond 
account. 

On  30th  day,  page  3,  of  Mr.  Montgomery’s  argument,  he 
says  : 

“  The  word  deficiency  is  badly  chosen,  and  does  not  define  properly 
the  meaning  of  what  the  bank  claims  ;  it  might  with  more  propriety 
have  been  called  by  the  general  term  of  loss.” 

On  36th  day,  page  1,  of  Mr.  Montgomery’s  argument, 
says  that  the  bank  asked  for— 

“The  difference  between  $31,345.21,  on  assets  account,  and  the 
$87,320.76,  to  -which  they  say  that  sum  was  raised  by  Mr.  Boker,  when 
on  November  27,  1857,  he  opened  loan  account.” 

As  to  the  accuracy  of  Mr.  Burke  on  this  subject,  my 
learned  friend  says  that  Mr.  Burke — 

“  Has  told  you.  and  shown  you  exactly  how  that  loss  occurred.” 
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On  the  same  day,  page  22,  Mr.  Montgomery  says  : 

“  Nothing  can  be  added,  sir,  to  the  extensive  analysis  of  Mr.  Burke, 
and  as  it  has  the  certainty  of  arithmetic,  it  is  thoroughly  satisfactory, 
and  the  more  so,  as  it  has  not  been  impugned  by  any  evidence  on  the 
part  of  the  bank.  It  is  quite  manifest  that  until  the  completion  of  the 
capital  of  the  bank,  by  the  influx  of  North  American  Trust  Company’s 
moneys,  it  was  not  necessary  to  put  upon  the  books  anything  which 
would  have  proclaimed  to  the  world,  that  the  capital  was  otherwise 
than  whole.” 

At  page  7,  86tli  day,  Mr.  Montgomery  says,  referring  to 
Mr.  Burke’s  statement : 

“  From  page  431,  down  to  page  443,  vol.  2,  we  shall  show  you  every 
dollar,  item  by  item,  of  that  loss  of  $55,981.55,  where  it  was  lost,  how 
it  was  lost,  and  why,  out  of  cash  just  then  received  from  the  North 
American  Trust,  it  was  necessary  to  take  $55,000,  in  order  to  com¬ 
plete  the  capital,  or  what  was  the  same  thing,  the  balance  of  $523,000 
on  bond  account  to  its  debit.” 

Mr.  Lane  tells  you  that,  but  for  this  $55,981.55,  so  taken 
out  by  Mr.  Boker,  and  deducted  from  that  money,  there 
would  have  been  a  profit,  to  the  credit  of  profit  and  loss 
of  $108,000,  instead  of  $52,626.74,  and  that  $55,981.55 
would  have  been  a  larger  sum  of  profit.  In  discussing 
that  testimony,  Mr.  Montgomery  says,  36th  day,  page  16  : 

“True,  if  there  had  been  no  loss,  there  would  have  been  $108,000  to 
the  credit  of  profit  and  loss  by  that  remittance  of  $139,000,  but  there 
was  a  loss  of  $55,981,  -which  loss  they  now  claim  of  this  estate.” 

On  the  36th  day,  page  5,  he  says : 

“Here  Mr.  Boker  closed  asset  account  with  $31,345.21  short  of  the 
capital.  He  found  he  wanted  on  loan  account  $87,000,  because  there 
was  a  loss  of  $55,000  on  bond  account.  He,  therefoie,  took  this 
$55,000  out  of  the  North  American  Trust  money,  which  had  at  that 
time  come  in,  in  order  to  complete  the  capital,  and  carried  the  balance 
to  credit  of  profit  and  loss.” 

At  page  13,  day  36,  he  says: 

“  Look  for  a  moment  on  page  434,  and  you  will  see  the  authority  for 
what  I  said,  in  regard  to  the  Crescentville  matter.  It  is  valued  in  loan 
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account  at  $42,000.  being  a  loss  of  $7,637.91.  At  page  138,  Mr. 
Hughes  gives  you  the  amount  of  notes  returned  for  Crescentville,  and 
subsequently  there  was  on  McCalrnont’s  mortgage  paid  off  on  page 
199,  which  being  added  to  these  notes  returned,  makes  the  sum  of 
$49,637.91.” 

On  the  27th  November,  1857,  Mr.  Boker  was  engaged 
in  a  very  important  and  absolutely  indispensable  duty  of 
presenting  assets  sufficient  to  square  bond  account.  He 
had  a  deficiency  of  $55,000  to  manage.  He  asked  Mr. 
Lane  how  much  was  wanted  to  balance  the  account.  Mr. 
Lane  told  him.  Mr.  Boker  either  had  not,  or  would  not 
pass  over  to  the  bank,  any  more  Beaver  Meadow  stock,  or 
any  other  assets  to  make  up  that  sum,  but  instead  of  doing 
so,  Mr.  Boker  directed  him  to  force  an  item  to  the  neces¬ 
sary  amount,  with  a  happy  facility,  equal  to  the  promptness 
with  which  he  had  so  often  filled  up  blank  checks  to  an¬ 
swer  the  same  purpose.  I  proceed  to  read  Mr.  Burke’s  tes¬ 
timony  from  pages  481  to  446,  vol.  2. 

You  see  that  at  page  434,  it  appears  that  $7,637.91  of 
the  remittance  was  absorbed  by  loss  on  Crescentville ; 
$42,000  had  been  charged  to  loan  account :  this  was  addi¬ 
tional. 

Thus  falls  all  that  my  learned  friend  has  said  about  Mr. 
Boker,  charging  the  bank  only  $42,000  for  Crescentville, 
because,  according  to  the  undisputed  facts,  $7,637.91  of  the 
North  American  Trust  money,  as  soon  as  it  came,  was  used 
by  Mr.  Boker  to  balance  that  amount  of  superadded  cost. 
He  took  a  good  deal  more,  as  I  shall  show  you  directly  on 
the  same  account.  So  that,  on  that  day,  out  of  that  remit¬ 
tance,  for  which  my  learned  friend,  Mr.  Montgomery,  argued 
to  you,  Mr.  Boker  was  waiting  anxiously,  (and  I  agree 
with  him,  but  not  for  the  same  reason,)  the  first  thing  he 
did  with  the  money,  was  to  take  $7,637.91  of  it,  to  make 
up  the  cost  of  the  Crescentville  property. 

Why  not  enter  that  somewhere  ?  Books  were  provided 
by  the  bank,  why  not  make  that  entry  somewhere  in 
those  books  ?  Here  you  will  see  the  force  of  the  remark 
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I  submitted  on  tlie  duty  of  Mr.  Bolcer  to  make  true 
and  accurate  entries  on  the  books  of  the  bank.  If  he  had 
stated,  as  Mr.  Burke  has  stated,  the  details  of  the  $55,000) 
here  under  discussion,  the  entries,  if  submitted  to  the  Di¬ 
rectors,  as  it  was  also  his  duty  to  do,  would  have  necessarily 
called  for  explanations,  and  uncovered  the  F.  S.  9  and  10,  and 
B.  R.  acc’ts.  These  details  were  so  buried  up  in  the  forced 
entry,  that  the  general  bookkeeper  could  not  explain  them; 
but  the  industry,  research,  and  ability  of  Mr.  Burke,  has 
brought  them  into  view.  lie  has  proved  to  the  satisfaction 
of  both  parties,  that  the  first  use  made  of  the  remittance,  was 
to  satisfy  a  loss  on  a  property  which  Mr.  Boker  had  bought 
nineteen  months  before,  and  had  not  told  the  Board  any¬ 
thing  about  it.  You  will  please  observe  that  the  Directors 
knew  nothing  of  this  application  of  the  money.  They  sup¬ 
posed  that  Crescentville  cost  $42,000 ;  they  were  told  they 
were  getting  it  for  that,  were  they  not?  Mr.  White  says, 
that  it  was  always  represented,  that  the  prices  at  which  the 
assets  on  loan  account  were  charged,  were  cost  prices.  He 
further  tells  you,  the  Directors  valued  Crescentville  at 
nought,  and  consequently  that  $42,000  was  $42,000  more 
than  the  property  was  worth.  But  here  the  bank  is  made 
to  pay  for  it,  out  of  a  cash  remittance,  the  further  sum  of 
$7,637.91. 

Next,  Mr.  Boker  on  the  18tli  of  October,  1854,  bought 
$100,000  of  City  Sixes  for  $94,750,  and  charged  the  cost  to 
the  drawer  on  F.  S.  10,  without  authority,  and  kept  the  in¬ 
vestment  three  years,  paying  heavy  amounts  of  interest  to 
brokers  in  the  meantime.  He  sold  it,  also  without  authority, 
at  a  loss  of  $7,250  on  the  4th  of  September,  1857,  at  the  com¬ 
mencement  of  the  panic  of  that  year.  He  actually  took  that 
loss  bodily  out  of  the  remittance  of  the  North  American 
Trust  Company,  vol.  2,  page  436.  AYell,  sir,  the  Crescent¬ 
ville  transaction  was  bad  enough,  but  this  was  worse.  He 
did  tell  the  Committee  something  about  Crescentville  which, 
however,  was  not  correct,  but  he  told  them  nothing  about 
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these  City  Sixes.  This  loss  was  covered  up  like  the  Cres- 
centville  item  in  this  forced  entry  on  loan  account. 

I  have  not  heard  my  learned  friends  argue  that  the  bank 
ought  to  pay  that  loss.  They  could  not,  because  they  have 
professional  reputation  to  lose.  My  learned  friend,  Mr. 
Wharton,  read  to  you  from  the  long  book  of  Mr.  Boker,  en¬ 
tries  of  profits  on  stock  speculations,  but  this  was  not  there. 
The  losses  were  not  there,  though  the  profits  were.  The 
profits  went  to  Mr.  Boker’s  private  account,  but  this  loss 
was  put  upon  the  bank.  I  have  not  yet  heard,  nor  do  I 
think,  that  the  wit  of  man  could  suggest  an  argument  to 
prove,  that  Mr.  Boker  is  not  liable  to  pay,  or  rather,  to  re¬ 
turn  this  sum  of  $7,250. 

The  next,  and  an  important  item,  on  page  486,  “November 
23d,  1857  ;  amount  compromised  with  Thurlo,  Hughes  &  Co., 
$84,812.70,  for  which  certain  machinery  and  merchandize 
were  received.  The  merchandize  seems  to  have  produced  at 
least  $2,345.50.  What  was  that  transaction  ?  Among  the 
compromised  notes  were  some  which  Mr.  Boker  received  for 
his  private  debt,  and  others,  which  he  privately  discounted, 
appearing  on  F.  S.  16  under  date  of  April,  1856,  afterwards 
placed  as  I  have  shown  you,  upon  the  discount  book  of  the 
bank  marked  “  interest  paid,”  paper  unprotected  by  collater¬ 
als  or  endorsers.  I  have  already  discussed  freely  and  fully 
the  subject  of  the  responsibility  of  Mr.  Boker  for  the  loans  to 
Thurlo,  Hughes  &  Co.  If  he  was  in  their  pay  he  stood 
guarantor  to  the  bank  for  the  whole  of  them.  That  he  was 
in  their  pay,  we  have  proved  by  the  most  abundant  and 
overwhelming  written  and  parol  evidence.  I  contend  that 
he  is  liable  for  every  dollar  of  them,  because  he  was  not 
the  disinterested  judge  of  loans  which  his  duty,  and  the  law 
required  him  to  be.  He  was  not  protecting  the  interest  of 
the  bank,  but  serving  himself ;  for  every  note  discounted 
for,  and  every  loan  made  to  that  firm,  contributed  to  their 
ability  to  keep  up  his  annual  stipend  of  $5,000.  This  is 
proved,  and  more  than  proved,  because  when  he  withdrew 
his  aid,  they  fell.* 

Some  of  the  transactions  connected  with  this  batch  of 
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notes  of  $34,312.70  are  remarkable,  and  I  will  state  them 
to  you.  These  notes  were  composed  of  five  classes.  It  is 
necessary  to  obtain  a  distinct  view  of  them,  in  order  to  ar¬ 
rive  at  a  correct  solution  of  the  question  now  before  you. 
Deducting  $2,345.50,  the  amount  received  for  merchandize 
in  the  hands  of  Thomas  &  Martin,  the  loss  is  $31,967.20. 
This  is  an  actual  and  total  loss,  and  it  must  be  borne  either 
by  the  bank  or  by  Mr.  Boker,  and  by  no  one  else.  The 
notes  have  been  surrendered  to  Thurlo,  Hughes  &  Co.,  and 
have  ceased  to  exist.  The  loss  is,  therefore,  fixed  and  ab¬ 
solute.  How  let  me  describe  these  notes : 

They  consist  of  five  classes,  see  vol.  1,  page  389  and  390 
first ;  three  of  them,  of  $3,366  each,  represented  in  part,  the 
private  debt  due  to  Mr.  Boker  by  the  firm.  This  first  class 
amounted  to  $10,098.  It  is  in  evidence,  from  Mr.  Boker’s 
own  declaration,  that  he  loaned  $20,000  to  the  firm, 
although  he  used  the  money  of  the  bank  for  that  purpose; 
that  he  carried  the  loan  from  1852  to  1856  inclusive,  and 
that  these  three  notes,  which  he  received  on  account  of  that 
private  debt,  he  put  upon  the  bank  a  year  after  the  firm  had 
suspended  payment.  The  firm  suspended,  as  you  know, 
in  April,  1856,  aud  the  notes  were  placed  on  the  discount 
book  of  the  bank,  marked  “  interest  paid,”  one  on  Decem¬ 
ber  26,  1856,  (Vol.  1,  1863)  and  two  others  on  April  16, 
1857,  appendix,  page  60.  There  can  be  no  question  that 
these  notes  were  bad  debts,  of  Mr.  Boker’s  own ;  and 
you  cannot  believe  that  the  Directors  of  the  Bank  were 
insane  enough,  or  weak  enough,  to  discount  paper  having 
two  or  three  years  to  run,  as  this  had,  without  an  endorser. 
Mr.  AVhite  recollects  no  instance  of  having  seen  a  discount, 
with  the  entry  “  interest  paid.” 

Besides,  even  if  the  Board  had  made  this  discount,  still, 
unless  it  were  affirmatively  proved,  that  Mr.  Boker  repre¬ 
sented  to  the  Board  that  it  was  his  own  debt,  and  that  they 
were  discounting  paper  of  his  own,  the  transaction  was  at 
his  risk,  and  he  is  liable. 

The  second  class  consists  of  five  notes  received  from  the 
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firm  in  payment  of  tlieir  overdraft,  discounted  by  Mr.  Boker 
and  applied  to  the  payment  of  the  overdraft  on  April  16th, 
1856,  as  you  observe  on  F.  S.  17,  under  that  date.  These 
five  notes  were,  as  follows:  One  of  Thurlo,  Hughes  &  Co., 
without  an  endorser  or  collateral,  for  $8,200,  due  December 
17th,  1857,  (vol.  1,  163,)  which  was  placed  on  the  discount 
book,  December  26th,  1856,  marked  “interest  paid”;  two 
notes  of  SennefTs,  $1,256.51  each,  due  April  19th,  1858, 
and  1859,  placed  on  the  discount  book,  April  16th,  1857, 
app.,  p.  60,  marked  “  interest  paid,”  app.,  60,  and  two  notes 
of  Thurlo,  Hughes  k  Co.,  for  $205  each,  due  July  and 
December  17th,  1857. 

All  these  notes  were  without  any  protection,  and  the  dis¬ 
count  was  in  violation  of  the  by-laws  of  the  bank,  which 
required  two  satisfactor}’  names. 

The  third  class  consisted  of  twelve  unendorsed  notes  of 
Thurlo,  Hughes  k  Co.,  of  $250  each,  payable  monthly, 
from  January,  1858  to  January,  1859,  deposited  for  col¬ 
lection  in  F.  S.  17,  on  April  15th,  1856,  being  the  unpaid 
portion  of  the  thirty-two  monthly  notes,  which  you  will 
recollect  Avere  the  total  of  the  cash  debit  of  $8,000,  Avhich 
Avas  charged  to  the  cash  drawer,  in  F.  S.  10,  on  that  day 
AArith  the  remark  on  the  deposit  book  F.  S.  17,  “  Hamilton 
street  property,  security,”  (Avhich  security  the  bank  neArer 
got,  although  the  mortgage  Avas  received,  as  Mr.  Boker 
says  in  his  own  handwriting ;  and  $8,000  Avas  taken  from 
the  drawer  on  that  account,  on  the  15th  of  April,  1856,  but 
it  Avas  not  deposited  to  the  credit  of  the  firm.)  What  became 
of  the  money,  we  do  not  know. 

The  fourth  class  consisted  of  two  notes  of  Thurlo, 
Hughes  k  Co.,  of  $1,000  each,  due  January  and  April 
13th,  1858,  being  two  of  the  notes  given  for  rent  on  the 
Fifth  street  store. 

The  fifth  class,  amounting  to  $7,046.68,  was  composed  of 
five  notes,  three  of  John  Farran  of  $1,029.60,  $1,481.40, 
and  one  of  $2,294.73,  due  in  December,  1857,  and  January, 
1858 ;  one  of  Sacriste  &  Son,  for  $2,240.95,  due  January, 


304 


1858,  and  one  of  Ilankins,  for  $1,000  due  March  15th, 
1858.  Mr.  Hughes  speaks  of  these  parties  in  his  testimony. 
They  were  discounted  for  cashier’s  account,  and  cashier’s 
checks  issued  for  them,  on  the  dates  of  June  20th,  1857, 
July  11th,  1857,  and  September  12th,  1857,  but  do  not 
appear  to  have  been  deposited  to  the  credit  of  even  the 
private  account  of  B.  B.  1857.  As  to  the  first  class,  there 
can  be  no  doubt  they  were  the  private  property  of  Mr. 
Boker.  As  to  the  second  class,  they  were  a  portion  of  the 
notes  received  by  Mr.  Boker,  in  the  settlement  of  the  over¬ 
draft  of  that  firm,  when  lie  shut  down  on  them,  and  settled 
in  the  teeth  of  the  by-laws.  As  to  the  third  class,  a  part 
were  notes,  for  which  he  received  the  Hamilton  street  mort¬ 
gage,  and  retains  it  yet,  for  aught  that  we  know. 

As  to  the  fourth  class,  these  were  notes,  unendorsed, 
placed  on  the  discount  book,  and  marked  “interest  paid,” 
contrary  to  the  rule  requiring  two  names.  The  fifth  class 
were  the  notes  of  doubtful  houses,  discounted  “interest 
paid,”  and  placed  on  the  credit  of  cashier’s  account.  Who 
Avas  the  anonymous  borrower  in  these  cases?  How  came 
these  five  batches  of  notes  to  be  surrendered  to  Thurlo, 
Hughes  &  Go.,  on  November  23d,  1857  ?  It  is  said  that 
Mr.  Foster,  a  director,  knew  of  that  settlement.  So  he  did. 
He  was  consulted  about  it  by  Mr.  Boker,  but  what  Mr. 
Boker  communicated  to  him,  we  know  not.  He  has  not 
been  produced  by  the  other  side.  I  infer  from  Mr.  Hughes’ 
testimony  that  he  was  called  to  appraise  the  goods.  He 
told  Mr.  Foster,  I  presume,  just  what  he  told  the  other 
directors,  as  to  other  transactions,  that  this  was  a  bank 
transaction.  It  is  true  that  Mr.  Boker  called  on  Mr.  Foster, 
to  take  part  in  the  compromise,  and  my  learned  friend,  Mr. 
Montgomery  has  discoursed  upon  this  text  abundantly  and 
handsomely,  but  it  seems  to  me  it  was  eloquence  thrown 
away.  Information  to  one  director  of  a  bank  is  not  infor¬ 
mation  to  the  board.  If  Mr.  Boker  told  him  the  true  history 
of  those  notes,  he  must  have  told  him  in  the  most  strict 
confidence,  for  Mr.  Foster  never  opened  his  lips  on  the 
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subject,  so  far  as  we  know,  to  any  human  being.  Certainly 
not  to  any  of  the  directors.  But  suppose  he  had  communi¬ 
cated  to  Mr.  Foster  all  that  you  and  I  know  ;  that  he  had 
been  for  years  in  the  pay  of  Thurlo,  Hughes  &  Co.,  at  the 
rate  of  §5,000  a  year;  that  he  had  loaned  them  §105,000, 
without  adequate  collaterals,  out  of  the  cash  drawer ;  that 
he  had  charged  up  their  checks,  and  had  discounted  some 
of  their  notes  to  settle  the  overdraft,  without  letting  the 
board  know  any  thing  about  it,  and  that  some  of  the 
notes  were  his  own,  and  that  Crescentville  property  was 
part  of  the  fruit  of  these  transactions,  what  would  all  that 
amount  to  ?  If  he  told  him  less  than  all  that,  he  did  not 
tell  him  the  truth,  and  if  he  told  him  all,  Mr.  Foster  shared 
his  secrets  with  him.  But  there  is  no  evidence  that  he 
did,  so  that  the  suggestions  of  my  friend  amount  to  nothing. 

Now,  sir,  this  loss  of  §31,812.70,  less  §2,315.50,  was 
taken  bodily  out  of  the  remittauce  of  the  North  American 
Trust  Company ;  it  was  actual  cash  of  the  bank,  taken  to 
pay  the  loss,  the  nature  of  which  I  have  fully  explained 
to  you.  But  that  is  not  all.  On  pages  137  and  138  you 
will  find  items  of  Crescentville  expenses,  taken  out  of  the 
remittance,  making  §2,719.95,  so  that  the  bank,  although 
the  directors  were  told  they  were  to  get  Crescentville  for 
§12,000,  was  made  to  pay,  in  addition,  §2,719.55,  and,  as 
you  have  just  seen,  §7,687.91,  making  §10,859.16,  and  all 
this,  also,  the  directors  knew  nothing  about.  Mr.  Burke 
was  the  first  discoverer  of  these  absorptions  of  the  remit¬ 
tance.  Mr.  Lane,  the  general  book-keeper,  could  not 
discover  the  mystery,  it  may  be,  as  Mr.  Montgomery  has 
said,  because  he  did  not  take  the  necessary  time  to  investi¬ 
gate  the  subject.  His  duties  are  very  arduous  indeed. 

Lastly,  we  have,  at  pages  139  and  110,  the  item  of 
Godfrey’s  notes,  amounting  to  §5,168.12,  which  had  been 
credited  to  bond  account,  April  6th,  1857,  as  bank  property) 
for  which,  as  I  have  shown  you,  the  bank  was  made  to  pay 
the  face  of  the  notes,  by  a  cashier’s  check  of  that  date. 
Four  of  these  notes  were  received  after  the  death  of  Mr. 
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Boker,  by  Mr.  George  II.  Boker,  and  bis  receipt  is  in  evi¬ 
dence,  vol.  1,  138,  and  one  was  collected  in  B.  B.,  1857, 
but  bond  account  did  not  receive  tbe  proceeds.  I  will  not 
stop  to  argue  this  item.  I  do  not  think  you  would  concur 
in  the  suggestion,  if  it  had  been  made,  that  the  North 
American  Trust  Company  remittance  ought  to  be  made  to 
pay  the  notes  which  Mr.  George  II.  Boker  received  after 
the  death  of  his  father.  That  would  be  going  rather  too 
far. 

These  sums  amount  to  $55,013.48.  That  much  of  the 
remittance  of  the  North  American  Trust  Company  was 
intercepted  on  its  way  to  the  coffers  of  the  bank,  and  ab¬ 
sorbed,  by  the  act  of  Mr.  Boker,  in  the  payment  of  these 
losses.  I  submit  that  there  is  no  defence  to  this  claim,  and 
the  Girard  Bank  is  entitled  to  recover  the  amount  just 
stated,  with  interest  from  November  27,  ’57.  I  have  not 
heard,  in  the  whole  of  the  argument  of  my  learned  friend, 
on  the  subject  of  this  claim,  any  suggestions  in  defence  of 
these  transactions,  to  which  a  reply  is  necessary.  Mr. 
Burke  has,  with  an  ability  and  industry  which  are  credit¬ 
able  to  him,  shown  that  the  facts  on  which  the  claim  is 
founded  are  absolutely  true. 

I  have  now  concluded  the  discussion  of  all  the  claims 
presented  by  the  Girard  Bank,  and  will  advance  to  the  mat¬ 
ters  of  defence  proper.  These  require,  on  the  part  of  the 
accountants,  affirmative  and  satisfactory  proof,  such  as  will 
satisfy  your  mind  that  they  are  just  and  proper.  They  are 
six  in  number : 

First.  The  salary  of  Mr.  Boker,  as  president,  for  eleven 
years  and  a  half. 

Second.  The  Drake  notes. 

Third.  The  Clearing  House  stocks. 

Fourth.  The  Girard  Bank  stock  and  dividends. 

Fifth.  Credits  and  allowances  on  sums  recorded  on  F.  S. 
9  and  10. 

Sixth.  The  costs  of  these  proceedings. 
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First  as  to  salary — my  learned  friends  have  taken  the 
liberty  to  indulge  in  a  vein  of  censure  and  reproach, 
against  the  Directors  of  the  Girard  Bank,  for  the  wrong 
of  permitting  the  salary  of  Mr.  Boker  to  stand  at  the  sum 
originally  fixed  by  the  resolution  of  the  Board.  My  learned 
friends  have  made  some  very  strong  observations  on  this 
subject,  attributing  to  the  Directors  motives  which,  I  am 
sure,  have  never  been  entertained  by  them,  or  any  of  them. 
My  friends  were  handling  a  two-edged  sword,  and  the 
sharper  edge  was  wounding  themselves.  It  is  clearly  in 
evidence  in  this  cause,  that  the  Directors,  persistently,  did 
their  utmost  to  have  the  question  of  salary  adjusted  in  the 
legal  form  of  a  resolution,  and  that  Mr.  Boker,  just 
as  persistently,  refused  to  discuss  the  question,  or  to 
permit  it  to  be  discussed.  Mr.  Boker’s  representatives, 
therefore,  misrepresented  him  when  they  commented,  in 
that  strain,  upon  a  state  of  facts  of  which  Mr.  Boker  was, 
substantially,  the  author.  The  Directors  did  not  make 
the  facts,  nor  the  law  relating  to  this  point.  The  Directors 
repeatedly  called  Mr.  Boker’s  attention  to  the  subject.  Mr. 
Butcher,  at  p.  803,  vol.  2,  testified, 

Q.  “Please  look  at  the  following  interlineation  in  the  paper  marked 
F.  S.,  November  13th,  1863,  No.  2,  referred  to  by  Mr.  White  at  the 
last  meeting,  and  state  in  whose  handwriting  the  interlineation  is, 
viz. :  ‘  To  which  Mr.  Boker  replied,  that  he  did  not  want  the  matter 
altered  ;  he  was  satisfied  with  the  salary  as  it  was  ;  he  did  not  serve 
the  bank  for  salary.’  ” 

A.  “  I  believe  it  to  be  iD  Mr.  Riche’s,  to  the  best  of  my  knowledge.” 

Q.  “  Have  yon  heard  Mr.  Chas.  S.  Boker  at  any  time  speak  npon  the 
subject  of  his  salary  as  President  ?  if  yea,  state  when  it  was  and  what 
he  said.” 

A.  “  I  have  heard  him  speak  npon  that  subject.  I  recollect  very 
well  at  one  meeting  of  the  Board,  I  cannot  recollect  when  it  was,  the 
subject  of  officers’  salaries  was  brought  up ;  the  officers’  salaries  of 
the  bank  had  been  advanced  at  the  time.  Some  one  remarked  that  we 
had  not  paid  any  attention  to  the  President’s,  Mr.  Boker’s,  salary.  He 
said  1  If  we  would  consult  his  feelings  we  would  let  the  matter  remain 
where  it  was.’  I  recollect  remarks  from  him  to  the  Board  similar  in 
import  to  the  words  on  that  paper.” . 
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It  appears  from  this  evidence  that  Mr.  Boker,  more  than 
once,  declined  to  discuss  the  question,  and  that  he  re¬ 
quested  that,  if  the  directors  would  consult  his  feelings, 
they  would  not  speak  about  it.  Ho  such  tenderness,  how¬ 
ever,  has  been  expressed  by  his  representatives.  I  refer 
you  to  the  report  of  the  Committee,  in  which  the  interlin¬ 
eation  appears,  Appendix,  vol.  2.  It  is  an  important  fact 
in  the  case  ;  as  it  was,  almost,  the  first  act  of  his  presiden¬ 
tial  life  to  fix  the  salary,  so  it  was  almost  his  last  act  to 
refuse  the  offer  to  change  it.  The  report  of  the  Committee 
of  the  Whole  was  presented  to  the  Board  on  the  17th  of 
December,  1857,  it  expresses  the  solicitude  of  the  Board  of 
Directors  to  dispose  of  this  question,  and  they  reported  a 
resolution  to  the  following  effect :  “  That  the  President’s 

salary  stands  at  $500  per  annum,  which  amount  was,  and 
is,  a  nominal  compensation  for  the  duties  of  the  office,  and 
the  Board  would  respectfully  suggest  to  the  President  the 
propriety  of  explaining  his  views  as  to  what  annual  sum 
would  be  satisfactory.”  This  matter,  therefore,  must  have 
been  discussed  in  the  Committee  of  the  whole,  during  the 
sessions  of  which,  Mr.  White  says,  Mr.  Boker  was  contin¬ 
ually  present.  It  was  a  leading  subject  in  their  report. 
The  matter  was  brought  directly  to  the  attention  of  the 
Board,  Mr.  Boker  being  present.  It  is  natural  to  suppose 
that  when  that  resolution  was  proposed  to  the  Board,  and 
adopted,  that  there  would  be  a  pause  to  hear  what  Mr. 
Boker  would  say  on  the  subject,  and  it  is  impossible  to  be¬ 
lieve  that  there  was  not  something  said  by  Mr.  Boker.  If 
he  said  nothing,  it  does  not  affect  my  argument;  but  he 
certainly  must  have  said  something.  It  is  not  to  be  in¬ 
ferred  that  Mr.  Boker  sat  silently  by,  when  called  upon  by 
the  entire  Board  by  that  resolution  to  speak.  How,  did  he 
speak?  lie  did.  Mr.  Eiche,  in  his  own  handwriting, 
wrote  at  the  foot  of  that  resolution,  these  words,  and  I  point 
them  out  to  you  on  the  paper  itself :  “  To  which  Mr.  Bo¬ 

ker  replied  he  did  not  want  the  matter  altered.  lie  was 
satisfied  with  the  salary  as  it  was.  He  did  not  serve  the 


309 


bank  for  salary.”  My  learned  friend,  Mr.  Montgomery, 
indulged  in  very  complimentary  comments  upon  Mr. 
Riche,  saying  he  was  an  honorable  man ;  that  his  conduct 
was  open,  frank  and  noble.  W ell,  then,  you  cannot  believe 
that  his  written  statement,  made  at  the  time,  is  false,  pro¬ 
duced,  as  it  is,  from  the  duplicate  original  of  the  report, 
and  made  by  Mr.  Riche,  as  the  record  of  a  statement  of 
Mr.  Boker.  It  is  part  of  the  res  gestce. 

Mr.  Montgomery. — His  testimony  was  excluded. 

Mr.  Hirst. — Inasmuch  as  this  addition  was  written  by 
him,  it  struck  us,  as  fair,  to  produce  him,  for  no  one  would 
question  his  veracity.  My  learned  friends  have  not.  They 
have  not  attempted  to  impute  falsehood  to  him,  on  the 
contrary,  they  have  showered  compliments  upon  him.  It 
struck  us  as  proper  to  offer  his  testimony.  It  was  objected 
to  because  he  was  a  stockholder  of  the  bank.  It  is  not  for 
us  to  comment  upon  that.  We  made  the  offer  fairly.  But 
the  record  stands  here,  made  by  a  member  of  the  Board, 
who  was  present,  as  a  part  of  the  doings  of  that  very  day 
at  the  Board,  and  it  is  evidence  in  that  aspect  alone  ;  and, 
please  observe,  that  all  the  papers  of  the  Committee  were 
gathered  together,  preserved,  and  produced  before  you. 

Mr.  Montgomery . — You  have  adverted,  Mr.  Hirst,  to  the 
fact  that  Mr.  White  says  Mr.  Boker  was  present  at  the  meet¬ 
ing  of  the  Committee  of  the  Whole. 

Mr.  Hirst. — Mr.  White  has  said  that  Mr.  Boker  attended 
the  meeting  continually.  I  refer  to  his  testimony  on  this 
point,  at  page  21.  He  says : 

“We  took  up  nearly  the  whole  of  Mr.  Boker’s  time.  The  exami¬ 
nation  lasted  a  week  or  ten  clays.” 

And  I  establish  the  fact  by  the  minute  book,  that  he  was 
at  the  board,  and  presided  at  the  meeting.  I  cannot  con¬ 
ceive  any  evidence  more  satisfying  and  convincing  than 
this  written  memorandum  of  Mr.  Riche.  It  is  more  satis¬ 
factory  than  if  stated  from  memory.  But  it  is  corroborated 
by  Mr.  Butcher,  who  testifies : 


310 


“That  he  heard  Mr.  Boker  make  remarks  to  the  board  similar  in 
import  to  the  words  on  that  paper. 

This  testimony  alone,  is  sufficient  to  settle  the  question 
I  am  discussing ;  but  I  cannot  avoid  expressing  my  con¬ 
viction  that  the  written  evidence  of  Mr.  Bolcer’s  words, 
made  at  the  time  by  a  director  upon  this  report  of  the  com¬ 
mittee,  preserved  by  the  bank  from  that  day  to  this,  is  per¬ 
suasive  proof  of  the  fact.  It  is  not  alleged  that  Mr.  Boker 
ever  did  suggest  his  views.  My  learned  friend  has  stated 
to  you,  without  evidence,  that  it  was  Mr.  Boker’s  intention, 
when  the  capital  of  the  bank  became  whole,  to  have  this 
question  discussed,  and  that  he  expected  then  to  receive  a 
proper  reward  for  his  services  to  the  bank.  Mr.  Boker 
never  said  so  to  the  directors,  or  to  any  one  else,  that  we 
have  heard  of.  But,  sir,  at  that  time  the  capital  was  whole  ; 
this  report  was  made  on  the  17th  December,  1857.  The 
capital  Avas  full  and  overflown  to  the  amount  of  $50,000, 
on  the  27th  November,  1857,  notwithstanding  the  liberties 
taken  with  the  funds  received  from  the  North  American 
Trust  Company.  That  was  the  time,  which,  my  learned 
friend  informed  you,  Mr.  Boker  had  waited  for,  all  his  official 
life  ;  that  Avas  the  time  to  which  he  said  Mr.  Boker  had  re¬ 
served  this  question,  in  order  to  have  it  properly  disposed 
of.  The  time,  then,  had  arrived,  and  twenty  days  had 
elapsed.  The  subject  was  brought  before  the  board  in  a 
business,  formal  shape,  I  may  add  in  an  earnest  shape ;  and 
Mr.  Boker  silences  the  discussion  of  it,  which  the  committee 
and  the  board  had  pointedly  invited,  not  giving  that  or 
any  other  reason  for  his  conduct.  But,  what  took  place 
between  Mr.  Boker  and  Mr.  White  just  before  that  report 
Avas  presented  to  the  board,  and  after  the  capital  Avas  Avhole. 
Mr.  White  made  the  most  earnest  appeal  to  Mr.  Boker  to 
dispose  of  this  question.  He  told  him,  pages  88,  39  : 

“  That  his  nominal  salary  opened  him  to  obloquy  and  misrepresenta¬ 
tion,”  that  “  the  public  would  not  believe  that  he  served  for  a  nominal 
sum  without  deriving  some  accidental  advantages  from  his  position.” 


311 


It  was  a  personal,  friendly,  and  urgent  appeal  to  Mr. 
Boker.  I  have  no  doubt  that  the  feeling  of  Mr.  White 
was  shared  in  a  more  or  less  degree  by  all  the  other  direc¬ 
tors  ;  I  have  no  doubt  that  the  knowledge  and  feeling  ex¬ 
pressed  by  Mr.  White,  in  fact,  induced  the  action  of  the 
Committee  of  the  Whole.  Mr.  Boker  was  called  upon  by 
considerations  that  would  have  moved  any  honorable  man. 
But  he  was  immovable  on  this  point.  At  page  38,  Mr. 
White  says : 

“Resolution  No.  3,  (the  one  just  referred  to,)  which  concerned  the 
President's  salary,  was  the  one  in  regard  to  which  there  was  the  most 
feeling  of  anxiety  in  the  board  ;  the  old  members  had  never  talked  of 
the  salary  question,  but  the  new  members  considered  it  a  point  which 
ought  in  some  way  to  be  settled  or  closed  ;  one  of  them,  Mr.  Hodgdon, 
expressed  particular  anxiety  lest  Mr.  Boker  should  bring  forward  some 
astounding  claim  of  §50,000  or  £6(LOOO  for  his  past  services,  and  lie 
asked  me  why  he  might  not  do  so  ?  To  which  my  reply  was,  I  had 
always  found  Mr.  Boker  a  reasonable  man,  and  did  not  suppose  he  had 
any  such  intention.  The  object  of  this  suggestion  was  to  draw  from 
Mr.  Boker  an  explanation  of  his  views.  Before  the  report  was  pre¬ 
sented,  I  conversed  with  Mr.  Boker,  and  told  him  that  his  nominal 
salary  opened  him  to  obloquy  and  misrepresentation  ;  that  it  was  bad 
enough  to  have  money  and  obloquy  together,  but  that  obloquy  without 
salary  was  intolerable,  and  that  I  thought  he  owed  it  to  himself  to  fix 
a  fair  compensation,  that  the  public  woidd  not  believe  that  he  served 
for  a  nominal  sum,  without  deriving  some  incidental  advantages  from 
the  position.  He  smiled,  and  remarked  he  should  like  these  advan¬ 
tages  pointed  out.  I  told  him  I  did  not  believe  there  were  such  derived 
by  him,  but  that  I  was  not  the  public.” 

Mr.  Boker  leaves  Mr.  White  ;  be  goes  to  the  Board 
and  sits  at  the  bead  of  it.  The  resolution  is  proposed  and 
adopted,  and  Mr.  Boker  either  says  nothing,  or  says  what 
Mr.  Riche  has  written  down,  notwithstanding  the  urgent 
appeal  made  to  him  just  before  by  Mr.  White. 

It  would  have  been  much  cheaper,  Mr.  Auditor,  for  the 
bank  to  have  paid  Mr.  Boker  a  salary  of  $3,000  or  even 
$5,000  or  $6,000  a  year,  than  to  be  subjected  to  the  losses 
which  the  evidence  in  this  cause  attributes  to  his  morbid 
appetite  for  perquisites,  and  his  mysterious  favoritism ;  they 
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more  than  double  the  sum  of  the  highest  amount.  But, 
Mr.  Boker  would  not  commit  himself  to  a  salary,  because 
the  moment  he  had  done  so  ;  the  moment  he  received 
one  dollar  on  the  footing  of  salary,  he  would  have  stripped 
himself  of  what  had  been,  unquestionably,  the  flattering 
unction,  which  he  laid  to  his  conscience,  that  he  was  serv¬ 
ing  the  bank  for  perquisites.  The  directors  can  do  no  more 
than  submit  their  views  upon  the  law,  and  the  facts  as 
they  appear  before  you.  It  does  not  lie  in  the  mouths  of 
the  accountants  to  complain  of  the  facts,  for  these  are  of 
Mr.  Boker’ s  own  making,  for  which  the  directors  are  in  no 
way.  responsible. 

The  claim  itself  is  somewhat,  and  perhaps  necessarily, 
obscure.  It  is  not  stated,  part  for  salary  and  part  for  quan¬ 
tum  meruit.  It  does  not  start  from  any  other  point  of  time, 
than  the  resumption  of  the  bank,  including  the  first  year. 
There  is  no  distinction  made  between  that  and  subsequent 
years.  The  business  of  the  bank  for  the  first  and  perhaps 
the  second  years,  would  not  justify  a  higher  salary  than 
the  sum  fixed  by  the  resolution  of  the  Board,  in  August, 
1846.  The  bank  resumed  with  only  050,000  in  cash,  but 
the  claim  is  not  stated  to  be  for  one  sum  the  first  year, 
and  for  larger  sums  afterwards.  Witnesses  have  been 
examined  on  the  subject,  but  no  two  of  them  agree.  Mr. 
White  says,  that  $2,500,  as  an  average,  would  be  right. 
Mr.  Lewis  says  $8,000.  Mr.  Richards  says  $5,000.  Mr. 
Kelly  says  $10,000.  Mr.  Kelly  is  a  banker,  he  ought  to 
know  something  about  it.  You  would  be  embarrassed  to 
choose,  in  this  conflict  of  estimates,  which  to  adopt.  You 
would  not  like  to  turn  Mr.  Kelly  out  of  Court,  as  a  witness 
whose  estimate  is  worth  nothing;  Mr.  White  either,  whose 
estimate  was  only  one-fourth  as  much,  nor  Mr.  Richards, 
either,  whose  estimate  doubled  Mr.  White’s. 

If  there  ever  was  a  cause  which  illustrated  the  wisdom 
of  the  law,  on  the  subject  of  corporate  salaries,  it  is  this. 
The  opinion  of  the  Supreme  Court,  which  I  am  now  about 
to  read  to  you,  is  very  important,  as  showing  the  danger  of 


313 


/ 


Courts,  permitting  themselves  to  be  substituted  for  tbe 
Board  of  Directors,  in  whom  tbe  authority  is  exclusively 
vested.  It  is  the  case  of  Kilpatrick  vs.  Penrose  Ferry 
Bridge  Company,  reported  in  the  Legal  Intelligencer, 
March  10th,  1865.  My  learned  friend  says,  this  does  not 
apply  to  the  cause  before  you.  I  will  read  it  that  you  may 
judge  whether  that  be  so.  The  suit  was  brought  by  the 
treasurer  and  sureties  of  a  corporation,  who  served  five 
years,  and  had  received  no  compensation. 

“The  evidence  proved  a  faithful  performance  by  these  officers  of  their 
respective  duties,  and  their  services  were  reasonably  worth  $350  to  $500 
per  annum,  but  no  express  contract  for  compensation  was  proved.  After 
the  Company  had  sold  its  bridge  to  the  City,  at  a  loss  to  the  stockholders, 
these  actions  were  brought,  and  the  question,  the  same  in  each  case,  was 
whether  the  plaintiff  could  recover  od  a  quantum  meruit .” 

“  The  salary  or  compensation  of  corporate  officers  is  usually  fixed 
by  a  by-law,  or  by  a  resolution  either  of  the  directors  or  stockholders, 
but  when  no  salary  has  been  fixed,  none  can  be  recovered.  Incor¬ 
porate  offices  are  usually  filled  with  the  chief  promoters  of  the  cor¬ 
poration,  whose  interest  in  the  stock  or  in  other  incidental  advantages 
is  supposed  to  be  a  motive  for  executing  the  duties  of  the  office,  with¬ 
out  compensation,  and  this  presumption  prevails  until  overcome  by 
an  express  prearrangement  of  salary.  Hence  we  held  in  the  Loan 
Association  vs.  Stinemetz,  5  C.  534,  as  a  general  principle,  that  a 
director  of  a  corporation  elected  to  serve  without  compensation  could 
not  recover  in  an  action  against  the  Company  for  services  rendered  in 
that  capacity,  though  a  subsequent  resolution  of  the  board,  agreeing  to 
pay  him  for  his  past  services,  was  shown. 

“  So  in  Dunston  vs.  The  Imperial  Gas  Company,  3  Barn.  &  Aid. 
135,  a  resolution  formally  adopted  allowing  a  certain  compensation  for 
attending  on  courts,  &c.,  was  held  insufficient  to  give  a  director  a  right 
to  recover  for  such  services.” 

“  And  the  rule  is  just  as  applicable  to  presidents  and  treasurers 
or  other  officers  as  to  directors.  In  the  Commonwealth  Insurance 
Company  vs.  Crane,  6  Metcalf,  64,  the  Company  had  passed  a  vote 
fixing  the  salary  of  its  president  at  a  certain  sum  per  annum,  but  when 
another  president  was  subsequently  elected  and  he  claimed  the  same 
salary,  it  was  held  that  his  claim  did  not  stand  on  the  footing  of  a 
written  agreement,  and  that  circumstances  might  be  shown  to  raise 
the  implication  that  he  expected  to  serve  without  compensation.” 

“It  is  well  that  the  rule  of  law  is  so.  Corporate  officers  have  ample 
opportunity  to  adjust  and  fix  their  compensation  before  they  render 


their  services,  and  no  grea-t  mischief  is  likely  to  occur  from  compelling 
them  to  do  so.  But  if,  on  the  other  hand,  actions  are  to  he  main¬ 
tained  hy  corporate  officers  for  services  which,  however  faithful  and 
valuable,  were  not  rendered  on  the  foot  of  an  express  contract ,  there 
woidd  he  no  limitation  to  corporate  liahilites,  and  stockholders  would 
he  devoured  hy  officers.” 

“It  was  argued  that  the  case  of  Bradford  vs.  Kimberly,  3  Johnson’s 
Ch.  Cases,  431,  contains  the  principles  on  which  these  actions  ought 
to  have  been  sustained,  but  we  do  not  think  so.  Several  joint  owners 
of  a  vessel  and  cargo  appointed  one  of  their  number  to  receive  and 
sell  the  cargo  and  distribute  the  proceeds,  and  it  was  held  that  he  was 
entitled  under  such  special  agency,  to  a  commission  or  compensation 
for  his  services,  as  factor  or  agent,  in  the  same  manner  as  a  stranger 
would  have  been.  Such  was  that  case,  and  the  doctrine  was  nothing 
more  than  that  parties  could  constitute  one  of  their  number  the  factor 
or  special  agent  of  the  whole  for  a  single  mercantile  transaction.  The 
right  of  compensation  and  the  right  to  retain  the  goods  as  security  for 
his  compensation  resulted  out  of  the  defendant’s  character  of  factor  or 
agent,  and  the  case  was  decided  when  one  partner  was  declared  capable 
of  being  made  by  special  appointment  the  factor  of  the  rest.  But  cor¬ 
porations  are  not  partnerships,  and  corporate  officers  are  not  factors. 
In  a  word,  the  mercantile  law  is  not  corporation  law.  Corporations 
stand  upon  their  charters,  and  although  their  officers  are  in  a  certain 
sense  agents  of  the  stockholders,  they  are  also  trustees  whose  rights 
and  'powers  are  regulated  hy  laiv.  That  they  may  not  consume  that 
which  they  are  appointed  to  preserve,  their  compensation  must  be 
expressly  appointed  before  it  can  he  recovered  by  action  at  law.” 

I  pass  now  to  the  second  subject,  viz. :  the  Drake  notes. 
It  seems  that  Mr.  Boker  issued  his  individual  notes,  four 
in  number,  amounting  to  $10,000,  for  the  purpose  of  as¬ 
sisting  the  tenant  of  the  Crescentville  property.  These 
notes  were  payable  in  one,  two,  three  and  four  years,  dated 
August  27th,  1857,  for  $2,500  each,  and  are  explained  by 
the  testimony  of  Mr.  Leslie.  I  desire  to  call  your  atten¬ 
tion  to  this  arrangement.  It  is  not  pretended  that  it  was 
made  with  the  approbation  of  the  Board,  or  that  the  Board 
ever  asked  Mr.  Boker  to  give  his  notes,  or  to  become  re¬ 
sponsible  for  them  in  any  way ;  or  that  the  Board  heard 
aiiy thing  of  the  transaction  during  the  life  of  Mr.  Boker. 
I  will  show,  from  the  extraordinary  circumstances  of  that 
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transaction,  that  it  was  one  that  no  prudent  man  could 
have  made ;  that  even  if  the  bank  had  been  the  owner  of 
Crescentville,  no  prudent  Board  would  ever  have  author¬ 
ized  it ;  and  that  it  was  simply  a  private  guarantee  of  a 
portion  of  the  debt  of  Mr.  Evans,  the  tenant  of  the  pro¬ 
perty.  At  vol.  1,  pages  57  and  58,  Mr.  Leslie  gives  the  his¬ 
tory  of  that  transaction,  which  I  have  already  quoted  at 
length,  in  discussing  the  Crescentville  subject. 

You  perceive  that  Mr.  Evans,  the  tenant,  transferred  to 
Mr.  Boker  certain  machinery  and  improvements.  Mr.  Bo- 
ker  then  executed  to  Mr.  Evans  a  lease  of  the  premises 
and  a  retransfer,  and  Mr.  Evans  then  mortgaged  the  lease 
and  machinery,  &c.,  to  Mr.  Drake,  and  that  mortgage  was 
handed  to  Mr.  Drake  with  Mr.  Boker’s  notes  for  $10,000, 
in  part  payment  of  his  judgment  of  $30,000  against  Mr. 
Evans,  on  which  he  had  issued  execution.  Mow,  what  did 
Mr.  Boker  receive  ?  He  bought  the  machinery,  but  it 
was  retransferred  and  mortgaged  to  Mr.  Drake  for  the  bal¬ 
ance  of  his  debt.  What  did  Mr.  Boker  receive?  Nothing. 
I  presume  he  must  have  received  some  compensation  from 
Mr.  Evans.  No  one  in  his  senses  would  give  his  notes  for 
$10,000  receiving  nothing  for  them,  without  some  induce¬ 
ment.  The  transaction,  however,  was  simply  a  benefit 
conferred  upon  Mr.  Evans — a  personal  benefit  conferred 
upon  him, — a  guaranty  of  that  amount  of  his  debt,  to  re¬ 
move  the  execution  of  $30,000  by  means  of  this  $10,000, 
advanced  by  Mr.  Boker,  enabling  him  to  place  a  mortgage 
on  the  machinery  and  hand  it  over.  If  the  estate  has  paid 
the  money,  what  have  thev  got  to  show  for  it?  Nothing. 
I  deny  utterly  and  entirely  the  position  taken  by  my 
learned  friend,  Mr.  Montgomery,  that  the  owner  of  pro¬ 
perty  has  such  an  interest  in  it  as  to  justify  him  in  making 
an  arrangement  like  this.  It  is  not  the  interest,  or  the 
duty,  of  an  owner  of  property  to  pay  an  execution  issued 
upon  the  personal  property  of  the  tenant.  But  if  it  was 
the  interest  of  the  owner  of  the  Crescentville  property  to 
make  this  arrangement,  and  the  bank  was  the  owner,  then 
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I  saj  that  the  Directors  were  entitled  to  consider  and  de¬ 
cide  that  question  for  themselves,  and  I  assume  that  they 
never  would  have  approved  such  a  transaction,  because 
they  have  repudiated  it,  and  never  authorized  or  rati¬ 
fied  it.  What  Mr.  Boker  received  for  this  guaranty,  if  he 
ever  did  receive  any  compensation  for  the  risk,  is  im¬ 
material  ;  if  done  gratuitously,  it  was  a  very  friendly  act ; 
the  first  instance  in  the  history  of  this  cause  of  a  kindred 
act  of  benevolence ;  but  whatever  compensation  he  got, 
much  or  little,  or  whether  he  got  any,  it  makes  no  differ¬ 
ence.  We  deny  that  the  bank  ever  authorized  this  act,  or 
that  they  made  this  debt  theirs,  or  that  they  are  responsi¬ 
ble  for  it  in  any  way.  It  is  a  material  fact  that  Mr.  Boker 
did  not  sign  the  notes  as  President.  It  was  the  business  of 
the  Directors  of  the  Girard  Bank  to  loan  money,  not  to 
issue  promissory  notes.  If  they  had  isssued  notes  at  long 
dates  it  would  have  caused  what  my  learned  friend,  in 
another  connection,  calls  “  a  financial  shudder,”  among  the 
brokers.  The  idea  of  a  bank  putting  their  notes  in  the 
market  is  rich,  especially,  for  a  sum  which  they  could  afford 
to  pay  in  cash.  In  August,  1857,  they  were  then  within 
one  month  of  the  full  completion  of  their  capital,  they  were 
affluent,  and  why  it  can  be  imagined  that  the  bank  would 
have  done  such  an  act  I  can  not  conceive ;  it  is  enough  to 
say  they  did  not. 

Would  any  man  in  his  senses  issue  his  individual  notes 
in  behalf  of  a  bank  for  so  large  an  amount  as  this,  and  so 
long  a  time  to  run,  without  requiring  a  guarantee  from  the 
Board,  evidenced  by  a  resolution  ?  Mr.  Boker  was  not  cer¬ 
tain  that  his  life  or  his  office  would  last  four  years,  during 
all  which  time  the  risk  would  be  running.  Besides  he  knew 
that  the  Board  of  Directors  knew  nothing  of  the  transac- 
tion,  and  could  repudiate  it,  unless  formally  guaranteed. 

I  did  not  advert  to  these  Drake  notes  in  discussing  the 
Crescentville  subject.  I  postponed  the  remarks  I  then  in¬ 
tended  to  make  until  this  moment,  as  I  knew  the  Drake 
notes  would  come  up  for  consideration  in  the  defence. 
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There  is  not, — there  cannot  be, — a  more  resistless  proof 
of  Mr.  Boker’s  ownership  of  that  property  than  the  very 
transaction  now  under  consideration.  Ho  man  would  in¬ 
dividually  bind  himself,  as  Mr.  Boker  did,  to  the  extent  of 
§10,000,  by  his  individual  negotiable  notes,  if  the  transac¬ 
tion  was  not  his  individual  transaction.  Ho  one  knew 
more  or  better  about  this  than  Mr.  Boker ;  he  must  have 
known  that  the  notes  would  have  to  be  paid  by  some  one ; 
he  must  have  known  that  when  pay  day  came  he  must  pay 
them,  unless  he  could  produce  some  corporate  authority  to 
make  the  bank  responsible.  I  have  reflected  a  good  deal 
on  this  transaction.  It  is  a  fact  in  the  cause,  so  pregnant 
and  significant,  and  so  influential,  that  I  cannot  imagine 
how  it  can  be  overcome.  My  learned  friends  have  in¬ 
geniously  used  the  notes,  in  the  shape  of  a  claim,  against 
the  bank,  in  order,  I  suppose,  to  affect  somewhat  the  influ¬ 
ence  of  this  act  upon  the  subject  of  the  ownership  of  the 
Crescentville  property.  But  the  "experiment”  is  a  failure. 
Mr.  Boker  is  said  to  have  been  a  prudent  man.  Would 
any  prudent  man  issue  his  notes,  expecting  the  Girard 
Bank  to  pay  them,  without  the  knowledge,  or  a  request,  or 
some  authority  from  the  Board  ?  It  cannot  be  that  he 
gave  his  own  notes  for  the  machinery,  and  that  he  was  not 
the  owner  of  Crescentville.  The  two  things  are  so  irre- 
concileable  that  they  cannot  co-exist. 

I  now  pass  to  the  third  point  of  defence,  the  Clearing 
House  stocks.  To  avoid  repetition,  I  will  discuss  in  this 
connection  the  question  of  tender,  and  the  question  of  the 
costs  of  this  proceeding.  The  claim  in  reference  to  the 
Clearing  House  securities  is  in  the  nature  of  an  action 
of  trover.  The  accountants  insist  that  certain  stocks, 
belonging  to  Mr.  Boker,  are  in  the  possession  of  the 
bank,  and  that  they  have  proved  a  lawful  demand  and  re¬ 
fusal,  accompanied  by  a  tender,  the  two  acts  being  the 
same,  or  rather  one ;  and  that  in  consequence  of  this  re¬ 
fusal  they  insist  they  have  a  right  to  recover  from  the 
bank  the  value  of  the  stocks,  at  the  highest  prices  between 
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the  date  of  tender  and  the  present  day.  That  tender  ap¬ 
pears  on  p.  489,  and  I  will  very  soon  dispose  of  it.  It 
appears  that  on  the  81st  of  May,  1859,  before  the  com¬ 
mencement  of  these  proceedings,  the  accountants  made  a 
tender  to,  and  a  demand  in  writing  upon  the  Girard  Bank. 
The  paper  recites  that  the  administrators  “tender  to  the 
Girard  Bank,  the  sum  of  $42,289.14  in  gold  coin,”  “in  full 
payment  of  the  ivliole  debt  and  interest  due  by  the  estate  of 
Chas.  S.  BoJeer,  deceased,  to  the  Girard  Bank.”  ISTow,  on  the 
question  of  arresting  interest  on  a  debt,  the  plea  of  tender 
is  insufficient,  unless  accompanied  by  the  payment  of  the 
amount  tendered  into  court,  and  for  a  very  good  reason, 
because,  unless  the  party  can  show  a  special  deposit  of  the 
money,  or  if  the  party  uses  the  money  he  tendered  and 
derives  interest  from  it,  it  would  not  be  right  that  he 
should  make  double  interest,  first  by  earning  interest  on 
the  money  in  his  possession,  and  earning  it  a  second  time 
by  retaining  money  which  he  admits  is  due.  I  do  not 
refer  to  tender  in  cases  where  there  is  a  right  of  lien, 
because  there  the  tender  divests  the  lien.  But  I  refer  to 
cases  of  simple  debts,  unaccompanied  by  a  deposit  of 
the  money  into  court.  It  does  not  arrest  the  interest  in 
such  a  case  as  this,  and  for  a  very  good  reason.  It  may 
be,  and  I  presume  it  would  so  appear  if  inquired  into, 
that  the  gold  coin  tendered  to  the  bank  was  in  use  by 
the  accountants  no  longer  than  it  took  to  take  the  money 
to  Girard  Bank,  and  carry  it  back  again.  It  is  not  alleged, 
and  therefore  I  need  not  discuss  it,  that  the  gold  has  been 
retained  to  the  present  time.  There  is  no  evidence  upon 
the  subject.  I  therefore  assume  it  to  have  been  a  mere 
use  of  the  money  for  the  time  being;  and  there  is  no  proof 
that  it  became  the  subject  of  a  special  deposit  anywhere. 
The  conclusive  reply  to  this  tender  is,  that  it  was  accompa¬ 
nied  by  a  condition  which  the  bank  was  not  bound  to 
accept.  Unless  the  bank  were  under  a  duty  to  accept  the 
money,  subject  to  the  condition  annexed  to  the  payment, 
then  the  tender  was  fruitless,  and  it  amounts  to  nothing. 
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A-  receipt  for  the  money  thus  tendered  would  have  sup¬ 
ported  a  defence  to  any  action  the  bank  might  have 
brought  against  the  estate  for  other  claims,  and  all  other 
claims  than  those  specified  in  the  tender  up  to  that  date. 
Unless  the  President  were  bound  to  accept  the  tender,  the 
refusal  was  such  as  ought  to  have  been  made.  That  tender 
I  insist,  therefore,  was  nought.  Now,  connected  with  this, 
is  the  question  of  the  costs  of  this  proceeding.  If  the  bank 
were  bound  then  to  accept  that  tender,  and  if  the  account¬ 
ants,  after  the  refusal,  had  deposited  it  specially,  and  it  had 
so  remained,  in  court  or  elsewhere,  perhaps  (a  special 
deposit  might  have  answered  the  same  purpose,  though  I 
doubt  it,)  then  it  would  have  been  a  proper  tender,  and  the 
refusal  would  have  worked  a  conversion  of  the  stocks,  and 
the  costs  of  this  proceeding  would  have  fallen  upon  the 
Girard  Bank  if,  in  these  proceedings,  they  should  not  re¬ 
cover  a  larger  amount  than  the  sum  tendered.  There  are 
several  claims  of  the  bank  which  have  been  manifestly 
established,  independently  of  the  three  claims  mentioned 
in  the  tender;  for  instance,  the  claim  for  the  value  of  the 
Girard  Bank  stock  of  Mr.  Bichard’s,  which  Mr.'Boker  con¬ 
verted  to  his  own  use,  is  undisputed  before  you.  The 
question  was  tried  in  the  District  Court,  after  the  decease 
of  Mr.  Boker,  and  it  was  there  manifested,  as  it  has  been 
here  by  confession,  manifested  to  you,  that  that  was  a  just 
debt  due  by  Mr.  Boker  to  the  bank. 

The  Auditor. — Subsequently  discovered  ? 

Mr.  Hirst. — Not  at  all,  sir,  it  was  known  at  the  time.  Nor 
would  subsequent  discoveries  affect  the  question. 

It  would  have  been  just  as  unreasonable  to  ask  the  bank 
to  release  all  subsequently  discovered,  as  existing,  claims. 
There  were  other  claims  known  at  the  time,  and  satisfacto¬ 
rily  established  before  you,  though  one  is  enough  for  the 
present  question — the  Crescentville  property;  the  stocks 
placed  upon  loan  account;  the  interest  due  upon  F.  S.  9  and 
10;  the  Bickel  deposit;  the  interest  on  overdrafts  in  the 
private  account  of  Mr.  Boker;  &c.,  &c.  These  were  all 
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known  claims  except  the  two  last,  so  that  if  your  award 
exceed  the  amount  tendered,  to  the  extent  of  one  dollar,  the 
tender  is  nought  in  fact,  because  the  bank  was  not  bound  to 
accept  the  money,  subject  to  the  condition  imposed.  Why 
should  that  condition  have  been  annexed  to  that  tender,  if 
the  accountants  really  thought'  the  bank  could  claim  no 
more?  Why  not  tender  that  amount  and  ask  a  receipt  for 
that  amount?  The  bank  would  gladly  have  accepted  it, 
of  course,  and  have  had  the  use  of  it  during  the  past  six 
years.  Why  not  offer  it  without  conditions,  if  there  was 
not  an  apprehension  there  was  something  else  ?  Why  not 
offer  it  frankly  and  openly  as  one  fair  man  would  offer  to 
another,  and  say  “here  are  three  claims  you  make  against 
us;  I  know  they  are  just  and  right,  here  is  the  money,  give 
me  a  receipt.”  Why  annex  a  condition  so  stringent  which 
debarred  the  bank  of  the  right  to  recover  other  claims,  how¬ 
ever  j ust  ?  The  accountants  did  a  wrong  which  the  law  will 
not  sanction.  The  law  does  not  favor  equivocal  or  condi¬ 
tional  tenders.  They  are  not  according  to  the  law’s  idea  of  a 
tender.  The  law  never  intended  to  make  a  tender  a  bar¬ 
gain,  by  which  the  party  offering  requires  the  other  to  give 
up  all,  while  it  leaves  the  offering  party  at  liberty  to  litigate 
any  claims  he  pleases.  It  is  inconsistent  with  the  idea  of 
tender,  as  connected  with  the  amount  of  debt  which  the  party 
admits  he  owes,  and  offers  as  the  price  of  peace.  When  a 
party  suddenly  springs  a  tender  upon  another  who  has 
counsel  at  the  time,  and  known  as  such,  coupling  it  with  a 
condition  to  waive  matters  that  required  discussion,  there 
is  something  in  it  rather  arrogant  and  presumptuous.  The 
accountants  knew  perfectly  well  that  these  subjects  had  been 
under  discussion  for  over  a  year,  and  they  knew  perfectly 
well  that  counsel  had  it  in  their  hands  on  both  sides.  They 
knew  that  such  a  contract  as  that — for  the  tender  was  in  the 
form  of  a  contract — could  not  be  made  without  deliberation, 
and  that  time  was  necessary  in  order  that  the  Board  of  Di¬ 
rectors  might  fairly  bring  into  view  the  question,  whether 
or  no  they  would  waive  their  claims.  They  knew  that  the 
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Richard’s  stock  had  disappeared,  and  gone  to  Mr.  Boker’s 
account,  which  had  keen  pledged  to  the  hank  for  the  note 
of  $24,000,  then  and  now  unpaid.  They  knew  of  the  F.  S. 
9  and  10  transaction,  and  the  B.  R.  account  at  that  time. 
They  knew  of  the  little  box  transactions  at  that  time. 
They  knew  of  Crescentville,  and  of  all  the  items  upon  loan 
account ;  that  the  Directors  had  valued  Crescentville  at 
nought,  and  the  other  loans  at  a  loss  of  $6,000.  Trustees 
have  a  right  to  consult  counsel ;  the  law  gives  them  the 
right,  and  it  is  their  duty  to  consult  counsel.  Perhaps  I 
might  go  further  and  use  stronger  observations.  When  a 
trustee  places  such  transactions  as  these  in  the  hands  of 
counsel,  that  trustee  to  a  certain  extent  parts  with  control 
over  the  matter,  and  the  law  would  not  justify  action  with¬ 
out  the  advice  of  counsel  in  a  matter  so  important. 

It  has  been  agreed  before  you  that  the  costs  of  this  pro¬ 
ceeding  should  be  equally  shared  during  the  audit,  and 
depend  upon  the  legal  view  you  shall  adopt.  You  are  to 
rule  the  question  according  to  your  discretion.  I  under¬ 
stand  that  to  be  legal  discretion,  governed  by  the  rules  of 
law. 

I  have  three  observations  to  make  upon  this  subject  of 
costs : 

First,  It  is  the  invariable  rule  of  law  that  the  costs  of  a 
suit  follow  the  result  of  it.  Where  there  has  been  a  tender 
and  a  deposit  of  the  money  in  court,  then,  if  the  amount 
recovered  be  no  more  than  the  amount  tendered,  the 
tendering  part}r  recover  the  costs.  The  costs,  in  equity, 
are  matters  of  legal  discretion,  but  follow  the  decree,  unless 
there  be  some  modification  of  the  decree  iu  that  respect. 
The  rule  in  cases  of  executor’s  or  administrator’s  accounts, 
and  in  distributing  the  proceeds  of  sheriff  sales,  is  to  take 
the  expenses  out  of  the  fund.  This  is  not  strictly  a  case  in 
equity,  nor  at  common  law,  but  whether  it  be  either,  or,  as 
I  suppose,  in  the  nature  of  both,  the  rule  is  the  same. 

Secondly.  If  the  accountants  had  succeeded,  to  the  fullest 

extent,  in  explaining,  to  your  satisfaction,  all  the  transac 
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tions  of  Mr.  Boker,  the  estate  is  liable  for  the  costs  of  these 
proceedings,  for  this  reason,  that  Mr.  Boker  failed  to 
perform  his  duty  to  keep  accounts  of  his  transactions,  and 
record  them  on  the  books  of  the  bank ;  his  transactions 
were  left  in  such  darkness  that  their  own  accountant,  years 
after  the  death  of  the  decedent,  reported  to  them,  yol.  2, 
page  778 : 

“It  is  feared  that  it  may  prove  to  be  impossible  to  show  that  any 
regular  settlement  or  accounting  for  the  profits  of  these  loans  has,  at 
any  specified  time,  been  made  by  Mr.  Boker  with  the  bank.” 

There  is  no  court  in  the  civilized  world  that  would  not 
rule,  that  the  directors  of  the  bank  were  under  a  duty  to 
investigate  this  cause;  they  would  not  have  been  excused 
if  they  had  failed  to  do  so ;  the  necessity  arose  from  Mr. 
Boker’s  violation  of  the  first  duty  of  an  agent  or  officer  to 
keep  and  render  accounts  of  the  bank  monies  in  his  hands. 

Were  not  the  directors  right  in  causing  this  investiga¬ 
tion  ?  Is  the  bank  to  be  punished  for  it  by  an  infliction 
of  the  costs  ?  Costs  are  put  upon  a  party  as  a  punishment 
for  vexatious  or  improper  litigation.  Was  this  litigation 
vexatious  or  improper?  Was  it  not  the  highest  and 
plainest  duty  the  directors  owed  to  the  stockholders  ? 
Could  they  have  done  otherwise?  Besides,  the  law  allows 
and  requires  trustees,  in  emergent  cases,  to  consult  counsel, 
and  in  this  matter  the  trustees  have  acted  under  the  advice 
of  counsel.  To  the  extent,  large  or  small,  it  is  to  be  con¬ 
sidered  whether  or  no  that  is  not  a  point  in  this  case. 
Could  counsel  have  done  otherwise  than  advise  an  inves¬ 
tigation  ?  Excuse  the  repetition  in  reminding  you  that 
on  this  point  my  learned  colleague,  Mr.  Biddle,  when 
he  opened  this  cause,  made  the  remark— a  remark  that 
should  have  prevented  much  that  has  been  said  to  you  by 
the  learned  counsel : 

“It  is  our  duty,”  says  Mr.  Biddle,  “as  representatives  of  the  cor¬ 
poration,  to  make  these  claims  until  a  proper  explanation  be  given. 
AVe  are  instructed  to  say  that  if  satisfactory  explanations  are  given, 
we  will  withdraw  the  claims.” 
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During  this  investigation,  it  has  been  discovered  that,  not 
only  what  was  known  or  suspected  was  true,  but  that  the 
evidence  has  increased  the  amount  of  Mr.  Boker’s 
indebtedness  very  largely,  and  exhibited  to  you  acts  on  his 
part  of  actual  fraud,  such  as  overdrawing  his  account, 
appropriating  to  his  own  use  a  deposit  of  the  common¬ 
wealth  ;  appropriating  in  the  same  way  the  Richards’  stock ; 
the  bonus  bargain  between  himself  and  Thurlo,  Hughes  & 
Co.,  &c.,  &c.  And  if,  in  the  investigation  it  became  the 
duty  of  the  bank  to  make,  (and  make  in  the  spirit  with 
which  the  cause  was  opened,  and  has  been  conducted 
throughout,  a  spirit  of  liberality,)  an  investigation  deeper 
and  deeper,  and  further  and  further  into  Mr.  Boker’s 
transactions,  we  found  wrong  after  wrong,  can  there  be  any 
doubt  that  the  costs  of  these  proceedings  should  fall  on  the 
party  in  fault  and  in  debt  ?  It  would  be  monstrous  in¬ 
justice  that  the  Girard  Bank  should  pay  the  costs,  in  view 
of  the  developments  they  have  exhibited  to  you  ;  consider¬ 
ing,  too,  that  there  is  not  to  be  found,  in  the  whole  of  the 
evidence  in  this  cause,  the  testimony  of  a  single  Avitness 
impugning  or  controverting  any  fact  material  to  the  case 
of  the  bank,  except  Mr.  Marshall,  upon  whose  testimony 
an  attempt  has  been  made  to  reduce  by  $400  or  $500,  the 
amount  due  the  bank  on  the  $24,000  note.  Besides,  the 
claims  of  the  bank  have  been  made  out  without  the 
assistance  of  any  parol  testimony,  except  the  testimony  of 
Mr.  AYhite,  who  was  called  for  the  defence,  and  the  testi¬ 
mony  of  such  witnesses  as  are  supported  and  fortified  by 
entries  which  could  not  have  existed  if  their  statements 
were  not  absolute  verity. 

On  the  propriety  of  the  investigation,  and  the  duty  of  the 
Directors  in  causing  it  to  be  made,  we  derive  much  benefit 
from  the  testimony  of  Mr.  AYhite.  It  seems  that  when  he 
discovered  a  record  of  $68,000  of  concealed  discounts,  he 
deemed  it  to  be  his  duty  to  report  that  fact  to  the  Directors, 
and  a  thorough  investigation  of  the  affairs  of  the  bank 
commenced.  You  know  the  result.  The  necessity  of  this 
investigation,  compared  with  the  amount  involved  in  it,  is 
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shown  by  the  difference  between  $68,000  of  concealed  loans 
then,  and  what  we  know  to  be  the  fact,  nearly  nine  millions 
of  concealed  loans. 

Another  ground  for  imposing  the  costs  of  this  proceed¬ 
ing  upon  the  bank,  has  been  suggested :  that  we  have  with¬ 
held  books  and  papers.  I  have  to  say  to  you,  sir,  there  is 
not  a  spark  of  evidence  in  this  cause  to  justify  even  a  sus¬ 
picion,  that  the  bank  has  withheld  any  book  or  paper,  nor 
is  there  a  particle  of  evidence  to  justify  the  statement,  more 
than  once  made,  that  Mr.  Schaffer  destroyed  any  book.  His 
testimony  upon  that  subject  is  explicit.  He  simply  states 
the  destruction  of  waste  papers,  a  very  common  and  not 
an  improper  way  to  dispose  of  such  incumbrances.  In 
reference  to  the  Girard  Bank,  there  is  not  the  slightest  evi¬ 
dence  to  justify  you  in  reporting  they  have  suppressed  or 
destroyed  any  book  or  paper. 

In  reference  to  the  Clearino-  House  stocks,  I  must  not  * 
omit  to  refer  to  a  suggestion  made  by  my  learned  friend, 
Mr.  Montgomery,  as  to  the  hardship  upon  the  adminis¬ 
trators,  and  the  inconvenience  to  which  they  have  been 
subjected,  in  withholding  from  them  stocks,  undoubtedly, 
the  property  of  the  estate.  The  inconvenience  has  not 
been  very  great,  because  they  have  been  receiving  divi¬ 
dends  on  all  the  stocks.  They  have  been  prevented  from 
receiving  nothing  except  the  interest  on  the  Camden  and 
Amboy  bonds,  amounting  to  $8,000.  That  may  have  been 
an  inconvenience,  Mr.  Auditor,  and  to  that  trifling  extent, 
it  was.  However,  the  fact  does  not  affect  the  right  involved 
in  the  cause,  under  discussion  ;  but,  on  the  other  hand,  they 
were  saved,  perhaps,  from  an  inconvenience,  that  would 
have  been  greater.  It  was  a  matter  of  consultation  among 
the  counsel  of  the  bank,  whether,  after  having  read  the 
evidence,  and  having  observed  the  strength  of  it,  and  the 
quantum  of  the  liability  of  the  estate,  it  was  a  matter 
seriously  considered  by  the  counsel,  whether  additional 
security  should  not  be  asked  of  the  administrators.  The 
two  securities  are  the  Messrs.  Boker,  of  the  firm  of  Boker 
&;  Bros.  &  Jones,  themselves  large  debtors  to  the  estate. 
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The  fact  of  these  stocks  remaining  as  they  were  in 
the  bank,  influenced  the  counsel  to  advise  the  Directors 
not  to  ask  that  additional  security,  which  the  Court,  un¬ 
doubtedly  would  have  required,  if  asked  for.  Therefore, 
the  inconvenience  on  the  one  hand  would,  probably,  have 
been  more  than  overbalanced  on  the  other. 

I  next  pass  to  the  fourth  point :  the  Girard  Bank  stock 
and  dividends,  in  the  name  of  Mr.  Boker  and  his  sons. 
Some  of  the  stock  is  held  in  the  individual  names  of  George 
IT.  Boker  and  Charles  S.  Boker,  Jr.,  acquired  so  far  as  the 
legal  title  goes,  after  the  death  of  their  father, — though  I 
believe  it  was  said,  it  was  bought  and  part  paid  for,  before 
his  death, — I  understand  my  learned  friends  to  say,  that 
they  claim,  also,  for  the  dividends  on  those  stocks.  You 
have  before  you,  the  entire  amount  of  dividends  due,  as 
well  on  the  stock  held  prior  as  well  as  subsequent  to  the 
death  of  Mr.  Boker,  as  a  credit  to  be  allowed  to  the  estate. 
The  demand  for  the  value  of  the  Girard  Bank  stock,  in 
Mr.  Boker’s  own  name — 2,400  shares — is  made  upon  the 
ground,,  that  the  debt  for  which  it  was  pledged  — -  the 
$24,000  note — was  tendered,  and  that  it  was  the  duty  of 
the  bank  to  deliver  it  on  demand,  at  the  time  of  the  tender. 
That  depends  altogether  upon  the  questions  I  have  already 
discussed.  I  have  shown  that  the  tender  was  coupled 
with  an  unreasonable  condition,  and  I  have  further  shown, 
that  the  $24,000  note  was  not  connected  with  the  debt  of 
Godfrey  &  Co.,  nor  with  the  debt  of  Marshall  &  Mann 
of  $28,500.  Let  me  add  a  word  on  the  last  subject, — 
the  Marshall  &  Mann  notes.  They  amount  to  828,500,  and 
are  held  by  the  bank.  Mr.  White  says,  that  the  notes  of 
Godfrey,  (another  name  for  Marshall  &  Mann,)  handed  to 
Mr.  George  EL  Boker,  after  the  death  of  Mr.  Charles  S- 
Boker,  amounted  to  about  $33,000,  (vol.  2,  page  88.)  I 
believe  that  the  notes,  last  mentioned,  are  connected,  in 
some  way  with,  and  include,  the  Marshall  &  Mann  debt  of 
$28,500,  for  this  reason :  The  two  debts  amount  to  $61,500, 
and  I  cannot  think  that  Mr.  Boker  so  far  lost  his  head,  as 


to  trust  $61,500  of  his  own  money,  or  the  bank  money,  into 
a  concern,  when  he  knew  that  the  capital  was  borrowed, 
except  $2,500.  I  cannot  believe  it  possible,  that  Mr.  Boker, 
if  he  had  possessed  moderate  banking  abilities,  or  the  in¬ 
stincts  of  common  sense  and  common  prudence,  would  have 
done  such  a  thing.  Even  if  he  had  less  of  that  financial 
ability,  which,  my  learned  friend,  Mr.  Montgomery,  appeared 
to  think  was  sufficient  to  astonish  the  world,  he  would  not, 
lie  could  not,  have  put  so  much  money  into  such  a  concern. 
I  cannot  believe  that  Mr.  Boker,  in  carrying  out  his  effort 
to  save  $16,000  of  his  capital,  would  risk  $61,500.  It  is 
inconsistent  with  the  ordinary  instincts  of  business  sense  ; 
capital  is  an  epicure,  it  requires  something  nice,  something 
delicious,  something  savory  and  flavory.  It  would  not 
swallow  $61,500  of  such  rare  bits  as  Marshall  &  Mann  and 
Godfrey’s  into  its  delicate  maw. 

I  now  propose  to  discuss  the  last  point  in  the  defence. 
It  is,  what  credits  or  allowances  have  been  proved,  to  be 
applied  to  the  demand  of  the  bank,  for  interest  on  the  sums 
recorded  in  F.  S.  9  and  10.  This  is  the  only  real  debatable 
ground  in  this  cause.  The  other  points  are  so  clear,  in 
point  of  law  and  in  point  of  fact,  that  little  more  was  to  be 
done,  than  to  arrange  the  evidence  in  proper  order.  I  have 
pretended  to  no  greater  skill  than  that.  Connected  with  this 
subject  are  the  familiar  rules  of  law,  as  to  the  duty  of  an 
agent  to  keep  accounts,  to  possess  himself  of  vouchers,  and 
to  be  prepared  at  all  times  to  furnish  them — one  great  pur¬ 
pose  of  the  rule  being  to  avoid  just  such  investigations  as 
this ;  and  alongside  these  rules  is  another — the  duty  of 
periodically  reporting  and  furnishing  accounts,  and  along 
with  that,  the  useful  rule,  that  an  account  so  furnished,  is 
prima  facie  admitted,  unless  objected  to  by  the  other  party. 
All  these  rules  are  for  the  mutual  protection  of  principal 
and  agent  alike.  Alongside,  also,  of  these  rules  are  others 
which  measure  the  responsibility  of  the  agent. 

A  principal  who  engages  an  agent  who  is  ignorant  of  ac¬ 
counts,  cannot  expect  the  same  rigid  compliance  with  all 
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those  rules  which,  otherwise,  he  might  demand,  but  where 
the  agent,  who  has  been  handling  money,  is  one  for  whom 
extraordinary  ability  is  claimed,  and  admitted,  the  rule 
applies  with  very  proper  and  very  j  ust  severity.  It  would 
be  intolerable ;  it  would  be  a  satire  upon  the  admin¬ 
istration  of  justice,  to  allow  such  undenied  omissions  of 
these  duties,  as  we  have  seen  here,  to  pass  by  without 
applying  to  them  the  sternest  tests,  and  the  severest  judg¬ 
ment  of  the  law.  You  would  never  have  heard  of  this 
cause,  sir,  if  these  rules  had  been  observed  by  Mr.  Boker. 
A  great  fact,  lying  in  among  all  these  rules,  and  shedding 
light  upon  each  of  them,  is  that  the  officer  was  provided 
with  abundant  means  of  preserving  accounts,  abundant 
clerks,  abundant  books — books  dedicated  to  the  very  pur¬ 
pose.  The  failure  to  use  these  means,  therefore,  was  an 
inexcusable  wrong ;  the  motive  for  not  using  them  was 
one  the  law  condemns,  because  it  was,  in  fact,  concealment. 
Among  these  numerous  investments  of  Mr.  Boker’s,  were 
speculations  in  stocks  as  well  as  discounts  of  promissory 
notes.  If  these  transactions  had  been  entered  upon  the 
books  of  the  bank,  much  of  the  guilt  of  these  transactions 
would  be  taken  away.  I  appeal  for  the  preservation  of 
these  rules  of  law ;  and  trust  that  your  emphatic  recognition 
of  them,  confirmed  as  you  will  be  by  the  highest  court  in 
this  good  old  Commonwealth,  will  be  a  fresh  and  invalua¬ 
ble  warning  to  agents  hereafter,  as  well  as  a  still  more  in¬ 
valuable  protection  to  principals. 

We  are  considering  now  what  credits  are  to  be  applied 
to  the  interest  due  the  bank  on  the  money  used  by  Mr. 
Boker,  recorded  in  F.  S.  9  and  10.  I  have  already  dis¬ 
posed  of  the  little  box  credits ;  I  could  not  very  well  post¬ 
pone  them  to  the  present  time,  because  they  were  so  inti- 
timately  connceted  with  that  subject,  and  I  preferred 
reserving  to  this  time  the  credits,  simply,  only,  and  entirely, 
which  are  to  be  applied,  under  the  Fifth  Claim,  to  the  in¬ 
terest,  if  our  views  are  correct,  or  to  the  profits,  if  the 


328 


views  of  the  other  side  he  correct,  on  the  investments  on 
F.  S.  9  and  10. 

You  will  he  surprised  to  observe  with  what  ease  these 
items  can  be  discussed  and  disposed  of,  if  they  are  classi¬ 
fied  and  presented  to  you,  so  that  you  will  he  able 
by  a  reference  to  the  law,  and  the  facts,  applicable  to 
each,  to  dispose  of  them  by  classes.  I  do  not  blame  Mr. 
Burke  for  the  disorder  in  which  they  have  been  presented 
to  you.  lie  seems  to  have  been  required,  from  time  to 
time,  to  expand  and  branch  out  in  his  work,  so  that  his 
mind  was  not  drawn  to  a  close  and  connected  line  of  ar¬ 
rangement.  You  have  seen  that,  in  reading  his  testimony, 
as  well  as  in  the  argument  of  my  learned  friend  Mr.  Mont¬ 
gomery,  who  followed  him  line  by  line,  and  page  by  page. 
You  will  observe  directly  with  what  ease  these  items  can 
be  arranged,  and  how  simple  are  the  questions  of  law  and 
fact  to  be  applied  to  them.  The  Avhole  of  them  can  be  sub¬ 
divided  into  ten  classes,  and  each  class,  so  far  as  your 
judgment  is  required,  will  not  take  that  many  minutes  to 
rule.  The  credits  when  ascertained  are  to  be  applied, 

First. — To  the  cash  receipts  on  B.  R.  2,  all  of  which,  it  is 
now  undisputed,  belong  to  the  Girard  Bank. 

Second. — To  the  items,  “guarantee  Girard,  &c.,”  in  the 
long  book,  for  they  have  been  applied  to  no  other  subject, 
and  can  be  applied  to  no  other  subject ;  and,  in  the  absence 
of  all  evidence  to  the  contrary,  must  be  applied  to  profits 
made  by  Mr.  Boker  out  of  Girard  Bank  funds. 

Third. — Other  monies  traced  to  Mr.  Boker’s  hands,  such 
as  the  Reading  Railroad  checks  for  $1,625,  and  $1,450 
vol.  1,  page  247-8 ;  the  ten  checks  amounting  to  about 
$5,905,55,  vol.  1,  page  357,  &c. 

Fourth. — Sums  of  money  received  by  him  where  those 
sums  do  not  appear  among  the  cash  receipts  of  B.  R.  2. 

Last. — The  interest  due  to  the  bank  on  the  bank  money 
used  by  Mr.  Boker,  appearing  on  F.  S.  9  and  10. 

Two  clases  of  vouchers  have  been  produced  here  ;  first, 
those  that  show  nothing  on  their  face  in  way  of  explana- 
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tion  at  all,  memorandum  checks  half  filled  up  or  not  filled 
up  at  all,  slips  of  paper  containing  figures  only,  &c.,  papers 
as  to  which  no  evidence  or  explanation  has  been  given, 
and  are  not  vouchers  in  any  view  of  the  case,  in  point  of 
law  or  in  point  of  fact ;  secondly,  another  class  which  refer 
upon  their  face  to  unpaid  notes,  and  other  losses,  said  to 
have  been  paid.  Now,  sir,  as  to  those  which  refer  to  notes, 
if  the  notes  so  referred  to  on  their  face,  have  not  been  pro¬ 
duced,  they  are  no  vouchers,  because  the  inference  is  that 
the  notes  have  been  paid  by  the  debtors.  If  the  notes  have 
been  produced,  then  if  there  be  no  evidence  of  insolvency, 
or  compromise,  the  evidence  of  payment  fails,  as,  for  in¬ 
stance,  the  notes  of  Mr.  Forney,  whose  testimony  has  shown 
you  that  those  notes,  although  in  the  possession  of  the 
bank,  were  paid,  and  that  he  owed  the  bank  nothing. 

Another  class  is  composed  of  those  which  refer  to  losses, 
or  expenses,  which  will  depend  upon  the  proofs  in  the  cause. 

The  next  remark  I  have  to  make  is  this :  that  the  state¬ 
ment  relied  upon  by  the  other  side,  furnished  to  you  by 
their  accountant,  and  insisted  upon  by  the  learned  counsel, 
that  $237,933.21,  have  been  accounted  for,  vol.  2,  page  396, 
contains  within  itself,  the  inherent  admission  that  Mr.  Bo- 
ker  had  that  much  money  in  his  hands  to  apply  to  bank 
purposes.  It  is  not  pretended  lie  paid  any  part  of  it  out 
of  his  own  pocket;  it  is  equivalent  to  saying  that  he  had 
received  of  bank  money,  $237,933.21,  and  that  he  applied 
it  as  described. 

Now,  sir,  before  investigating  and  classifying  these  dif¬ 
ferent  credits,  I  want  to  call  your  attention  to  the  issue  in¬ 
volved.  It  is,  simply,  what  is  the  measure  of  compensation 
to  the  Girard  Bank,  in  regard  to  sums  received  out  of  its 
monies  by  Mr.  Boker,  and  recorded  on  F.  S.  9  and  10.  Is 
it  interest  on  the  money  so  received  by  Mr.  Boker,  or  is  it 
the  profit  derived  from  the  use  of  it.  In  this  connection 
the  usury  claim  is  immaterial,  for  in  either  view,  the 
bank  is  entitled  to  that.  But  what  is  the  true  measure  of 
compensation?  If  Mr.  Boker  did  these  things  without 
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lawful  authority  conferred  upon  him  by  the  Board  of  Di¬ 
rectors,  then  he  is  chargeable  with  interest,  and  I  am  not 
going  any  longer  to  treat  this  as  an  open  question.  The  evi¬ 
dence  is  so  thorough  and  overwhelming  on  the  part  of 
every  director  who  has  been  examined  before  you,  in  the 
absence  of  every  other  director,  including  the  brothers  of 
Mr.  Boker,  who  have  not  been  produced  here,  that  my 
learned  friends  are  not  at  liberty  to  treat  that  as  a  disputed 
fact  in  this  cause.  We,  therefore,  say  that  Mr.  Boker  is 
chargeable  with  interest  on  the  money,  which,  without 
authority  and  illegally,  was  abstracted  by  him  from  the 
money  of  the  bank,  and  invested  at  his  own  pleasure,  and 
according  to  his  own  will.  The  alternative  measure  of 
compensation,  viz. :  accounting  for  the  profits,  would  inevit¬ 
ably  involve  in  it  the  ruling,  that  all  the  investments  were 
at  the  risk  of  the  bank,  though  the  bank  never  agreed  to 
assume  them.  The  discretion  of  the  board  was  never  asked 
and  never  exercised ;  and  this  remark  applies  not  only  to 
the  discounting  of  commercial  paper,  but  also  to  the  specu¬ 
lations  in  stocks.  We,  therefore,  insist;  treating  it  as  a 
material  fact  in  this  cause,  that  the  monies  were  taken  by 
Mr.  Boker,  and  used  without  the  knowledge  or  the  authority 
of  the  board,  and  never  afterwards  ratified  by  them  ;  that 
he  is  chargeable  with  interest,  j ust  as  if  any  other  officer 
of  the  bank,  or  any  stranger,  had  done  the  same  thing.  The 
measure  of  responsibility  of  a  stranger  would  not  be  so 
severe  as  that  of  an  officer  of  the  bank,  whose  duty  it  was 
to  keep  the  bank  funds  from  being  tampered  with  by  any¬ 
body,  especially  including  himself.  In  connection  with 
this,  we  have  shown  you,  and  I  will  show  further,  the  im¬ 
possibility  of  carrying  the  rule  of  the  other  side  into  effect; 
that  is  to  say,  to  charge  profits  on  the  investments,  because 
these  profits  have  not  been  ascertained,  and  cannot  be  as¬ 
certained,  for  the  reasons  already  given,  and  an  additional 
reason  to  which  I  will  refer  presently.  Before  I  take  up 
the  details  of  the  statement,  by  which  it  is  alleged  that  this 
sum  of  $237,933.21  has  been  accounted  for,  I  desire  to 
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direct  your  attention  to  a  manifest  error  in  that  statement. 
The  sums  said  to  be  accounted  for  are  the  profits  of 
the  B.  R.  2  account,  and  the  cash  receipts  on  that  ac 
count.  On  turning  to  pago  379,  vol.  2,  you*  find  that  Mr. 
Burke  states  the  profits  on  collections  in  that  account  at 
$99,396.10.  The  manner  in  which  he  arrived  at  that 
result,  I  will  show  you  in  a  moment,  but  I  want  to  give  a 
fact  here,  which  will  show  you  there  is  an  error  in  it,  and 
that  there  must  be  an  error  in  it.  That  sum  is  derived  by 
deducting  the  cost  of  securities  from  the  collections  of  the 
securities,  and  of  course  the  collections  necessarily  included 
usurious  profits  on  the  securities.  In  order  to  ascertain 
how  much  that  profit  amounted  to  at  six  per  cent.,  I  must 
first  ascertain  the  amount  of  usury,  and  throw  it  off.  Now, 
sir,  of  the  items  of  usury  scheduled  in  the  exhibit  annexed 
to  the  Eleventh  Claim,  $26,693.33  enter  into  that  sum  of 
$99,396.10,  the  discount  having  been  deducted  from  the 
notes  discounted ;  so  that  stating  the  account  on  the  basis 
of  six  per  cent.,  the  profits,  deducting  this  sum  of  $26,693.33, 
were  $72,702.77. 

Now,  in  our  exhibit  annexed  to  the  Fifth  Claim,  the  in¬ 
terest  account  calculated  at  six  per  cent,  upon  the  sums  of 
money  received  from  the  drawer,  amounts  to  $190,842.12, 
making  a  difference  of  $118,139.35.  I  prepare  your  mind 
thus  for  the  errors  I  shall  expose  when  I  come  to  discuss 
the  details,  showing  now  that  there  is  an  error  in  the  basis 
of  the  statement  of  Air.  Burke.  The  difference  between  the 
interest  and  the  profits,  on  the  same  sums  of  money,  at  the 
same  rate  of  interest,  cannot  be  so  great.  The  mode  of  stat¬ 
ing  our  account  in  the  Exhibit  of  Fifth  Claim,  (viz. :  de¬ 
ducting  the  interest  due  at  the  time  of  payments  on 
account,  and  crediting  the  balance,)  would  make  some 
difference,  but  nothing  equal  to  this.  Neither  would  the 
additional  profits  referred  to  by  Air.  Burke,  at  pages  380 
and  381,  make  any  impression  on  a  disparity  so  gross,  (the 
largest  items  of  v'hich  I  shall  presently  dispose  of.)  Now 

is  impossible,  therefore,  that  there  is  not  some  error  in 
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Mr.  Burke’s  statement,  and  it  is  simply  incredible  that  there 
should  not  be. 

The  legal  interest,  accurately  calculated  to  December  29, 
1856,  on  the  money  received  by  Mr.  Boker,  from  the  drawer, 
crediting  payments  on  account  as  he  made  them,  results  in 
the  sum  of  $190,842.12,  and  we  are  told  that  the  bank  must 
be  satisfied  with  $72,702.77  in  the  shape  of  profits.  It 
could  not  be  that  they  were  only  that  sum,  or  $99,396.10, 
even  adding  the  sums  just  referred  to  on  pages  380-1.  I 
need  scarcely  repeat  to  you  that  to  get  at  the  basis  of  six 
per  cent.,  you  must  take  out  of  the  sum  of  $99,396.10  those 
cases  where  the  usury  was  deducted  from  the  notes  at  the 
time  they  was  discounted,  and  the  face  of  the  notes  were  col¬ 
lected  in  B.  R.  2.  This  is  what  I  have  done,  and  have 
verified  it  by  reference  to  the  exhibits  presented  to  you. 
I  have  shown  that  there  must  be  a  large  error  in  that  state¬ 
ment  of  Mr.  Burke’s.  I  will  next  show  you  how  and  why 
it  was  that  he  fell  into  the  error,  viz.:  that  he  ascertained 
the  profits  of  B.  R.  2,  by  placing  on  one  side  the  cost  of  the 
notes  purchased,  and  on  the  other  side  their  collections, 
assuming,  therefore,  that  at  the  time  the  notes  were  dis¬ 
counted,  the  discount  Avas  taken  off  from  the  face  of  them. 
I  will  show  }rou  this  from  his  own  language,  because  it  is 
absolutely  necessary  that  Ave  should  ascertain  the  principle 
on  which  the  account  is  stated  by  the  accountant,  and 
advocated  by  the  learned  counsel ;  Ave  cannot  get  along 
without  it.  What  is  that  principle  ?  On  page  170,  vol.  2, 
he  says : 

“  The  receipts  of  this  account  are  derived  from  two  sources  ;  first, 
from  the  collection  of  the  securities  belonging'  to  the  account,  which 
includes  the  'profits  upon  them;  second,  from  sundry  cash  receipts 
which  are  not  derived  from  the  collection  of  the  securities.  The  pay¬ 
ments  also  consists  of  two  classes  :  first  those  which  pay  for  the  secur¬ 
ities  belonging  to  the  account ;  and  second,  those  which  dispose  of  the 
profits  and  the  other  cash  receipts.” 

At  page  307,  he  says : 
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^  “I  divide  the  checks  on  the  B.  R.  aects.,  previous  to  1857, into  three 
classes.  The  first  class  consists  of  those  which  are  balanced  by  corres¬ 
ponding  crs.  on  the  same  accts.  I  name  this  class  first,  because  they 
do  not  interfere  either  with  the  balance  of  the  acct.  or  the  profits  of 
the  acct.,  and  therefore  it  is  desirable  to  free  the  acct.  from  these  items 
on  both  sides,  so  as  to  leave  only  the  matter  which  concerns  the  busi¬ 
ness  proper  of  the  acct.  from  which  its  profits  accumulate.  The  second 
class  are  those  checks  which  pay  for  the  cost  of  the  securities  ;  and  the 
third,  are  those  which  pay  away  or  discharge  from  the  acct.  the  profits 
which  accumulate  on  the  acct.,  by  the  collection  of  notes  at  the  amounts 
on  their  face,  which  are  paid  for  by  the  second  class  of  checks  at  a 
discount 


At  pages  329  and  380  is  presented  a  summary  of  the 
whole  amount  of  the  checks  on  the  B.  R.  account  previous 
to  1857,  amounting  to  §8,645,507.35,  then,  deducting  the 
checks  of  the  first  class,  which  are  immaterial  here,  he  de¬ 
ducts  the  second  class,  which  he  calls  the  cost  of  the 
securities. 

He  adds,  on  pages  329  and  380  : 

“Among  the  items  which  stand  on  the  credit  side  of  the  account,  in 
the  position  of  profit,  there  may  be  distinguished  two  principal  classes  : 
the  first  is  the  ordinary  surplus  arising  from  the  collection  of  notes  at 
the  amount  on  their  face,  which  were  purchased  at  a  discount ,  each 
collected  note  contributing  its  share  towards  this  surplus.” 

The  second  class  is  the  cash  deposits  in  the  amount. 

On  pages  377  to  879,  Mr.  Burke  refers  to  the  details,  as 
well  as  the  total,  of  these  cash  deposits  in  B.  R.  2. 

The  total  amount  of  checks  is  given  at  page  378,  from 
which  is  deducted  the  first  class  of  checks,  leaving  a  bal¬ 
ance  of  $8,501,846.15,  which  balance,  Mr.  Burke  says,  at 
page  379  : 

“  Represents  the  gross  amount  arising  from  the  collection  of  securi¬ 
ties  and  from  cash  receipts,  and  if  from  this  sum  be  further  deducted 
the  amount  of  the  second  class  of  checks,  viz.,  those  which  are  paid 
away  for  the  cost  of  the  securities  purchased,  and  which  same  sum 
on  the  credit  or  collection  side  of  the  account,  must  therefore  represent 
the  collection  of  the  cost  or  principal  of  the  securities  ;  the  balance 
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will  represent  the  profits  from  the  collection  of  securities ,”  along  with 
the  independent  cash  receipts,  &c. 

At  pages  379  and  380,  Mr.  Burke  says: 

“I  may  here  mention  that  in  the  succinct  manner  in  which  bank 
accounts  are  kept,  it  may  reasonably  be  expected  that  out  of  a  business 
of  eight  and  a  quarter  millions  of  dollars,  there  should  be  some  items  of 
settlement  which  it  would  be  difficult  to  disentangle  and  understand  ; 
there  are  a  few  such  items  in  B.  R.  2.  These  I  design  to  reserve  and 
to  pass  over  at  present,  and  may  not  refer  to  them  again,  unless  some 
question  should  hereafter  arise  about  them  ;  and  this  l  do  especially 
for  this  reason,  because  in  the  preceding  statement  the  gross  collections 
$8,501,846.15,  and  the  cost  of  the  securities,  $8,290,374  51,  (with  ex¬ 
ceptions  hereafter  noted,)  being  fixed  sums,  the  surplus,  $211,471.64, 
is  a  fixed  and  ascertained  surplus.” 

The  two  funds,  viz. : 

The  profits  on  collections,  .  .  .  $99,396  50 

And  the  cash  receipts,  .  .  .  1  L2,07 5  54 

Making  together,  .  .  .  $211,471  64 

On  page  383,  Mr.  Burke  says: 

“  I  have  stated  the  profits  of  the  bank  account  before  1857, 
arising  from  the  collection  of  securities,  as  amounting  to  $99,396.10 
and  the  cash  receipts  for  interest  on  loans  made  by  B.  E. 


2,  as  mentioned  in  last  day’s  examination,  at . .  18,358.71 

making  together . $117,754-81 


which,  with  the  three  sums  before  mentioned,  and  which  have  been 
otherwise  already  accounted  for,  of  $26,777.17,  $6,901.50,  and  $4,515.26, 
seem  to  he  all  the  profits  of  the  above  accounts,  except  some  additional 
sums  of  prepaid  discount — the  accounting  therefore  for  $117,754.81 
ivoidd  account  for  all  the  remaining  interest  on  those  accounts  with 
.  the  exception  mentioned.” 

I  shall  refer  to  some  of  these  important  items  hereafter. 

The  principle  clearly  appears,  upon  which  this  account 
is  stated.  It  appears  to  have  been  to  ascertain  from  F.  S. 
9  and  10,  what  the  securities  cost,  and  to  ascertain  from  B. 
K.  2,  what  the  collections  were,  and  by  striking  the  differ¬ 
ence  between  the  two,  to  ascertain  the  profits  of  the  ac¬ 
count.  This  principle  is  vicious  for  the  following  reasons : 
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"because  it  excludes,  and  the  testimony  was  already  in,  the 
profit  on  all  those  discounts,  amounting  to  over  $1,500,000, 
where  the  whole  amount  of  notes,  at  their  face,  was  taken 
from  the  drawer ;  and  as  to  these,  the  debits  on  F.  S.  9  and 
10,  and  the  credits  on  B.  R.  2,  (the  collections)  amounted  to 
precisely  the  same  sum.  If  all  the  transactions  on  F.  S.  9 
and  10  had  been  conducted  in  the  same  manner,  B.  R.  2 
would  have  presented  not  one  copper  of  profit.  I  took 
particular  pains,  Mr.  Auditor,  to  go  over  these  discounts 
writh  you,  to  verify  them.  I  did  so,  and  you  were  satisfied 
from  an  inspection  of  the  authentic  and  undenied  entries, 
that  over  $1,500,000  of  securities  were  charged  to  the  drawer 
on  F.  S.  9  and  10,  at  the  face  of  the  notes,  leaving  no  trace 
of  the  amount  received  by  Mr.  Boker  for  the  interest,  usu¬ 
rious  or  legal.  I  do  not  censure  Mr.  Burke,  therefore,  for 
not  having  discovered  what  was  inscrutable.  He  could  not 
include  in  his  statement  that  which  was  impossible  for  him 
to  do  ;  therefore,  I  denounce  the  proposition  of  my  learned 
friends,  as  bad  law  and  bad  morals,  that  you  must  credit 
the  bank  only  upon  the  footing  of  profits  as  exhibited  by 
their  accountant.  I  have  shown  you  that  the  profits  have 
never  been  ascertained,  and  cannot  be.  If  Mr.  Burke  has 
failed  to  do  it,  we  may  all  agree  that  we  cannot;  certainly, 
I  cannot.  This  pretension  of  my  learned  friends,  to  credit 
the  bank  with  no  more  than  those  profits,  tells  them  in 
other  words,  as  to  that  million  and  half  of  dollars,  “we  will 
give  you  not  a  copper  of  profit,  nor  interest  either.”  “"Why 
not  ?”  the  bank  replies.  “Because  we  cannot  find  out  how 
much  Mr.  Boker  made  out  of  the  money.” 

The  principle  is  vicious  for  another  reason.  Numerous 
checks  in  evidence  for  interest — the  checks  of  Harris ;  the 
checks  of  the  Reading  Railroad  Company,  &c. —  not  one  of 
them  was  deposited  to  the  credit  of  that  account.  They 
wrere  all  omitted  in  the  statement,  although  they  were  all  in 
evidence  when  my  learned  friend  advocated  it.  The  pre¬ 
tensions  of  the  other  side,  ask  the  Girard  Bank  to  permit 
Mr.  Boker  to  retain  those  large  sums  of  money. 
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It  is  vicious  and  uncertain  for  another  reason — that  all 
the  stocks  and  mortgages — the  Edward’s  mortgage,  and  the 
Crescentvillc  property  paid  for  by  B.  R.  2,  were  not  col¬ 
lected  in  the  B.  K.  account,  and  are  excluded  from  the 
statement.  The  $100,000  of  City  Sixes,  the  smaller  amount 
of  City  Sixes ;  the  Northern  Central  Bonds;  the  Montour 
Bonds ;  the  North  Pennsylvania  Bonds ;  the  sums  appear¬ 
ing  on  F.  S.  10  as  having  been  paid  on  account  of  Crescent- 
ville,  the  largest  of  which  items,  $4,799.73,  was  paid  to  Mr. 
McCalmont  to  satisfy  one  of  his  mortgages  against  the  pro¬ 
perty — none  of  these  were  collected  on  B.  R.  2  at  all.  The 
City  sixes  which  sold  for  $94,750  were  not  collected  there. 
The  proceeds  were  credited  to  bond  account.  The  Ed¬ 
wards’  mortgage  was  never  credited  to  that  account,  neither 
were  any  of  the  bonds  I  have  mentioned ;  nor,  of  course, 
any  of  the  Crescentville  outlays.  This  statement  ignores 
all  these  transactions. 

There  is  another  vice  in  the  principle  on  which  that  ac¬ 
count  is  stated.  The  credits  in  the  long  book  of  "Guarantee 
Girard,”  are  entirely  omitted ;  none  of  them  went  into 
B.  R.  2.  They  went  into  Mr.  Boker’s  private  account  as 
you  know. 

But  again,  sir,  if  you  turn  to  p.  379,  in  giving  the  cost 
of  the  securities  at  $8,290,374.11,  Mr.  Burke  has  omitted 
the  amount  clue  to  the  drawer,  for  the  cost  of  securities,  at 
the  time  F.  S.  10  was  closed,  viz. :  $202,538.97.  I  cannot 
imagine  how  he  could  assume  a  sum  as  the  cost  of  the 
securities,  without  including  that  balance  as  a  part  of  the 
cost.  At  p.  327  you  find  that  that  sum  of  $8,290,374.11  is 
made  up  of  checks,  credited  on  F.  S.  9  and  10,  leaving  the 
balance  just  stated.  That  sum  also  includes  what,  perhaps, 
I  have  not  already  called  your  attention  to,  the  checks  on 
B.  R.  2,  used  to  discount  paper.  Mr.  Boker  did  not  discount 
all  the  paper  by  taking  the  money  from  the  drawer.  He 
would  occasionally  give  checks  upon  B.  R.  2,  which  was  a 
substituted  mode  for  doing  the  same  thing.  The  eight 
millions  two  hundred  and  odd  thousand  dollars  was  stated 
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to  represent  tire  cost  of  the  securities  privately  purchased  by 
Mr.  Boker.  Where  is  that  sum  of  $202,588.97,  which, 
undoubtedly,  was  part  of  the  cost  ?  It  is  not  there.  It  is 
ignored  in  that  account,  and  a  very  important  omission  it 
is,  in  discussing  the  principle  upon  which  the  account  is 
stated,  because  it  will  not  be  denied  that  the  bank  was  en¬ 
titled  to  the  interest  on  that  sum  of  $202,538.97. 

There  are  other  omissions  to  which  I  will  call  your  at¬ 
tention.  There  has  been  omitted  in  this  account,  nearly 
all  the  sums  paid  on  account  of  the  cost  of  securities  to 
the  drawer,  and  credited  on  F.  S.  9  and  10,  including  the 
numerous  credits  for  notes  placed  upon  the  discount  book, 
for  which  cashier’s  checks  were  given,  and  credited  on  F. 
S.  9  and  10.  I  ask  your  attention  to  some  of  them. 


Jan.  17,  1855,.. 

...$23,824.28 

Dec.  7,  1855,... 

..$10,735.07 

Apr.  21,  "  .. 

...  25,000.00 

Dec.  11, 

“  3sums20, 933.35 

Apr.  26,  “ 

...  25,000.00 

Dec.  28, 

U 

...  26,000.00 

May  2,  “ 

...  15,467.50 

Dec.  31, 

U 

...  81,924.89 

May  9,  “ 

...  15,390.00 

May  3,  1856,.. 

...  39,429.17 

Same  day, . 

...  15,000.00 

Dec.  26, 

u 

...  34,208.05 

May  14,  1855,.. 

...  30,312.50 

Same  day,. 

...  32,822.51 

May  15,  “  .. 

...  24,177.98 

&c.,  &c. 

But,  four  of  the  last  mentioned  sums,  viz. :  $84,208.05,  and 
$32,822.51,  and  $81,924.89,  and  $23,824.28,  were  included 
as  part  of  the  cost  of  securities.  Why  they  were  placed 
in  this  account  and  all  the  others  omitted,  which  were  pre¬ 
cisely,  and  in  all  respects,  the  very  same,  I  know  not,  nor 
can  any  one  guess,  except  to  bring  down  the  amount  of  pro¬ 
fits  to  convenient  dimensions. 

But  we  are  told  that  the  bank  must  be  content  with  this 
statement  of  Mr.  Burke,  and  my  learned  friend,  Mr.  Mont¬ 
gomery,  has  spent  very,  very  many  hours  in  efforts  to  prove 
it;  but  I  did  not  observe,  in  the  whole  course  of  his  argu¬ 
ment,  that  he  did  more,  or  otherwise,  then  merely  rely  on 

Mr.  Burke’s  infallibilities;  as  for  instance,  Mr.  Burke  has 

22 
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said  so;  Mr.  Burke  is  the  authority;  Mr.  Burke  declares 
so;  interspersing  his  quotations  of  Mr.  Burke  with  such, 
and  so  many  exaggerated  encomiums  that  the  thoughtful 
countenance  of  the  modest  witness  often  crimsoned  with 
the  bloom  of  the  reddest  rose. 

I  desire  to  give  }^ou  a  view  of  the  progress  of  the  debits 
on  F.  S.  9  and  10.  Beginning  at  the  date  of  the  opening  of 
the  B.  It.  Mo.  2  account,  the  debits  run  on  until  they  reach 
$1,138,679.67,  on  the  22d  of  October,  1852,  in  two  months. 
This  sum  represents  cash  out  of  the  drawer,  for  which  there 
was  nothing  substituted  there  except  the  entries  on  this 
pass-book,  F.  S.  9.  On  the  next  day  Mr.  Boker  paid  $100,000 
on  account.  Then  it  runs  on  until  November  1st,  a  week 
afterwards,  when  it  had  reached  $1,235,150.24,  there  was 
then  paid  on  account  $200,000.  Then  it  runs  on  until 
November  26th,  1852,  three  or  four  weeks  afterwards,  when 
it  reached  $1,402,838.02  !  I  wonder  how  Mr.  Lehman  would 
have  been  handled  by  my  learned  friends,  if  he  had  given 
these  figures  from  memory.  I  can  only  imagine  the  thun¬ 
ders  and  the  lightning  that  would  have  been  hurled  at  his 
devoted  head.  He  encountered  the  fierce  denunciations  of 
my  learned  friend,  Mr.  Montgomery,  for  estimating  the 
profits  of  the  little  box  at  one  half  of  what  the  after  dis¬ 
covered  records  positively  proved  they  really  were.  What 
would  have  been  said  of  him,  (supposing  F.  S.  9  had  been 
lost)  if  he  had  told  you,  what  we  know  is  the  veritable  and 
admitted  fact,  that  a  bank,  having  only  $353,127.25  of 
active  capital,  (vol.  2,  p.  477,)  the  directors  discounting  to 
“  the  verge  of  a  safe  line,”  was  sustaining  a  strain  of  nearly 
a  million  and  a  half  of  dollars  taken  from  the  cash  drawer 
by  its  President,  and  used  by  him  in  the  discounting  of 
paper,  without  the  knowledge,  or  the  suspicion,  of  the 
Board  of  Directors?  Such  a  thing  is  unparalleled  in  the 
banking  history  of  the  world. 

But,  to  go  on,  the  account  is  credited  with  $300,000  and 
runs  on  until  December  21st,  less  than  a  month,  when  the 
debit  amounted  to  $1,186,322.49  ;  then  there  was  $200,000 
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paid  on  account ;  it  then  runs  on  until  it  reached 
$1,197,740.01  on  the  7th  of  February,  1853,  it  was  then 
reduced  by  $600,000  paid  on  account.  It  then  runs  on. 
and  from  the  7th  of  February  to  the  12th  of  March,  a  little 
over  a  month,  it  had  increased  to  $1,085,296.10,  it  was  then 
credited  $200,000.  On  the  5th  of  April  it  was  $1,061,433.61 
$200,000  was  then  paid  on  account.  Eighteen  days  after¬ 
wards  it  was  $931,603.61,  and  $200,000  paid  on  account. 

It  was  $799,196.80  on  the  3d  of  August,  1853,  then 
$400,000  was  paid  on  account.  On  the  1st  of  September 
it  was  $493,404.44,  then  $100,000  was  paid  on  account ;  on 
the  1st  of  October  it  was  $521,423.99,  and  then  $100,000 
was  paid  on  account. 


Taking  the  last  days  of  the 
months,  in  Nov.,  1853,  it 
was  down  to  $271,423.99. 

Dec.,  1853,  393,116.67. 

Jan.,  1854,  504,236.22, 

when  $300,000  was  paid 
on  account. 


May  and  June, 

1855,  $473,923.89. 

July  and  August, 

1855,  $499,848.29. 

Sept.,  1855,  537,892.20. 

Oct.,  1855,  403,302.27. 

Nov.,  1855,  655,120.16. 


Feb.,  1854, 

$452,790.98. 

when  $200,000  was 

credit- 

March,  1854, 

494,473.33. 

ed. 

April,  1854, 

442,966.42. 

Dec.,  1855, 

$375, 

457.65. 

May,  1854, 

455,252.60. 

Jan.,  1856, 

415, 

655.54. 

June,  1854, 

392,696.05. 

Feb.,  1856, 

333, 

296.59. 

July,  1854, 

434.975.19. 

March,  1856, 

xhe  Banking 

Aug.,  1854, 

638,061.69. 

Law  of  1850 

',  then 

applied 

Sept.,  1854, 

537,344.27. 

to  the  bank, 

$383, 

,29*6.59. 

Oct.,  1854, 

539,046.32. 

April,  1856, 

526, 

609.45. 

Nov.,  1854, 

542,431.01. 

May,  1856, 

496, 

,098.03. 

Dec.,  1854, 

518,027.57. 

June,  1856, 

624, 

,913.88. 

Jan.,  1855, 

483,637.77. 

July,  1856, 

625, 

,413.88. 

Feb.,  1855, 

565,7  63.75. 

Aug.,  1856, 

335, 

,275.36. 

March,  1855, 

590,365.47. 

Sept.,  1856, 

352 

.431.61. 

April,  1855, 

655,321.83. 

Oct.,  1S56, 

355 

,210.02. 

Nov.,  1856, 

457 

,258.72. 
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Dec.,  24,  1856,  $323,569.53, 
which  was  balanced  by 
$54,000,  drawn  out  of  the 
Lancaster  Bank  notes  ac¬ 
count,  $67,030.56,  cashier’s 
checks  for  notes  placed  on 


the  discount  book,  mark¬ 
ed  “  interest  paid,"  and  a 
check  drawn  by  Mr.  Boker 
for  $202,538.97  on  the 
barren  bond  account,  with¬ 
out  any  credit  on  it. 


You  will  probably  come  to  the  conclusion  that  from  the 
beginning  to  the  end  of  these  dates,  the  average  amount 
daily  out  of  that  drawer  was  over  half  a  million  of  dollars. 
For  the  interest  on  that  sum,  we  are  told  by  my  learned 
friends  that  the  statement  under  discussion  ought  to  satisfy 
what  my  learned  friend,  Mr.  Wharton  facetiously  called 
the  “rapacious  maw”  of  the  Girard  Bank. 

But,  let  us  see  what  Mr.  Burke  has  finally  undertaken 
to  account  for,  because  he,  as  well  as  my  learned  friends, 
admit,  that  the  cash  deposits  in  B.  R.  belong  to  the  bank. 
At  page  384,  he  testifies  that  accounting  for  $217,268.43, 
would  account  for  all  the  profits,  and  all  the  cash  profits  of 
B.  R.  2,  up  to  the  end  of  1856 ;  but  he  admits  that  he  also 
has  to  account  for  the  profits  of  “B.  R.,  1857,”  and  “col¬ 
lateral  note  account,”  at  page  396,  where  you  see  he  states 
that  they  amounted  to  $26,693.23.  He,  therefore,  puts  him¬ 
self  under  the  duty  of  accounting  for  $243,961.66,  being 
the  sum  of  these  amounts,  $217,268.43,  and  $26,693.23.  At 
page  396,  the  great  page  of  this  branch  of  the  cause,  at  the 
foot  we  read  his  assertion. 


“  Total  accounted  for  to  the  present  time,  $237,933.21.” 

I  suppose  it  is  rather  grating  to  the  ears  of  my  learned 
friend,  Mr.  Montgomery,  to  quote  this  language  from  his 
own  witness;  “ accounted  for”  and  “accounting,”  because  he 
very  often  said  that  they  were  not  accounting  at  all,  nor  were 
they  under  any  duty  to  account,  merely  showing  what 
they  did  without  any  obligation  to  do  so.  But  I  must  do 
it,  sir,  because  Mr.  Burke  has  innocently,  and  I  hope  they 
will  forgive  him  for  it,  used  these  words  over  and  over 
again. 


341 


At  page  394  to  page  396,  inclusive,  Mr.  Burke  addresses 
himself  to  the  duty  of  accounting  for  the  sum  of  $237,933.21, 
and  in  this  accounting  I  beg  you  to  remember,  that  in  this 
amount  of  $237,933.21  is  included  only  $99,396.10  for  the 
profits  of  B.  B.  2,  which  I  have  shown  you,  were  reduced 
on  the  footing  of  six  percent.  But  Mr.  Burke  has  inserted 
a  puzzle  at  the  end  of  page  396,  which  has  not  been  un¬ 
ravelled.  lie  says : 

“  To  which  is  further  to  be  added  sundries  from  the  second  sub¬ 
division  of  No.  3  checks,  of  which  I  have  made  no  statement.” 

That  second,  or  as  he  called  it,  unexplained  sub-divi¬ 
sion  of  checks  or  sundries,”  pages  389  to  394,  amount  to 
$44,222.37,  and  they  consist  mainly  of  memoranda,  unex¬ 
plained  slips  of  paper,  with  certain  amounts  figured  upon 
them,  of  all  sorts  of  characters  and  descriptions,  unintelligi¬ 
ble  and  unproved  memoranda,  which  Mr.  Burke,  as  an 
accountant,  could  not  venture  to  call  vouchers,  and  has  not 
so  called  them. 

I  divide  these  sums  appearing  as  items  in  this  total  of 
$237,933.21  into  ten  classes  : 

1st.  Items  credited  and  allowed  in  this  branch  of  the 
case,  or  elsewhere. 

2d.  Interest  paid  to  brokers,  and  others  for  monies  loaned- 

3d.  Payments  on  account  of  the  debt  of  F.  B.  Forepaugh. 

4th.  Payments  on  account  of  the  debt  of  W.  F.  Fore¬ 
paugh. 

5th.  Eecharter  expenses. 

6th.  Erroneous  credits. 

7th.  Re-discounts. 

8th.  Losses  on  notes  discounted  on  F.  S.  9  and  10  at  the 
risk  of  Mr.  Boker. 

9th.  Bills  receivable  and  collateral  note  accounts. 

10th.  Motes  alleged  to  be  bad  debts,  but  not  admitted. 

In  my  opening  argument  before  you,  Mr.  Auditor,  some 
remarks  were  made  in  reference  to  this  subject,  which  I 
desire  you  to  consider  without  again  repeating  them.  The 
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classification  I  made  then  was  somewhat  different  from  that 
which  I  make  now.  I  then  arranged  these  credits  in  the 
same  manner  that  I  have  done  here,  except  that  the  classes 
6,  7,  8,  9,  and  10, 1  there  classed  as  one,  viz.:  miscellaneous, 
and  went  through  them  without  arranging  them,  as  Ido  now, 
in  separate  classes,  for  the  purpose  of  more  simplicity  and 
easier  reference  to  each  one  of  them. 

Now,  as  to  the  first  class,  you  observe  I  have  to  deal 
with  three  separate  heads,  or  totals  of  credits  at  page  396. 
The  first  is  $26,693.23,  being  the  assumed  sum  of  the 
profits  and  cash  receipts  of  “B.  R.  1857,”  and  “collateral 
note  account the  next  is  $173,046.05,  being  the  alleged 
sum  of  credits  on  account  of  F.  S.  9  and  10,  and  B.  B.  2, 
and  the  third  head,  $38,193.93,  being  the  sums  described  on 
that  page,  and  the  preceding  page,  which  refer  to  several 
distinct  subjects  of  allowance.  Now,  of  the  first  class  which 
are  admitted  to  be  correct,  and  allowed  here  or  elsewhere, 
there  are  included  in  the  third  total,  $38,193.33,  viz. : 
six  months  interest  on  Edward’s  mortgage,  $840,  that  is 
credited  to  discount  and  interest.  Interest  on  Lindsay  Tr., 
four  items,  $1,177.09,  $212.50,  $168.75,  and  $154.58,  these 
were  notes  marked  “interest  paid  ”  on  the  discount  book. 

These  four  sums  of  interest  was  actually  credited  to  dis¬ 
count  and  interest  account  as  they  ought  to  have  been,  and 
the  fact  that  none  of  the  other  notes  on  the  discount  book 
marked  “  interest  paid,”  were  so  credited,  except  the  My- 
tinger  notes,  shows  the  facility  with  which  it  can  be  ascer¬ 
tained  whether  or  no  the  discount  on  notes  marked  “  in¬ 
terest  paid,”  ever  reached  the  bank.  There  was  only  one 
place  to  credit  them,  and  that  place  was  the  discount  and 
interest  account.  They  should  not  be  credited  to  assets  ac¬ 
count;  but  they  are  not  even  there  credited.  But  although 
these  four  last  mentioned  items  are  credited,  what  business 
have  they  in  this  branch  of  the  case  ?  They  belong  to  that 
head,  or  rather  claim,  the  twelfth,  for  discount  on  notes 
marked  “  interest  paid.”  There  is  a  great  deal  of  such  paper 
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as  tliat,  and  with,  the  exception  of  these  and  the  Mytinger 
paper,  no  credits  can  be  found ;  and  that  has  satisfied  your 
mind,  I  trust,  conclusively,  of  the  ease  with  which  it  can 
be  ascertained  whether  the  interest  reached  the  bank. 

Five  small  items,  $29.50,  $8,  $80,  p.  391,  $17.60,  and 
$10,  p.  162,  may  be  passed  as  allowed  also. 

As  to  the  four  items  of  Lindsav,  Tr.,  although  thev  are 
correct  undoubtedly,  and  although  it  wa§,  credited  to  dis¬ 
count  and  interest  account,  the  true  and  business  way  of 
recording  the  transaction,  yet  they  are  credited  on  the 
Twelfth  Claim,  and  they  must  not  be  credited  here  again. 

Of  the  total  of  $173,046.05  the  following  appears  at 
page  392,  March  13,  1855,  $5,355.18 ;  that  is  credited  to 
discount  and  interest  account.  You  recollect  the  discount 
of  Lancaster  Bank  paper  in  March,  1855,  amounting  to 
$5,355.18.  Mr.  Boker  immediately  credited  to  discount  and 
interest  account  the  discount  on  that  transaction.  You 
observe,  therefore,  that  it  can  be  ascertained  by  mere  inspec¬ 
tion  of  that  account,  whether  Mr.  Boker  paid  into  the  bank 
the  interest  on  notes  which  he  had  discounted  on  F.  S.  9 
and  10,  and  afterwards  placed  on  the  discount  book,  marked 
“interest  paid.” 

Next,  at  page  389. 

First  subdivision.  Second  subdivision. 

“Part  of  check  for  $206,702.27,  (see 

testimony  of  the  bank,  pp.  217,218.)  $4,102  27  $2,600  00 

“Check  for  $8,757.47,  (see  testimony 

of  bank,  p.  218).  4,000  00  4,757  47 

© 

These  are  very  important  transactions.  There  were,  as 
you  know,  two  accounts  prior  to  B.  R.  2,  viz. :  B.  R.  collec¬ 
tion  account,  and  B.  R.  1.  Both  those  accounts  Mr.  Boker 
settled  and  closed,  and  these  were  the  profits.  On  the  first 
the  profits  were  $6,701.27.  AYhat  did  Mr.  Boker  do  with 
that  money?  $4,102.27  went  to  the  credit  of  the  bank,  and 
the  rest  did  not.  The  next  check,  of  $8,757.47,  closed  up 
the  account  of  B.  R.  1,  and  that  was  the  amount  of  the 
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profit  of  that  account.  What  was  clone  with  that  money  ? 
$4,000  of  it  reached  the  bank  ;  the  rest  did  not. 

The  second  class  is,  interest  paid  to  brokers  and  others, 
for  money  loaned  to  the  bank,  $25,931.98,  see  vol.  2,  pages 
858-9.  This  is  one  of  the  most  extraordinary  features  in 
the  banking  history  of  Mr.  Boker.  It  is  almost  incredible 
that  a  bank  officer  paid  to  brokers,  at  the  rate  of  one  per 
cent  a  month,  and  as  one  witness  said,  sometimes  higher, 
but  at  all  times  market  rates,  for  the  use  of  money.  I  need 
not  quote  at  length  the  testimony  and  the  amusing  corres¬ 
pondence  between  the  brokers  and  Mr.  Boker  in  reference 
to  this  subject,  because  you  will  find  the  quotations  in  my 
opening  argument  from  page  326  to  332,  to  which  I  ask 
reference.  (Mr.  Hirst  refers  to  the  testimony  of  Mr.  Borie, 
vol.  2,  p.  145  ;  Mr.  White,  vol.  2,  pp.  59  and  60  ;  Mr.  Kelly, 
vol.  2,  pp.  126  and  127 ;  Mr.  Clark,  vol.  2,  p.  122 ;  and  the 
letters  there  printed.) 

It  would  not  be  difficult  to  calculate  how  long  a  bank 
would  go  on,  paying  one  per  cent,  a  month  and  more,  for 
the  use  of  money,  or  how  long  an  individual  could  stand 
such  operations.  But  there  are  three  satisfying  reasons, 
in  point  of  law,  and  in  point  of  fact,  which  prevent  the  al¬ 
lowance  of  these  credits. 

First.  It  never  has  been,  and  I  trust  it  never  will  be,  the 
law  of  Pennsylvania,  that  an  officer  of  a  bank  can,  without 
the  knowledge  of  the  Board  of  Directors,  borrow  money  at, 
and  bind  the  bank  to  pay,  usurious  rates.  It  would  be  un¬ 
lawful,  as  between  the  bank  and  third  persons.  It  is 
especially  so,  as  between  the  bank  and  its  officer,  in  the 
absence  of  proof,  or  even  allegation,  of  authority.  It  adds  a 
feature  of  enormity  to  these  transactions,  that  a  bank,  for¬ 
bidden  by  law  to  take  usury,  should  collude  with  outside 
parties  in  usurious  transactions. 

Second.  These  usurious  loans  occurred  mainly  in  1855 
and  1856.  In  1854,  the  interest  paid  was  only  $873.35. 
In  1855,  $16,505.39  ;  in  1856,  $8,553.24.  On  the  18th  of 
October,  1854,  Mr.  Boker  purchased  $100,000  of  City  Sixes 
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and  paid  out  of  tlie  cash  drawer  $94,750,  see  F.  S.  9.  That 
sum  was  nearly  as  large  as  any  sum  he  borrowed  from  the 
brokers  during  the  years  1855  and  1856.  lie  kept  the  City 
Sixes  until  September,  1857,  when  he  sold  them  at  a  loss  of 
$7,250,  and  credited  the  proceeds,  as  you  may  remember, 
on  bond  account.  Now  if  Mr.  Bolcer  had  not  bought,  or 
had  not  held  on  to,  those  City  Sixes,  waiting  to  make  the 
speculation  a  profit ;  if  he  had  sold  them  at  any  date  du¬ 
ring  the  years  1855  or  1856,  he  would  have  received  as 
much  money  as  he  borrowed  from  the  brokers  at  one  to 
two  per  cent,  per  month. 

During  all  that  time  Mr.  Boker  had  this  loan  under 
his  entire  and  exclusive  control ;  he  had  absorbed  nearly 
$100,000  of  the  money  of  the  bank  in  the  purchase  of  it, 
and  held  on  to  it  with  such  tenacity,  that  he  paid  nearly 
$25,000  of  usurious  interest  to  replace  the  money  he  had 
privately  used ;  and  then  to  seek  to  put  that  expense,  as 
well  as  the  loss  of  $7,250  on  the  resale,  upon  the  bank,  is 
audacity.  My  learned  friend,  Mr.  Wharton,  I  observe, 
smiles  at  this  expression  ;  what  would  he  say  of  his  agent, 
who,  with  Ms  money  in  his  hands,  would  speculate  in 
stocks,  and  charge  him  $25,000  for  usury,  paid  in  the 
borrowing  of  money  to  replace  what  he  had  used,  as  well 
as  the  losses  sustained  in  the  speculation  ?  He  would  not 
smile  then,  but  “  with  all  the  energy  his  nature  is  capable 
of,”  he  would  denounce  the  transaction  as  a  fraud. 

Third.  The  books  F.  S.  9  and  10,  show,  that  during 
1855  and  1856,  Mr.  Boker  was  indebted  to  the  cash  drawer, 
in  a  sum  several  times  greater  than  the  sums  he  borrowed 
from  brokers.  I  presume  my  learned  friends  expect  to 
sustain  these  credits  upon  the  ground  that  there  was  a 
necessity  which  induced  Mr.  Boker  to  borrow  the  money, 
and,  I  presume,  the  necessity  was  in  proportion  to  the 
enormous  amounts  of  interest  paid.  But,  why  did  he  not 
curtail  his  discounts  ?  Why,  when  his  debt  to  the  drawer 
was  averaging  a  half  million  of  dollars  ;  why,  if  he  wanted 
to  hold  on  to  the  City  Sixes  for  a  rise ;  why  did  he  not 
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curtail  his  discounts,  some  $75,000  or  $100,000,  and 
avoid  this  enormous  loss?  It  seems  to  me  to  he  perfectly 
clear,  that  the  necessity  to  borrow  the  money,  if  necessity 
there  was,  of  which  there  is  no  evidence,  was  occasioned 
by  the  absence  of  the  large  sums  which  Mr.  Boker  illegally 
employed  in  private  discounting,  and  consequently  the 
result  of  his  own  wrongful  act,  and  that  it  would  be  con¬ 
trary  to  law  and  to  reason,  and  a  violation  of  every  principle 
of  justice,  to  impose  this  loss  of  $25,000  upon  the  bank. 

Third  Class.  As  I  proceed  with  these  classes,  I  beg  you 
to  keep  in  view,  that  the  rules  of  law,  and  the  facts  as  to 
each  class,  dispose  of  masses  of  credits,  and  that  there  is  no 
difficulty,  in  point  of  law  or  fact,  in  disposing  of  them.  I 
am  reducing  this  confused  mass  into  order,  and  endeavor¬ 
ing  to  show  3^ou,  as  I  go  along,  that  there  is  not  enough 
difficulty  in  either  of  these  classes,  to  tax  your  attention 
severely ;  certainly,  not  to  excite  doubt. 

This  third  class  of  credits,  like  the  last,  includes  a  mass 
of  items.  It  refers  to  the  case  of  Mr.  F.  B.  Forepaugh  ;  the 
table,  (at  page  302,  vol.  2,)  states  the  loss  at  $67,334.33. 
On  account  of  that  loss,  there  was  paid  apparently  by  Mr. 
Fisher,  $14,500.  That  sum,  although  represented  to  be 
paid  by  Mr.  Fisher,  that  gentleman  had  nothing,  whatever, 
to  do  with  it.  It  was  paid  on  the  11th  of  April,  1855,  and 
credited  to  B.  R.  2,  not  to  the  bank,  and  I  desire  to  call  your 
attention  to  the  entry  of  that  credit  in  the  deposit  book  F. 
S.  No.  16,  to  show  you  that  a  reference  to  that  book  would 
not  give  correct  information,  as  to  the  source  from  which 
that  sum  of  $14,500  came.  The  entry  is  in  Mr.  Boker’s 
own  handwriting,  as  follows  :  ‘April  11,  Fisher,  $14,500,” 
and  under  the  word  “Fisher,”  is  “Hirst.”  That  sum  was 
paid  to  Mr.  Boker  by  myself,  as  counsel  for  Mr.  Forepaugh 
in  settlement  of  the  debt. 

At  the  time  of  Mr.  Forepaugh’s  suspension,  he  was  in* 
debted  to  the  bank,  for  notes  discounted  on  the  discount 
book,  $86,803.15,  and  also  $8,000  loaned  by  Mr.  Boker 
on  his  check,  without  security.  To  the  extent  of  that 
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sum  of  $8,000,  which  Mr.  Boker  loaned  without  security, 
to  a  party  whom  he  knew  was  indebted  to  the  bank  beyond 
any  reasonable  amount  of  accommodation,  he  is  undoubt¬ 
edly  liable.  His  authority  was  limited,  as  Mr.  White  says, 
to  lending  money  on  checks,  secured  by  collaterals,  with  a 
margin.  Now,  as  to  the  rest,  Mr.  Ford,  (vol.  2,  page  755,) 
says,  he  never  had  supposed  that  the  accommodation  ex¬ 
ceeded  the  amount  of  $20,000. 

At  page  756,  he  is  asked: 

“Did  Mr.  Boker  at  any  time  before  you  left  the  Board  in  November, 
1852,  or  after  you  returned  to  it  in  November,  1853,  state  to  the  Board, 
or  to  you,  or  to  any  other  director  in  your  presence,  the  amount  of  in¬ 
debtedness  to  the  bank  of  the  Messrs.  F.  B.  and  W.  F.  Forepaugh.’’ 

A.  “If  he  ever  did  speak  to  me  of  the  indebtedness  of  those  two 
persons,  or  either  of  them,  he  never  mentioned  that  it  exceeded  that 
amount.  If  he  did  say  that  it  exceeded  that  amount  I  should  have 
remembered  it,  for  I  should  have  been  perfectly  thunderstruck.” 

Mr.  White  supports  this  statement.  At  764,  vol.  3,  he 
asked  by  my  learned  friend,  Mr.  Wharton  : 

Q.  “Was  there  at  any  time  to  your  knowledge,  while  you  and  Mr. 
Ford  were  members  of  the  Board,  an  understanding  that  the  line  of 
discount  to  any  particular  house  should  not  exceed  $25,000  or  any  other 
precise  amount?” 

A.  “  There  was  no  precise  rule,  although  that  amount,  or  $30,000, 
would  have  been  considered  a  large  line  of  discount  for  any  house.” 

Mr.  White  speaks  further  on  this  subject.  At  page  743, 
he  is  asked : 

Q.  “  What,  according  to  your  knowledge  and.  belief,  was  the  amount 
of  discounts  for  Frederick  B.  Forepaugh  during  the  years  1851  and 
1852,  and  at  the  time  of  his.  failure  in  December,  1852  ?” 

A.  “I  have  no  distinct  recollection,” 

Q.  “  Did  the  amount,  to  the  best  of  your  knowledge  and  belief,  exceed 
the  sum  of  $20,000  ?” 

A.  “  I  should  think  it  might  have  been  such  a  line,  but  Mr.  Pritchett 
was  generally  looked  to  as  authority  for  Mr.  Forepaugh’s  paper,  and  I 
did  not  pay  much  attention  to  it.  When  Forepaugh  got  his  discounts, 
Pritchett  was  a  member  of  the  Board,  or  they  applied  to  him.” 
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Q.  “  Were  you  aware  at  the  time  of  his  failure,  the  notes  discounted 
for  him,  and  then  running  to  maturity,  exceeded  the  sum  of  $100,000?” 

A.  “  No,  I  was  not ;  and  I  am  not  now  aware  of  it.” 

Q.  “If  you  had  known  that  his  discounts  amounted  to  that  sum 
would  you  have  consented  or  opposed  such  an  amount  of  accommoda¬ 
tion  for  him  ?”, 

A.  “  I  should  have  objected  to  it  as  an  imprudent  line.” 

Q.  “  What  was  the  extent  of  accommodation  that  you  would  have 
consented  to  allow  him.” 

A.  “  I  should  have  considered  $30,000  an  ample  line  for  any  one, 
however  good.” 

The  facts  in  regard  to  this  debt  illustrates  the  wisdom  of 
the  decision  of  our  Supreme  Court,  in  the  case  I  read  to 
you;  nearly  all  the  discounts  were  made  between  board  days. 

Mr.  AFhite  gives  a  description  of  the  discount  book  and 
the  credit  book ;  the  discount  book  merely  recorded  the 
lendings  at  and  between  board  days  ;  the  credit  book  col¬ 
lected  together  all  the  current  accommodations  of  each  cus¬ 
tomer  of  the  bank,  and  exhibited  the  total  amount.  But  the 
credit  book  was  not  at  the  Board.  Any  one  who  asked  to 
see  it  could  have  seen  it.  But  the  Directors  did  not  see  the 
credit  book,  and  they  had  not  the  information  which  that 
book  contained.  Mr.  Boker,  however,  knew  what  the  debt 
was,  though  the  Board  did  not.  The  presumption  strongly 
pressed,  arising  from  the  fact  there  was  a  credit  book,  that 
the  Directors  did  know  its  contents,  is  rebutted  by  the 
fact  sworn  to  by  Mr.  Ford  and  by  Mr.  White,  that  they  did 
not  know  the  amount  of  the  debt,  and  no  one  of  the  other 
Directors  is  called  to  contradict  them.  Any  presumption, 
therefore,  that  the  Directors  did  know  it,  because  they  might 
have  known  it,  falls  to  the  ground. 

Now,  sir,  for  twelve  reasons  I  affirm  that  that  loss  was 
at  the  risk  of  Mr.  Boker. 

First.  Because  the  debt  was  contracted  to  an  extent 
beyond  the  largest  limits  permitted  by  the  Board  of  Direc¬ 
tors  in  any  case. 

Second.  That  the  loss  was  not  reported  to  the  Board. 
The  stockholders  were  entitled  to  the  individual  knowledge, 
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skill,  intelligence,  judgment,  and  experience  of  every  mem¬ 
ber  of  the  Board  in  such  an  exigency. 

Third.  That  Mr.  Boker  made  a  misrepresentation  to  a 
Director,  if  not  to  the  Board,  that  the  amount  of  the  in¬ 
debtedness  “was  less  than  $20,000.”  That  is,  I  contend, 
proved  by  Mr.  Ford,  vol.  2,  p.  728. 

Fourth.  Only  four  of  the  103  notes  were  protested.  The 
By-Laws  required  them  to  be  protested,  and  Mr.  Boker 
was  bound  to  see  to  it.  The  omission  left  the  notes  ex¬ 
posed  to  a  defence  which  would  have  annihilated  the  debt 
against  the  endorser,  and  Mr.  Forepaugh  was  the  endorser 
upon  all  except  two,  one  of  $1,030,  and  one  of  $1,000,  vol. 
2,  p.  283  to  288. 

Fifth.  The  increase  of  the  debt  to  the  enormous  amount 
just  stated  was  the  act  of  Mr.  Boker,  for  it  appears  from 
the  production  of  the  original  entries  that  the  notes  were 
discounted,  not  at  the  Board,  but  on  days  between  the 
meetings  of  the  Board,  as  shown  by  Mr.  Burke  and  by 
Mr.  Hoffman ;  and  Mr.  Boker,  therefore,  knew  that  the 
accommodations  of  that  party  amounted  to  a  sum  more 
than  three  times  greater  than  the  largest  limits  given  to  ' 
the  safest  house. 

Sixth.  That  Mr.  Boker  settled  the  debt  without  the 
knowledge  of  the  Board  of  Directors.  Mr.  AYhite,  at  p. 
766,  is  asked : 

Q.  “In  case  of  failure  by  any  debtor  to  pay,  and  the  claim  was  not 
banded  to  the  solicitor  for  suit,  to  whom  was  committed  the  discretion 
of  managing  or  arranging  with  the  debtor  ?” 

A.  “I  do  not  recollect  any  cases  of  important  amounts,  except,  per¬ 
haps,  the  settlement  of  the  Reading  Railroad  case  by  bonds ;  but  in 
such  cases  of  moderate  amounts  as  were  reported  to  be  in  danger, 
discretion  was  given  to  the  President.” 


This  was  not  a  moderate  amount,  considering  the  capital 
of  the  bank ;  it  was  a  very  large  amount  indeed,  and  required 
all  the  skill,  experience,  and  ability  of  all  the  Directors  in 
the  management  of  the  affair. 
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Seventh.  Every  one  of  the  103  notes  just  referred  to 
were  marked  paid  at  maturity,  on  the  note  "book  of  the 
bank,  in  the  ordinary  way  of  notes  regularly  taken  up  on 
the  dates  of  their  maturity.  For  this  I  refer  to  pages  236, 
244,  249,  255,  259,  271,  and  280,  vol.  2. 

Eighth.  Mr.  Boker  made  the  debt  his  own  by  covering 
up,  and  including  the  whole  matter  of  the  settlement  of  the 
debt,  in  B.  R.  2.  > 

Ninth.  The  price  of  compromise,  $14,500,  is  not  ex¬ 
plained  or  justified  by  any  evidence,  showing  the  propriety 
of  accepting  a  sum  so  small  as  that. 

Tenth.  In  releasing  Mr.  Forepaugh,  Mr.  Boker  affixed 
the  corporate  seal  of  the  bank  to  the  release,  while  Article 
8th  of  the  By-Laws  provided  “it  shall  be  the  duty  of  the 
President  to  cause  the  seal  to  be  affixed  to  such  documents 
and  instruments  as  the  Directors  shall  order.”  My  learned 
friend,  Mr.  Wharton,  has  referred  to  a  resolution  of  the 
Board  of  Directors  of  the  old  bank,  entrusting  the  seal 
and  the  use  of  it  to  the  President  and  Cashier,  and  after¬ 
wards  to  the  President  alone.  Sir,  the  new  Board  of 
Directors  resumed  business  in  the  light  of  the  misfortunes, 
if  a  severer  term  may  not  be  applied,  of  the  bank  which 
led  to  its  failure.  Mr.  White’s  testimony  is  explicit,  that 
the  seal  was  used  always  by  direction  of  the  Board.  At 
p.  746,  vol.  2,  Mr.  White  is  asked: 

Q.  “  During  your  directorship  was  the  President  authorized  to  affix 
the  seal  of  the  bank  to  instruments  of  writing  without  the  authority  of 
the  Board  ?” 

A.  “Except  for  formal  purposes,  such  as  making  certificates  of 
stocks,  or  other  understood  matters  of  business  requiring  a  seal,  the 
use  of  the  seal  was  understood  to  be  regulated  byavote  of  the  Board.” 

So  much  for  the  resolution  to  which  my  learned  friend 
referred,  and  so  much  for  the  usages  of  the  bank,  which 
Mr.  Boker  violated.  If  Mr.  Boker  had  asked  for  authority 
to  affix  the  seal  to  the  release,  there  being  annexed  to  it  a 
schedule  of  notes  amounting  to  nearly  $100,000,  the  whole 
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transaction  would  have  been  revealed  to  tbe  Board,  so 
that  tire  use  of  the  seal,  without  the  authority  of  the 
Board,  was  a  means  of  covering  the  transaction  up. 

Eleventh.  Instead  of  banding  the  notes  to  the  Solicitor 
of  the  bank,  according  to  the  by-laws,  for  collection,  they 
were  handed  to  Mr.  Webster,  a  member  of  the  bar,  of  great 
respectability,  who  appeared  before  the  Auditor,  as  he 
must  have  been  instructed,  for  fictitious  claimants,  Francis 
Maguire,  James  P.  Brown  and  William  Brown,  and  not 
for  the  Girard  Bank;  and  in  that  capacity,  and  for  these 
fictitious  claimants,  he  received  a  dividend,  which,  deduct¬ 
ing  his  fee,  he  paid  to  Mr.  Boker,  who  deposited  it  in 
B.  R.  2. 

Twelfth.  The  same  kind  of  proceeding  was  not  only 
enacted  before  an  Auditor,  but  also  in  the  District 
Court.  Suits  were  brought  upon  two  of  the  notes  in  the 
names  of  strangers,  but  not  in  the  name  of  the  Girard 
Bank. 

The  fourth  class  of  credits  refers  to  the  debt  of  Mr.  W. 
F.  Forepaugh ;  the  loss  on  that  debt  was  $27,459.64,  and  it 
occurred  at  the  same  time. 

I  have  nothing  to  add,  in  connection  with  this  loss,  to 
the  suggestions  submitted  to  you  in  my  opening  argument 
in  this  cause.  I  beg  you  to  consider  them  repeated  here. 
I  am  not  called  upon  to  do  more,  because  I  have  not  heard, 
from  either  counsel,  any  answer  to  airy  of  them.  I  refer 
to  342-346,  inclusive,  of  my  printed  argument.  I  may 
make  the  same  remark,  as  to  the  loss  just  discussed.  You 
have  not  heard  any  reply  to  the  argument  I  previously 
submitted  on  that  subject. 

Fifth  class.  The  next  class  refers  to  the  re-charter  ex¬ 
penses.  This  ought  not  to  be  a  very  difficult  matter  to 
discuss.  I  should  suppose  that  any  reasonable  person 
would  be  satisfied  with  the  testimony  of  General  Bickel, 
who  was  present  at  the  time  the  two  bank  presidents  came 
together  and  settled  the  precise  amount  of  the  cost  of  the 
re-charter,  and  the  proportion  of  each  bank.  But  if  that  is 
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not  sufficient,  I  sliould  suppose  it  would  be  certainly  con¬ 
clusive  to  find,  in  corroboration  of  General  Bickel,  in  Mr. 
Boker’s  own  handwriting,  a  statement  of  the  amount  of  the 
cost.  We  know  that  on  the  10th  of  August,  1854,  he 
charged  the  bonus  account  of  the  bank  with  $24,000,  and 
received  a  check  for  that  amount,  which  he  placed  to  the 
credit  of  B.  R.,  2,  for  the  evident  and  avowed  purpose  on 
the  face  of  the  entry,  of  reimbursing  that  account  the  ex¬ 
penses  paid  out  of  it  for  that  purpose.  But  our  friends 
will  continue  to  presume  that  they  know  more  than  Mr. 
Boker  himself.  We  have  had  a  list  of  sums  handed  to  us 
as  the  cost  of  this  re-charter.  In  the  table  presented  by 
Mr.  Burke,  vol.  2,  page  858,  the  cost  is  stated  at  $36,878.80. 

As  we  are  instructed  to  concede  the  sum  of  $24,000  as 
the  expense  of  the  re-charter,  it  will  be  sufficient  if  I 
reduce  that  sum  of  $36,873.80  down  to  $24,000,  or  below  it. 
The  statement  consists  of  eighteen  items.  The  fifth  item  is 
$9,800.  At  page  858  Mr.  Burke  says  : 

“To  these  expenses  may  also  belong  item  on  last  mentioned  check, 
without  date,  of  $9,8C0.” 

On  turning  to  page  256,  vol.  2,  you  will  find  a  copy  of 
that  memorandum,  the  original  of  which  I  now  produce. 
It  appears  to  be  on  the  back  of  a  blank  bank  check,  part  in 
pencil,  and  part  in  ink,  beginning  with  the  figures  $11,700, 
from  which  is  deducted  $98,  then  $13,  then  $400,  and  so 
on,  the  final  reduction  being  $57.  I  cannot  see  upon  what 
ground  my  learned  friend  assumed  that  these  figures  repre¬ 
sented  recharter  expenses.  It  was  without  any  authority 
in  the  evidence,  and  without  any  reasonable  probability. 
The  slip  itself  furnishes  no  explanation  whatever,  on  its 
face,  as  to  where  the  money  went  to,  or  how  it  was  used, 
or  by  whom.  I  have  scarcely  ever  known  an  assertion,  in 
argument,  so  destitute  of  evidence  or  plausibility  as  this. 

The  next  item  I  will  refer  is  the  sixth,  $650.  You  will 
find  that  referred  to  at  page  264 — a  note  of  Mr.  Forney’s, 
dated  as  early  as  May,  1852.  The  session  at  which  the 
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recharter  was  passed  did  not  commence  till  January 
1853,  and  you  have  the  positive  testimony  of  Mr.  Forney 
on  the  subject,  that  he  never  did  receive,  directly  or  indi¬ 
rectly,  one  dollar  in  reference  to  that  subject.  I  pass  that 
item  by  with  that  remark. 

The  next  is  the  9th  item,  Dr.  Burden,  $600.  That  $600, 
which  is  referred  to  at  page  270,  is  a  check  signed  “charge 
Hazleton,”  dated  September  24,  1852.  On  referring  to  his 
private  account,  you  will  find  that  amount  entered  as  of 
that  date.  Dr.  Burden  was  the  treasurer  of  the  Hazleton 
Company. 

The  11th  item  is  Allen,  $600.  That  is  referred  to  at 
page  234.  The  entry  on  the  memorandum  is  “Allen,”  but 
the  voucher  is  a  check  signed  “pay  to  Country  Paper, 
$600.”  At  page  390,  Mr.  Burke  refers  us  to  the  fact  that 
that  sum  appears  on  discount  and  interest  account. 

The  next  is  Dr.  Bunting,  the  16th  item,  $100.  That  is 
referred  to  on  page  242.  The  check  is  dated  May  12, 

1853.  “Pay  to - ,  or  bearer,  $100.”  I  find  that  that 

precise  sum  is  entered  to  the  debit  of  Dr.  Bunting's  account, 
on  the  26th  of  the  same  month. 

The  next  is  the  18th  item,  $3,473.80.  For  that  you 
must  refer  to  page  300.  You  will  find  that  on  page  858, 
Mr.  Burke  connects  this  sum  with  the  recharter  transac¬ 
tion,  and  that  on  page  300  he  connects  it  with  the  Fore- 
paugh  transaction  ;  there  is  no  authority  to  connect  it  with 
either.  It  is  an  unexplained  balance  on  a  check,  necessary 
to  make  up  the  sum  of  $20,000,  as  explained  on  page  300. 
Mr.  Boker  speaks  of  this  sum  as  follows  : 

“  I  have  found  no  memorandum  showing  the  composition  of  this 
check,  but  as  the  losses  by  F.  B.  or  W.  F.  Forepaugh  are  not  found 
charged  against  any  account  of  the  Bank  except  B.  B.  2,  I  infer  that 
those,  which,  for  want  of  information,  cannot  be  directly  connected 
with  that  account,  would  be  also  found  there  if  the  composition  and 
nature  of  all  the  charges  against  that  account  were  known.” 

I  need  not  go  further  in  this  connection,  as  the  statement  is 
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already  down  to  24,000,  and  below  it ;  but  I  will  give  you 
another  taste  of  its  condition,  by  referring  to  the  17th  item, 
$600,  which  is  a  check  in  B.  R.  2,  January  27,  1854;  as  to 
which  the  only  evidence  in  this  cause  is  the  check  itself, 
and  the  admission  on  the  other  side  that  they  cannot  ex¬ 
plain  it;  here,  however,  it  is  connected  with  the  recharter 
without  a  spark  of  evidence  to  sustain  the  notion.  At  page 
396  it  is  included  in  the  second  subdivision  of  checks,  as  to 
which  subdivision  we  are  told  there  is  no  explanation  or 
evidence  in  the  cause.  It  was  not  necessary  to  dissect  tbe 
statement  furnished  by  Mr.  Burke,  except  for  two  reasons, 
first  to  show  the  unreliability  of  it,  and  second,  that  it  was  the 
main  authority  relied  on  by  my  learned  friend,  Mr.  Mont¬ 
gomery.  When  I  speak  of  tables  furnished  by  Mr.  Burke, 
I  beg  you  to  understand  that  I  draw  a  great  distinction 
between  theorizing  tables,  such  as  this,  and  tables  which 
purport  to  represent  actual  entries  in  the  books,  which  are, 
I  think,  unexceptionably  fair  and  correct.  Whenever  Mr. 
Burke  undertakes  to  give  facts  in  a  table,  from  entries,  he 
is  correct,  but  when  he  wanders  out  into  theories,  he  does 
just  what  I  have  shown  you  in  this  table,  states  what  the 
facts  do  not  bear  out. 

But,  this  whole  pretence  that  the  cost  of  the  recharter  was 
over  $36,000,  is  wrong,  and  for  the  following  reasons  :  It 
is  wrong  to  contradict  Mr.  Boker’s  own  statement  of  the 
cost;  it  is  wrong  because  General  Bickel,  who  was  present 
at  the  time  the  cost  was  ascertained  and  settled,  states  it  at 
the  same  amount ;  it  is  wrong  because  Mr.  Burke  has  trans¬ 
ferred  (page  394)  the  whole  of  a  sum  of  $25,000  from  the 
second  or  unexplained  column  into  the  first,  as  recharter 
expenses,  whereas  he  had  already  placed  three  of  the  as¬ 
sumed  recharter  items,  “  Patrick,  $1000,”  “  Fletcher,  $500,” 
and  “Forney,  $650,”  in  the  first  column,  making  $27,150, 
the  cost  of  the  recharter,  whereas  he  then  was  assuming  the 
cost  at  $25,000,  a  sum  itself,  $1,000  in  excess  of  the  fact. 
He  placed  the  whole  $25,000  in  the  first  column,  out  of 
the  unexplained  column  of  the  table,  whereas  $2,150 
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were  actually  there  already.  That  amount  of  $2,150  is  a 
flagrant  and  open  error. 

This  is  not  a  credit  on  any  claim  of  the  Bank.  When  I 
say  that  $21,000  is  the  admitted  amount  of  the  cost  of  the 
recharter,  it  is  not  a  credit  to  Mr.  Boker,  because  the  Bank 
has  paid  it  already.  It  has  been  charged  to  bonus  account, 
and  a  check  for  that  amount  deposited  to  the  credit  of  B. 
B.  2,  to  reimburse  that  account,  which  had  advanced  the 
expenses.  It  is  not  a  credit,  therefore.  At  first  we  de¬ 
manded  this  sum  of  $21,000,  which  he  deposited  in  B.  B. 
as  a  debit  against  Mr.  Boker’s  estate. 

I  conclude  this  subject  by  referring  to  a  subject  that  has 
somewhat  embarrassed  me  to  understand.  There  can  be 
no  doubt  that,  at  the  interview  described  by  Gen.  Bickel, 
or  afterwards,  Mr.  Mitchell  gave  Mr.  Boker  $21,000,  the 
one  half  of  the  expenses  of  the  recharter  of  both  banks. 
Now,  what  became  of  that  21,000  ?  And  here  we  see  the 
importance  and  necessity  of  entries  in  the  books  of  a 
bank.  What  became  of  that  money  ?  Have  you  seen  any 
trace  of  it?  If  $86,000,  or  a  higher  sum  even,  had  been 
paid  out  ofB.  B.  2,  on  that  account,  Mr.  Boker  should  have 
deposited  Mr.  Mitchell's  half  to  the  credit  of  that  account, 
in  order  to  reimburse  it.  Mr.  Boker  made  the  Girard 
Bank  pay  $21,000,  and  he  deposited  it  in  B.  B.  2,  but  what 
became  of  the  $21,000  paid  by  Mr.  Mitchell  ?  Why  not 
deposit  that  money  also  to  the  credit  of  B.  B.  2  ?  It  was 
not  deposited  to  the  credit  of  any  account.  I  repeat. 
What  became  of  that  $21,000?  We  have  not  seen  it,  nor 
has  any  one  else.  Mr.  Burke  has  not  found  it.  What 
has  become  of  it  we  do  not  know ;  yet  the  law  instructs  us 
that  Mr.  Boker  was  under  a  duty  to  account  for  it ;  to 
manifest  its  receipt  and  application  by  entries,  or  at  least, 
to  inform  the  Board  as  to  the  precise  question  at  present  in 
hand.  As  to  the  precise  question,  at  present,  in  hand,  it 
is,  however,  enough  for  us  to  know,  that  the  amount  of 
$21,000  was  fixed  at  a  conference  and  settlement  between 
the  parties,  and  charged  by  Mr.  Boker,  in  his  own  hand- 
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writing,  to  bonus  account,  and  credited  to  B.  R.  2.  I 
now  read  from  F.  S.  15,  the  entry  of  the  deposit  to  the 
credit  of  B.  R.  2,  to  reimburse  it.  “August  10th,  cash, 
$24,000,”  in  the  handwriting  of  Mr.  Boker.  I  ought  to 
remind  yon,  before  concluding  this  subject,  that  $1,000,  the 
cost  of  Mr.  Champney’s  opinion,  was  also  charged  to  bonus 
account,  making  the  sum  spoken  of  by  Gen.  Bickel. 

I  next  pass  to  the  sixth  class,  which  I  have  called  Er¬ 
roneous  Credits.  The  first,  is  six  months  interest  on 
$8,500,  due  by  Schaffer  &  Co.  to  B.  R.  2,  which  was  credited 
to  Discount  and  Interest,  May  1st  1855.  At  page  172 
you  will  find  that  note  described; 

“  On  F.  S.  No.  10,  under  date  of  October  18th,  1854,  is  the  follow¬ 
ing  charge,  ‘  Schaffer,  $8,500.’  Six  months’  interest  on  this  amount  is 
$255.  On  the  appendix,  page  18,  of  bank’s  testimony,  is  the  following 
entry  on  Discount  and  Interest  Account :  ‘  May  1,  1855,  Schaffer, 
$255.’  This  accounts  for  that  much  also  of  the  profits  of  B.  B.  No.  2.” 

The  note  was  discounted,  as  here  stated,  on  the  18th  of 
October,  1854.  But  the  note  discounted  by  the  Girard 
Bank,  was  discounted  on  the  1st  of  May,  1855.  It  was  a 
six  months’  note,  due  the  next  November,  as  appears  by 
the  entry : 

“  May  1st,  1855,  Schaffer,  $8,500 ;  due,  November,  lst-4th ;  discount, 
$260.33.” 

It  had  nothing  to  do  with  that  note.  That  was  discounted 
in  F.  S.  10,  and  running  its  course  was  paid  in  that  account. 
When  renewed,  it  was  placed  on  the  discount  book,  and  the 
interest  put  where  it  belonged. 

The  next,  is : 

“Error,  Longenecker,  charged  to  F.  S.  No.  10,  and  settled 

in  the  same  manner ;  see  page  193, .  $500.00.” 

I  ask  your  attention  to  the  little  history  connected  with 
this  item.  At  page  193,  vol.  2,  Mr.  Burke  says  : 

“  F.  S.  No.  10  also  contains  payments  described  by  the  following  en¬ 
tries  :  Page  15,  ‘May  5th,  ’54,  error,  Longenecker,  $500.00,’  &c.” 
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This  is  the  authority  for  treating  that  sum  as  a  loss.  It 
was  no  loss  at  all.  On  the  5th  and  6th  of  May,  1854, 
Mr.  Boker  discounted  Longenecker’s  notes,  amounting  to 
$56,500.  They  were  deposited  for  collection  in  B.  R.  on 
the  19th  of  May.  They  averaged  83  days  to  run.  He 
charged  the  cash  drawer  two  sums  for  this  discount,  $10,- 
383.82,  and  $43,968.64,  total,  $54,296.96,  which  would  have 
left  for  interest  the  nice  sum  of  $2,703.04,  the  legal  interest 
being  less  than  $300.  Mr.  Boker,  however,  relented,  and 
paid  Mr.  Longenecker  $500  more,  leaving  the  amount  of 
interest  retained  by  him  $2,203.04  instead  of  the  legal  in¬ 
terest,  about  $300.  This  is  called  a  loss  to  the  bank  of  $500, 
paid  by  Mr.  Boker  out  of  the  profits  of  B.  R.  2. 

The  next,  on  page  3$6.  vol.  2,  is : 

‘•Interest,  Ground  Rent,  Insurance,  &c.  on  Crescentville 
property,  charged  on  F.  S.  10,  and  settled  in  same  man¬ 
ner;  seepage  194, . $2,657.50.” 

It  is  important  to  look  at  the  items  composing  this  ag. 
gregate  of  $2,657.50,  because  most  of  them  relate  to  the 
Fifth  Street  property.  Yet  we  are  told  that  that  sum  of 
$2,657.50  is  to  be  regarded  as  a  credit  to  Mr.  Boker.  I  will 
not  say  anything  here  about  the  Crescenlville  estate.  The 
items  in  that  connection  depend  upon  your  ruling  on  that 
subject,  though  it  is  a  fitting  opportunity  to  remind  you  of 
the  details  of  the  cost,  and  of  the  losses  connected  with, 
and  caused  by  Mr.  Boker’s  bonus  transactions  with  its 
owners.  I  trust  that  the  judgment  you  will  pronounce 
upon  the  facts  and  the  law  of  this  cause,  will  deter  Bank 
Presidents  hereafter  from  taking  $5000  a  year,  or  any  other 
sum,  from  borrowers  of  bank  money. 

Next,  at  page  896,  the  following  three  credits  are  claimed  : 

“  Balance  of  B.  R.  2,  on  December  26,  ’56,  merged  into 
Bond  account  and  B.  R.  of  1857,  as  per  pages  208  and 


209,  viz.,  into  B.  R.  of  1857 ....  .  $5,220.11 

and .  368.87 

Into  Bond  account .  21,188.19.” 
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These  sums  are  claimed  to  account  for  interest  on  the 
cash  debits  on  F.  S.  9  and  10. 

At  page  208,  the  first  item  is  explained : 

“Excess  of  Bills  Receivable . $5,220  11.” 

But,  before  discussing  it,  I  ask  you  to  note  the  very 
remarkable  fact,  that  in  the  whole  of  Mr.  Burke’s  testimony 
he  does  not  mention  the  name  of  Mr.  Boker.  From  the 
reading  of  his  testimony  you  would  not  suppose  that  Mr. 
Boker  was  a  party  to  this  cause,  or  interested  in  its  result. 
When  money  is  received  in  B.  R.  2,  the  bank,  not  Mr. 
Boker,  received  it.  When  B.  R.  2  was  settled  and  charged 
to  B.  R.  of  1857,  the  bank  charged  it,  &c.,  &c. — the  whole 
of  his  theories  resting  upon  the  presumption,  that  Mr. 
Boker  was  the  bank.  I  tbink  I  am  correct  in  saying,  (I 
state  it  from  recollection  only,)  that  Mr.  Boker’s  name  does 
not  once  appear  in  the  several  hundred  pages  of  Mr.  Burke’s 
testimony,  except,  perhaps,  in  the  cross-examination.  I 
think  you  will  agree  with  me,  that  it  is  a  rare  and  one  of 
the  most  remarkable  facts  in  the  annals  of  litigation,  that 
the  main  witness  for  a  defence  does  not  mention  the  name 
of  the  defendant,  nor  treat  him  as  if  he  had  anything  to 
do  with  the  cause  at  all. 

The  item  now  in  hand,  claimed  as  an  allowance,  is  a 
remarkable  credit,  strange  one,  indeed, — perhaps,  however, 
not  more  so  than  others. 

You  will  recollect  that  this  “excess  of  bills  receivable, 
$5,220.11,”  went  into  “B.  R.  1857,”  for  collection.  Suppose 
they  did?  It  is  conceded  that  B.  R.  1857  and  B.  R.  2,  are 
the  same  account ;  B.  R.  2  was  closed  at  the  end  of  1856,  and 
B.  R.  1857  was  opened  on  the  first  day  of  1857.  The  theory 
is,  that  the  notes  on  hand  were  paid  to  the  bank,  because 
they  were  collected  in  that  account ;  but  there  never  was 
any  payment  made  to  the  bank  of  any  part  of  this  “  excess” 
at  all.  The  mere  change  of  the  name  of  the  account,  amounts 
to  nothing — the  change  was  not  real,  it  was  only  nominal  ; 
the  form,  substance  and  nature  of  the  account  was  not 
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changed,  any  more  than  an  Act  of  Assembly,  by  changing 
a  man’s  name,  changes  his  identity.  The  bank  had  no 
more  to  do  with  B.  R.  1857,  than  it  had  with  B.  R.  2. 
Show  us  any  one  payment  to  the  bank,  out  of  either  of 
these  accounts,  or  from  any  source,  on  account  of  the  interest 
due  to  the  bank,  and  we  will  admit  it ;  but  the  collection 
of  notes,  on  any  of  the  B.  R.  accounts,  shows  no  payment  to 
the  Bank. 

Let  us  look  at  pages  151  and  157,  vol.  2,  to  see  what  this 
“excess  ”  means.  You  there  observe  a  schedule  of  paper  on 
hand,  December  31st,  1856,  amounting  to  $59,220.11.  Look 
at  the  names:  you  find  three  of  the  $3,366  notes,  which 
had  been  received  by  Mr.  Boker,  in  part  payment  of  his 
private  debt,  from  Thurlo,  Hughes  &  Co.,  and  eight  or  nine 
thousand  dollars  more  of  their  paper.  Observe  the  ingenious 
theory  which  produced  the  “excess.”  Mr.  Burke  applies 
$54,000,  (the  money  which  Mr.  Boker  had  drawn  out  of 
the  collateral  note  account,)  to  the  total  of  paper  on  hand, 
$59,220.11,  and  treats  this  balance  $5,220.11,  as  an  “  excess,’’ 
as  if  the  bank  had  purchased  the  paper,  paid  $54,000  on 
account,  and  owed  the  balance.  Again,  Mr.  Burke,  at  the 
foot  of  page  155,  introduces  the  schedule  of  notes,  by  say¬ 
ing  that  they  were  collected  in  B.  R.  1857,  and  Collateral 
Note  account.  Now,  if  the  $59,220.11  of  notes,  were,  after¬ 
wards,  collected  in  either  of  those  accounts,  the  account 
ought  to  have  had  honesty  enough  to  pay  over  the  col¬ 
lections  to  the  Bank  and  to  forgive  the  “  excess.” 

But,  sir,  in  sober  seriousness,  what  has  the  transfers  or 
collection  of  notes,  in  accounts  kept  by  Mr.  Boker, — that 
the  Directors  never  saw  or  heard  of — to  do  with  the  ques¬ 
tion  of  how  much  interest  had  been  paid  to  the  bank  ?  We 
will  allow  credits  freely,  wherever  we  find  them.  The  bank’s 
instructions  to  us  are,  to  allow  credits  out  of  whatever 
account,  or  in  whatever  manner,  paid  into,  or  for,  the  bank. 
But  I  am  at  a  loss  to  understand,  how  it  could  have  entered 
into  the  mind  of  man,  that  these  transfers  and  collections  of 


360 


notes,  from  and  into  an  account,  tlie  name  of  which  was 
merely  changed,  paid  any  interest  to  the  hank. 

Next.  The  item  of  $368.87  is  a  note  of  “Ford.”  At  page 
207,  vol.  2,  that  note  is  described  by  Mr.  Burke  as  follows : 

“‘Aug.  12,  185G.  Ford  from  Go.  acct . $368  87.’” 

“  This  note  appears  to  have  been  entered  in  B.  R.  2  account,  without 
that  account  having  paid  anything  out  for  it,  as  F.  S.  No.  10  shows  no 
corresponding  entry ;  it  stands  on  B.  R.  2  at  its  close  as  so  much  addi¬ 
tional  property  belonging  to  that  account.” 

This  is  all  wrong.  It  is  not  “  Ford  from  Go”  at  all ;  but 
it  is  explained  on  F.  S.  17,  to  be  a  note  by  “  Godfrey ,” 
on  account  of  his  debt,  I  suppose.  It  was  afterwards  col¬ 
lected  in  B.  B.  of  1857,  on  the  6th  of  February,  1857.  I 
read  from  F.  S.  17,  “July  12.  Ford  from  Godfrey,  $368.87. 
Due  Feb.  6,  1857.” 

I  read  from  credit  side  of  B.  B.  of  1857,  under  the  date, 
“Feb,  6,  1857.  Ford,  $368.87;”  this  is  not  a  payment 
to  the  bank  of  interest,  nor  any  payment  to  it,  at  all.  It  is 
merely  the  history  of  a  note,  handed  to  Mr.  Boker  by  Mr. 
Godfrey,  and  collected. 

I  now  come  to  a  large  item  $21,188.19,  at  page  396.  We 
are  referred,  as  authority  for  that  very  modest  demand,  to 
pages  208  and  209.  What  is  the  meaning  of  this  item? 
Does  it  account  for  any  indebtedness  you  may  find,  for 
interest  on  monies  of  the  bank  ? 

On  page  208,  it  is  stated  that : 

“$21,188.19,  is  merged  in  the  bond  account  by  the  transfer  of  securi¬ 
ties,  to  that  amount,  at  a  valuation  of  $202,538.97.  (per  check  on  said 
account  of  Dec.  26,  1856,)  which  had  cost  B.  R.  2,  as  before  shown ,  the 
sum  of  $223,727.16,  and  the  bank  receives  the  advantage  of  this  profit 
by  this  reduction  of  valuation.” 

I  have  always  supposed  that  the  checks  charged  to  Bond 
account,  represented  principal.  I  never  supposed  that  they 
imported  the  payment  of  interest.  Nor  do  I  understand 
Mr.  Burke  to  suggest  or  pretend  that  they  do.  He  calls 
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the  sum  “profit,"  and  that  the  Bank  “  received  the  advantage  ” 

of  it. 

Now,  in  order  to  get  at  the  truth,  we  must  see  what  that 
total  of  $223,727.16,  is  composed  of.  At  page  208  the 
statement  gives  the  component  sums  :  The  first  item  is  “  City 
Sixes,  $91,750.”  The  bank  did  not  get  the  advantage  of 
that ;  they  got  $7,250  less.  That  was  the  same  $100,000 
of  City  Sixes,  sold  at  a  loss  of  $7,250,  and  credited  in  Bond 
account;  the  entry  “Philada.  Bank,”  affording »no  explana¬ 
tion  of  the  transaction,  so  that  to  the  extent  of  $7,250,  it 
was  a  loss,  and  not  a  profit. 

The  second  item  is,  “  Crescentville  and  other  real  estate, 
$19,637.91.” 

It  is  said  that  the  bank  “received  the  advantage  of  the 
profit  on  that  transaction.  It  is  difficult  to  treat  such  as¬ 
sertions  seriously.  This  is  an  admitted  loss  which  the 
learned  counsel  have  been  struggling  to  put  on  the  bank. 
To  the  extent  of  $7,637.91,  Mr.  Burke,  himself,  at  page  331, 
states  that  it  was  a  loss  on  bond  account ;  and  on  page  136, 
he  states  that  the  loss  of  $7,250  in  City  6’s,  just  mentioned, 
was  also  a  loss  on  bond  account.  These  two  items  exhibit 
the  undeniable  fact  that  the  bank  did  not  receive  the  advan¬ 
tage  of  a  profit,  but  received  the  disadvantage  of  a  loss  of 
$11,887.91,  leaving  but  little  of  the  profit  of  $21,188.19  to 
discuss. 

Another  item  is  “  Columbus,  P.  and  I.  Bonds,  $3,512.” 
The  “  advantage  of  the  profit  ”  to  the  bank  in  this  instance 
is  correctly  stated,  at  page  125,  by  Mr.  Burke,  who  told  us 
that  they  were  valued,  November  1,  1858,  “at  only  20  per 
cent,”  a  loss  of  $2,810.60,  which,  with  the  sum  of  $11,887.91 
of  the  other  losses,  makes  $17,707.51,  leaving  only  $3,180.68 
of  the  profit  of  $21,188.19  to  consider.  Thus  far  I  have  only 
cited  the  testimony  of  Mr.  Burke. 

The  next  is  “Northern  Central  Bonds,  $10,961,”  which 
were  valued  at  97  per  cent.,  and  worth  75. 

The  next,  “North  Penna.  Bonds,  $7,366.25,”  valued  at 
75  on  Loan  account,  worth  53J,  and  sold  at  a  heavy  loss. 
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These  are  additional  instances  in  which  “  the  bank  received 
the  advantage  of  the  profit.” 

The  next,  and  the  last,  “  Debt  of  B.  D.  Godfrey,  $24,000,” 
need  not  be  considered,  because  the  supposed  profit  of 
$21,188.19  has  been  already  consumed.  I  will  merely  re¬ 
mark  that  Mr.  Burke  assumed  that  the  debt  of  Godfrey 
was  connected  with  the  note  of  Boker,  Bro.  &  Jones,  of 
$21,000,  a  subject  which  I  discussed  in  considering  the 
Fourteenth  Claim. 

This  theory  of  profit  is  almost  as  unfortunate  as  the  for¬ 
gotten  and  discarded  theory  of  Mr.  White,  in  accounting  for 
the  interest  due  the  bank.  You  may  not  recollect  it.  Before 
Mr.  Burke  presented  his  tables,  explanations  and  theories, 
Mr.  White  was  called  and  asked,  whether  he  could  enlighten 
us  on  the  subject  of  the  profits  of  B.  It.  2.  lie  said,  at  page 
109,  that  the  checks  on  Bond  account  represented  the  gross 
profits  of  B.  B.  ISTo.  2.  I  gave  him  the  opportunity,  on 
cross-examination,  to  recant  his  manifest  error,  but  he  stuck 
to  the  faith  that  was  in  him.  I  could  not  shake  or  change 
his  opinion.  My  learned  friend,  Mr.  Montgomery,  has 
done  Mr.  White’s  accounting  and  banking  knowledge  great 
injustice,  by  overlooking  his  testimony  altogether.  He 
never  adverted  to  it  at  all.  Mr.  Burke  has  not  adopted 
the  theory  of  Mr.  White,  that  the  checks  on  Bond  account 
paid  interest,  but  substituted  another,  that  they  paid 
profits.  I  observe  othei^features  in  Mr.  Burke’s  argument 
(or  testimony,  as  you  may  please  to  call  it.)  lie  not  only, 
throughout,  treats  the  private  transactions  of  Mr.  Boker, 
as  if  they  were  bank  transactions,  but  you  observe  he 
speaks  of  these  accounts  as  if  they  were  sentient  beings, 
Collateral  Hote  account,  buying  notes  from  B.  B.  2,  Bond 
account  settling  with  B.  B.  2,  and  B.  B.  1857  making  con¬ 
tracts  with  B.  B.  2,”  and  so  on ;  as  if  these  accounts  were 
individuals,  trafficking  and  dealing  with  each  other. 

The  next  item  is  “premium  on  silver,  $20.”  I  object  to 
all  sums  paid  as  premium  on  specie,  because  the  course  of 
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secret  discounting  pursued  bj  Mr.  Boker,  as  we  know,  pro¬ 
duced  the  necessity  for  those  expenses.  The  Discount  and 
Interest  account  contains  entries  from  the  7th  of  October 
to  the  6th  of  November,  1857 — less  than  one  month — 
amounting  to  $1,197.23  paid  for  premium  on  specie  : 


Oct.  7,  1857 .  34  00 

7,  “  .  200  00 

8,  “  145  00 

9,  “  45  00 

10,  “  45  00 

12,  “  .  20  00 

13,  “  .  7  50 

14,  "  45  00 

15,  “  27  50 

16,  “  96  68 

20,  “  95  00 

20,  “  .  26  25 

28,  “  10  30 

Nov.  6,  “  400  00 


$1,197  23 

The  next  is  “  Crans,  $5.”  The  voucher  on  p.  391  is  a 
check  signed  “charge  Crans.”  I  suppose  he  was  charged. 

The  next  is  “Contingent  acct.,  1,161.76.”  We  are  told 
that  that  was  an  account  of  overs  and  shorts,  representing 
that  much  loss,  for  which  the  bank  was  liable,  and  that  Mr. 
Boker  paid  it  out  of  the  profits  of  this  account. 

If  this  were  really  an  account  of  overs  and  shorts  ;  errors 
in  the  teller’s  accounts;  and  the  bank  had  lost  that  much  in 
the  course  of  years,  and  Mr.  Boker  had  paid  it  out  of  the 
earnings  of  B.  R.  account,  or  in  any  other  way,  it  would  be 
a  fair  and  legitimate  credit.  This  account  was  not  a  neces¬ 
sary  one,  because  during  the  eleven  years  of  Mr.  Boker’s 
official  life,  the  absence  of  such  an  account,  except  in  1852 
and  1853,  shows  that  it  was  not  necessary.  It  was  a  B.  R.  ac¬ 
count,  I  think.  There  are  some  small  entries  in  it  of  overs 
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and  shorts ;  but  there  are  large  debits  and  credits,  resulting 
in  a  balance  of  $1,161.76,  which  was  paid  by  a  check  upon 
B.  R.  2.  You  observe  entries  of  $5,000,  $3,000,  and  down 
to  $500.  It  does  not  look  like  an  account  of  overs  and 
shorts ;  It  rather  resembles  a  B.  R.  account. 

The  next  item,  page  393,  is  : 

“  Susanna  Martin, .  $189.50.” 

The  name  of  this  lady  will  appear,  when  I  come  to  con¬ 
sider  the  private  expenses  of  Mr.  Boker.  On  this  occasion 
Mr.  Boker  bought  Reading  Railroad  stock  for  $189.50  in 
her  name.  What  have  we  got  to  do  with  that  ?  The  bank 
did  not  get  the  stock. 

The  next,  is : 

“  George  Connell,  for  searches, .  $76.75.” 

that  was  connected  with  a  loan  on  F.  S.  10,  at  Mr.  Boker’s 
risk. 

The  Seventh  class  of  credits,  is  composed  of  “Re-dis¬ 
counts.”  The  first  item  is  described  at  page  395,  $570.83.  I 
submit  that  rediscounts  of  paper  in  the  B.  R.  account  were 
no  loss ;  secondly,  that  they  were  no  payments  to  the  bank. 
The  bank  neither  discounted,  nor  rediscounted  the  notes,  and 
if  they  were  rediscounted  by  Mr.  Boker  at  the  same  rate 
at  which  he  discounted  them  they  were  no  loss  to  him.  If 
they  were  rediscounted  at  a  higher  rate,  the  loss  is  his ;  if 
at  a  lower  rate,  he  made  a  profit  whicb  the  bank  is  entitled 
to  recover ;  but  in  no  sense  are  these  rediscounts  payments 
of  interest  to  the  bank.  If  I  discount  a  note  with  your 
money,  and  afterwards  sell  the  note,  I  do  not  see  how  the 
discounting  or  the  rediscounting  of  it,  pays  you  any  inter¬ 
est.  As  to  the  item  of  $570.83,  the  facts  are  these: 

A  note  of  the  Reading  Railroad  Company  of  $50,000, 
was  discounted  on  F.  S.  10  at  its  face,  March  8th,  1856. 
On  May  3d,  1856,  it  was  divided  into  five  notes  of  $10,000 
each,  four  of  which  were  rediscounted,  and  F.  S.  10  is 
credited  with  $39,429.17,  the  proceeds,  as  Mr.  Hollings¬ 
worth  says,  of  four  notes  amounting  to  $40,000,  which  he 
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re-discounted  at  ten  per  cent,  per  annum,  and  paid  the 
money  to  Mr.  Boker.  The  other  ten  notes  of  $10,000  were 
collected  in  B.  R.  2.  Mr.  Hollingsworth  refers  to  the  trans¬ 
action  at  page  147,  vol.  2. 

The  next  item,  is : 

“  Brown  notes,  interest, .  $4,433.34.’ 

It  appears,  vol.  2  page  187,  that  on  the  19th  of  August, 
1854,  Mr.  Boker  discounted  $67,000  of  the  notes  of  the 
Washington  Manufacturing  Company,  and  charged  the  cash 
drawer  $61,598.11.  The  entries  on  F.  S.  10,  are: 

“  August  19. 1854,  Wilson  Tr .  $32,458.11 

“  “  “  “  “  .  29,140.00.” 

The  discount  charged  by  Mr.  Boker  was  $5,401.89.  He 
kept  the  notes  until  September  2d,  (fourteen  days,)  and  sold 
them  at  a  discount  of  $4,483.34,  making  a  profit  of  $968.58. 
vol.  2,  page  186.  The  notes  had  been  deposited  for  collec¬ 
tion  in  B.  R.  2,  and  they  were  carried  out  as  paid,  Mr.  Bo¬ 
ker  giving  his  check  on  B.  R.  2  for  the  above  mentioned 
sum  of  $4,433.34 ;  so  that  F.  S.  10  stood  charged  with 
$61,598.11,  and  B.  R.  2  was  charged  with  the  said  check 
of  $4,438.34,  making  $66,031.45 ;  and  B.  R.  2  was  credited 
with  the  notes  $67,000.00,  leaving  the  profit  of  $968.55  just 
stated.  Mr.  Borie  (at  vol.  1,  page  145,)  and  Mr.  Burke  at 
pages  186  and  187,  explain  this  transaction. 

The  next  three  items ;  page  293,  vol.  2  : 

“Lancaster  Bank,  $165.00;”  “Drexel,  Levy  &  Co.,  $690.77 ;”  and 
“  Lancaster  Bank,  Farnham,  Curtis  &  Hand,  $149.46”  are  “  discounts 
on  notes  sold  or  paid  before  maturity 

and  in  no  sense  credits.  See  also  pages  123,  183,  184, 187, 
188,  vol.  2. 

The  next  two  are  rediscounts  of  notes  of  Morgan  &  Co., 
and  Quieksall,  $181.83,  and  $63.69.  On  reference  to  page 
191,  you  find  these  notes  had  been  discounted  on  F.  S.  10, 
and  afterwards  sold. 

The  eighth  class  consists  of  notes  discounted  on  F.  S.  9  and 
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10,  said  to  be  losses.  They  are  described  on  pages  395 
and  396,  vol.  2  ;  viz  •  Meary,  $246.08  ;  Hague,  $394.40 ; 
Plitt  &  Forney,  $400.00  ;  and  Struthers’  Manufacturing  Co., 
$1,937.17  ;  all  these  notes  were  discounted  on  F.  S.  9  and  10, 
and  I  have  shown  that  the  authority  to  discount  paper  was 
not  delegated,  either  in  point  of  law,  or  fact,  to  Mr.  Boker. 
These  notes,  therefore,  were  at  his  risk.  The  first  of  them 
is  unpaid.  As  to  “Hague,”  we  know  nothing;  there  has 
not  been  any  evidence  about  it.  As  to  “  Plitt  &  Forney,” 
it  is  proved  that  nothing,  not  one  dollar  is  owing. 

As  to  the  “  Struthers’  Manufacturing  Co.,”  it  appears  that 
a  note  for  $2,500  was  discounted  on  F.  S.  9  and  10 ;  and  it 
appears  that  B.  P.  account  was  credited  with  a  payment 
in  part,  and  the  inference  is  the  balance  was  a  loss.  It  is 
merely  assumed  that,  because  the  note  does  not  appear  to 
have  been  collected  in  full  on  B.  E.  2,  Mr.  Boker  lost  it.  If 
lie  did,  the  note  was  his  own  risk ;  but,  the  note  not  being 
produced,  the  fair  presumption  is,  that  it  was  paid.  The 
accountants  should  have  produced  some  evidence  of  the 
loss,  as  might  have  readily  been  done  if  such  were  the  fact. 

The  Ninth  class  of  credits,  vol.  2,  page  396,  refers  us  to 
the  B.  E.  account  of  1857,  and  the  collateral  note  account. 
I  will  briefly  go  over  them.  The  first,  see  page  394,  is 
“Gebhard  Harris,  $1,747.31;”  that  has  already  been  dis¬ 
cussed  and  allowed  under  the  Fourteenth  Claim.  The 
next  is  “Gebhard  Harris,  $10,074;”  see  also,  page  163. 
It  is  admitted  that  $700  was  paid  on  account  of  that,  so 
that  it  stands  $9,374.  This  was  discussed  and  allowed  in 
the  Fourteenth  Claim,  also.  The  next  is  Baumgardner, 
$5,400.  On  page  165,  Mr.  Burke  explains  that  Baum¬ 
gardner,  who  was  one  of  the  Lancaster  Bank  parties,  was 
indebted  on  two  notes ;  one  of  $3,400,  and  one  of  $2,000, 
both  said  bj^  him,  to  be  “  discounted  notes  of  the  bank,” 
but  no  entries  on  the  discount  book  of  the  bank  are  re¬ 
ferred  to;  the  only  reference  being  to  “note  book.” 
On  November  21,  1857,  Mr.  Boker  paid  these  two  notes 
by  a  check  on  “B.  E.  1857.”  Now,  if  that  was  a  legitimate 
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loss  of  the  bank,  this  would  be  a  legitimate  credit.  It 
comes  within  the  class  of  legitimate  subjects  of  inquiry  ; 
many  others  I  have  been  considering,  I  consider  illegiti¬ 
mate.  But,  there  has  been  no  proof  given  on  the  subject. 
The  burden  of  proof  is  on  the  other  side.  Further,  were 
not  the  accountants  under  the  obligation,  before  they  could 
ask  you  to  consider  this  credit,  to  produce  to  you,  at  least, 
the  two  notes.  It  is  a  fair  presumption  of  fact  that,  a  note 
not  produced  by  the  accountants,  has  been  paid,  by  the 
drawer  or  endorser,  in  the  absence  of  all  proof  that  it  has 
been  mislaid  or  lost.  Besides,  some  evidence  of  the  insol¬ 
vency  of  the  debtor  was  necessary.  Why  not  produce 
Mr.  Baumgardner  ? 

The  next  item  is  “  Boston  draft,  $5,468.42.”  That  Bos¬ 
ton  draft  means  the  “  Godfrey  five  notes,”  you  have  heard 
of;  one  of  which  was  collected  in  B.  B.  1857 ;  the  other 
four  were  received  by  Mr.  George  H.  Boker  after  the  death 
of  his  father.  Was  that  a  payment  to  the  bank  ?  Has  the 
bank  received  that  sum,  or  any  part  of  it  ? 

The  next  is  “various  notes,  $3,928.53.”  What  was  that? 
On  reference  to  page  167,  you  find  the  explanation  by  Mr. 
Burke,  that  “various  notes,"  means  an  overdraft  of  E.  A. 
Marshall,  not  of  Marshall  &  Mann,  but  a  theatrical  man¬ 
ager. 


“  The  nest  check  is  the  check  charged  Oct.  8,  1857,  to  E.  A.  Mar¬ 
shall,  which  will  be  found  in  the  testimony  of  bank,  printed  page  152, 
under  date  Oct.  7,  1857,  various  notes,  $3,828.53,  the  entry  of  the 
check  in  B.  R.  1857,  being  Oct.  8.  The  account  of  E.  A.  Marshall  on 
the  Individual  Ledger  of  L857,  p.  346,  was  on  Oct.  7,  1857,  overdrawn 
$3,967.69  ;  on  Oct.  8,  $3,928.53  of  this  overdraft  was  charged  to  the 
account  of  B.  R.  1857,  by  the  above  mentioned  check,  and  was  also 
credited  to  account  of  E.  A.  Marshall.” 


How  came  Mr.  Boker  to  pay  that  debt,  if  he  did  pay  it  ? 
Why  did  he  pay  an  overdraft  without  reporting  it  to  the 
Board  as  the  by-laws  required?  No  evidence  at  all  has 
been  adduced  to  sustain  this  credit. 
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The  next  item,  “Lancaster  Bank  special,  $1,500.”  That 
is  also  explained  at  page  167.  It  appears  that  an  account 
was  opened  in  the  individual  ledger  in  1856,  it  contained 
only  two  debits,  one  of  $500,  December  1st,  1856,  and  the 
other  $1,000,  on  the  20th  of  December.  That  is  all  we 
know  about  it ;  what  became  of  these  two  sums  we  know 
not,  and  it  seems  that,  as  a  voucher,  it  must  fall  for  want 
of  proof. 

The  next  is  “stock  $468.75,”  it  is  explained  by  Mr. 
Burke  at  page  167,  to  be : 

“  A  check  paid  away  by  the  bank,  which  was  drawn  in  cash  from 
the  paying  teller,  and  I  have  not  been  furnished  with  any  means  which 
will  enable  me  to  trace  it.” 

That  falls  for  want  of  proof. 

The  last  item,  “differences  $7,667.02.”  How,  or  in  what 
way,  that  cheek  for  differences  paid  the  bank  that  sum  of 
money,  I  cannot  imagine.  It  was  merely  a  check  to  indi¬ 
cate  the  difference  between  the  assets  on  the  concealed 
collateral  note  account  and  the  sum  to  its  debit.  That  is 
all,  it  paid  nothing.  It  is  no  credit  at  all  in  any  sense  or 
form.  It  was  fully  explained  in  discussing  the  Fourteenth 
Claim. 

I  now  proceed  to  the  tenth  class  of  credits,  and  that  closes 
the  entire  mass  of  credits,  composing  the  aggregate  of 
$287,933.21.  This  class  consists  of  twenty  items,  each  one 
said  to  be  a  bank  debt,  and  a  bad  debt,  and  consequently 
each  one  a  loss  to  the  bank,  all  which  Mr.  Boker,  out  of 
the  profits  of  the  B.  E.  transactions,  made  good  to  the  bank. 
If  so,  he  is  entitled  to  credit,  and  we  receive  cheerfully  any 
indication  of  such  items  as  these.  If  they  are  legitimate, 
and  if  they  are  supported,  to  any  fair  extent,  in  point  of 
law,  and  in  point  of  fact,  they  ought  to  be  credited.  I  shall 
refer  to  but  three  of  these  items,  and  for  this  reason.  Each 
and  every  one  of  them  was  particularly  discussed  in  the 
concluding  part  of  the  first  argument  I  had  the  honor  of 
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submitting  to  you.  I  refer  you  to  that,  rather  than  to 
repeat  here  what  I  then  said.  In  that  argument,  I  went 
far  beyond  the  items  I  am  now  discussing,  because  I  was 
not  then  aware  of  the  course  the  learned  counsel  would 
take,  in  reference  to  the  various  masses  of  paper  wbicb  bad 
been  exhibited  in  evidence,  without  explanations  or  proofs, 
whether  they  would  adopt  the  selection  of ‘Mr.  Burke,  or 
beyond  it.  I  will,  however,  refer  to  three  of  the  items  in  this 
Tenth  class,  for  new  reasons.  One,  page  264,  is  “cashier’s 
account,  $650.”  I  object  to  this  item,  for  two  reasons  :  first, 
because  that  is  the  note  of  Mr.  Forney,  to  which  I  re¬ 
ferred  yesterday,  under  the  head  of  re-charter  expenses ; 
Mr.  Forney  has  proved  he  did  not  owe  it.  Secondly,  I 
object  to  asking  credit  for  it  twice.  The  counsel  have 
asked  credit  for  it  under  the  head  of  re-charter  expenses. 
This  credit  has  been  asked  under  two  heads.  It  is  not  a 
credit  under  either. 

The  second  item  I  will  refer  to,  is  “  Creamer,  $500,”  pages 
235  and  232,  and  858,  called  “  Fletcher,”  page  390.  I  ob¬ 
ject  to  that,  because  it  is  claimed  under  the  re-charter  head, 
and  necessary  to  make  up  the  sum  of  $24,000,  and  of  course 
it  is  not  to  be  treated  as  a  credit  here,  and  twice. 

The  third,  at  page  394,  “the  loss  by  Wm.  T.  Carter.” 
This  was  a  forged  check  of  $1,592.40.  In  considering  that. 
I  will  dispose  of  three  other  so-called  vouchers  presented 
in  the  early  part  of  this  cause,  but  not  included  in  this  sum 
of  $237,933.21,  and  not  claimed,  but  which  I  referred  to 
in  my  opening  argument.  At  page  4#6,  vol.  2,  Mr.  Burke 
quotes  from  bills  discounted  account,  a  debit  of  “  sundries. 
$4,062.59.”  I  propose  to  show  you  that  this  item  of  Carter 
forms  a  part  of  that  debit. 

Mr.  Montgomery . — That  is  true,  we  found  it  to  be  so  after¬ 
wards. 

Mr.  Hirst. — I  am  glad  we  agree  so  far.  I  intended  to 
refer  to  this  subject  specially,  to  show  you  the  value  of 
theories  of  Mr.  Burke.  But  the  fact  remains,  that  this  sum 
of  $1,592.40  is  part  of  the  flebit  just  mentioned.  The 
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three  other  items  to  which  I  intended  to  refer,  are  included 
in  the  same  debit  of  $4,062.59,  and  appear  in  vol.  2,  pages 
713  to  718. 

I  have  now  concluded  the  discussion  of  the.  component 
items  of  the  sum  of  $237,933.21,  being  the  grand  total  of 
accounting  for  the  interest  due  the  bank,  and  perhaps 
the  most  important  point  of  the  defence.  They  have  un¬ 
dertaken  to  account  for  $217,268.43,  at  p.  384,  of  the 
profits  and  cash  receipts  of  the  B.  R.  account,  ending  Dec. 
1856.  They  have  also  undertaken  to  account  for  the 
profits  of  B.  R.  of  1857  and  collateral  note  account,  at  p. 
396,  viz.:  $26,693.23,  amounting  to  $243,961.66. 

Mr.  Burke,  however,  accounted  at  page  396,  for  $237,- 
933.21,  leaving  $6,028.45  unaccounted  for  altogether. — 
What  you  will  decide,  in  regard  to  the  items  in  that 
“  accounting,”  which  I  have  been  going  through,  one  by 
one,  remains  to  be  seen.  My  general  impression  is  that  it 
was  a  failure,  to  a  very  large  extent.  There  are  some 
large  items  composing  the  total  of  $237,933.21,  forming 
the  largest  part  of  it.  For  instance,  the  loss  by  F.  B. 
Forepaugh,  $51,518.91 ;  W.  F.  Forepaugh,  $27,459.64;  the 
interest  paid  to  brokers,  $25,931.98;  the  sum  of  the  re- 
charter  expenses,  $24,000 ;  and  those  two  extraordinary 
credits  in  the  shape  of  transfers,  recently  discussed,  amounting 
to  about  $26,000.  I  have  presented  all  the  credits,  under  dif¬ 
ferent  heads  (ten  in  number),  which  will  enable  you  without 
much  difficulty,  perhaps  with  less  difficulty  than  you 
usually  encounter,  in  disposing  of  credits  in  a  trustee’s 
account,  to  apply  the  evidence  and  rules  of  law.  For 
instance,  your  decision  on  the  Forepaugh  debt  will  dispose 
of  a  large  mass  of  vouchers.  So,  in  reference  to  the  elder 
Forepaugh’s  debt,  and  the  interest  paid  to  brokers,  your 
decision  will  dispose  of  credits,  scores  at  a  time,  because 
the  same  law  and  facts  apply  to  all  the  vouchers  in  each 
of  those  classes.  And  in  respect  of  these,  as  well  as  of  all 
the  other  points  of  this  cause,  I  can  now  confidently  say 
that  there  is  no  unusual  complication,  or  intricacy,  or  diffi- 
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culty,  in  the  solution  of  the  questions  raised  in  this  cause. 
All  that  disappears  the  moment  you  bring  order  out  of 
the  confusion  into  which  this  cause  has  been  thrown, 
most  skilfully,  by  the  learned  counsel  on  the  other  side. 

I  have  now  to  call  your  attention  to  some  credits  (which 
do  not  form  any  portion  of  the  total  of  $237,933.21),  appear¬ 
ing  on  bond  account — monies  which  actually  went  into  the 
bank,  but  nevertheless  for  which  the  estate  is  hot  entitled 
to  credit,  simply  because  Mr.  Boker  has  had  it  once.  They 
amount  to  $12,705.  I  have  to  introduce  to  your  notice 
one  of  the  remarkable  modes  in  which  Mr.  Boker  made 
such  entries  as  were  made  upon  the  books  of  the  bank. 
At  page  325  of  my  first  argument,  you  will  find  these  sums 
stated.  I  did  not  then  include  the  Beaver  Meadow  stock 
and  Sunbury  bonds,  because  the  entries  on  bond  account 
are  obscure.  One  is  the  “  Longstreth  Tr.”  the  other  "F. 
&  M.  B’k.”  and  that  accounts  for  my  omitting  them  there. 

The  following  is  the  corrected  statement,  viz.: 


Dec.  31st,  1856,  City  6’s . $2,850.00 

Jan.  2d,  1857,  FT.  Penna.  and  Montour .  450.00 

“  5th,  “  FT.  Central .  339.00 

“  “  “  Allegheny  Mining .  270.00 

“  9th,  “  City  6’s .  45.00 

Feb.  14th,  “  Evans .  1,125.00 

“  21st,  “  Edwards’  mortgage .  840.00 

Ap’l  17th,  “  FT.  Central . ' .  169.50 

May  16th,  “  Longstreth  Tr .  1,100.00 

Jan.  30th,  “  City  6’s,  add  $45, .  2,850.00 

July,  8th,  “  Allegheny  Mining .  270.00 

“  “  “  Montour .  150.00 

“  “  “  N.  Penna .  300.00 

“  15th,  “  Sunbury  bonds .  1,592.50 

Aug.  10th,  “  Edwards’  mortgage .  840.00 

FTov.  19th,  “  FI.  Central .  839.00 

Jan.  2d,  1858,  U.  Penna .  300.00 


$12,705.00 
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If  you  will  turn  to  bond  account,  I  will  state  the  point 
to  which  I  desire  your  special  attention.  You  will  find 
each  one  of  these  sums  credited.  Of  course  they  all 
reached  the  bank,  but  you  observe  they  are  credited  on 
account  of,  and  reduce  the  principal  °f  the  checks,  while, 
on  the  other  side,  interest  is  not  charged.  Nothing  can  be 
plainer  or  simpler  than  that  Mr.  Boker,  by  these  entries, 
pays  $12,705  of  principal,  without,  on  the  other  side  debit¬ 
ing  interest.  I  need  not  say  to  you  that,  by  such  a  mode, 
in  fifteen  or  sixteen  years  he  would  have  paid  off  the  whole 
debt,  without  paying  a  dollar  of  it ;  that  is,  he  would  have 
seemed  to  have  paid  it.  When  you  find  an  account  debit¬ 
ing  certain  items  against  a  party,  interest-bearing  items 
which  in  point  of  fact  or  in  point  of  law  deserve  interest, 
and  you  find  on  the  other  side  credits  on  account,  you 
would  naturally  ask,  where  is  the  debit  for  interest?  All 
the  credits  in  the  schedule  have  gone  in  reduction  of  the 
principal.  Mr.  Boker,  therefore,  has  had  the  benefit  of  the 
credit,  and  he  is  not  to  be  allowed  it  again. 

On  bond  account,  appendix,  page  65,  is  an  entry  of 
$5,624.18,  see  vol.  2,  page  711,  composed  of  items  as  fol¬ 
lows:  Tucker,  $3,000;  do.,  $500  ;  New  York,  $1,770,  and 
Barnitz,  $354.48  ;  =  $5,624.48.  This  forms  no  part  of  the 
aggregate  of  $237,933.21  which  I  have  discussed ;  on  the 
contrary,  Mr.  Burke,  at  page  435,  and  at  page  430,  and  at 
page  713,  assumes  it  to  be  a  loss  on  bond  account.  I  will 
briefly  consider  this  entry.  It  represents  one  of  the  checks 
on  bond  account,  which  in  their  turn  represent  demand 
loans  which  had  been  in  Mr.  Lehman’s  drawer.  At  page 
713,  vol.  2,  we  find  the  description  of  the  vouchers  com¬ 
posing  this  check,  viz.:  John  Tucker,  $3,500;  New  York 
exchange,  $1,770  ;  and  D.  G.  Barnitz,  $354.48 ;  making 
the  sum  of  $5,624.48.  I  now  present  you  the  checks  them¬ 
selves,  which  were  found  in  a  bundle  endorsed  in  the 
figures  of  Mr.  Boker,  “  $5,624.48.”  The  item  of  John  Tucker 
is  represented  by  two  checks,  one  with  the  date  torn  off, 
payable  to  Wm.  L.  Schaffer,  Cashier,  or  order,  for  $3,000. 


313 


The  second  is  a  check  dated  May  10,  1855,  drawn  by  John 
Tucker,  “  pay  to  the  order  of  0.  S.  Boker,  on  12th  inst., 
$1,500.”  There  appears  a  credit  on  it  of  $1,000,  which 
being  deducted  leaves  $500,  the  two  sums  making  $3,500, 
the  sum  j  ust  referred  to. 

The  next  check  is  in  Mr.  Boker’s  handwriting,  dated 
October  23,  1851,  “  Pay  to  New  York  Exchange  on  the  1st 
of  November,  $1,770,”  signed,  “Charge  Bank  of  New 
York.” 

The  third  is  dated  June  21,  1851,  “Pay  to  Griffiths’ 
check  $351.48,”  signed,  “Charge  D.  G.  Barnitz.”  En¬ 
dorsed  upon  it  are  the  figures  “$351.48,  $1,770,  $3,500— 
$5,621.48.” 

Here  are  the  checks,  but  where  are  the  collaterals  ?  Did 
Mr.  Boker  lend  Mr.  Tucker  these  sums  out  of  the  cash 
drawer  without  collaterals?  If  he  did,  he  did  so  without 
authority,  and  the  debt  is  his  own.  As  to  the  $3,000  check 
wre  have  no  date,  except  the  month  “Ap,”  the  rest  is  torn 
off.  Was  it  before  January,  1855,  when  he  surrendered 
Mr.  Tucker’s  collaterals,  or,  in  other  words,  shut  down 
upon  him,  in  connection  with  the  Edwards  mortgage,  or 
was  it  afterwards?  Not  before,  or  he  would  have  inclu¬ 
ded  this  sum  when  he  surrendered  the  collaterals.  If 
afterwards,  did  he  lend  that  money  out  of  the  drawer 
without  collaterals  ?  In  view  of  the  circumstances  con¬ 
nected  with  that  surrender,  you  can  hardly  believe  that 
Mr.  Boker  did  so — the  fair  legitimate  inference  is  that  there 
were  collaterals.  If  so,  with  both  these  checks,  they  must 
have  been  disposed  of ;  if  not,  where  are  the  collaterals  ? 
Why  was  not  Mr.  Tucker  examined  on  this  subject  ?  He 
w'as  on  the  stand  before  you,  and  could  have  been  inquired 
of  relative  to  these  checks. 

The  same  remark  as  to  collaterals  applies  to  the  New 
York  exchange  item.  It  refers  to  a  New  York  draft,  and 
the  order  on  the  face  of  the  check  is  to  charge  the  Bank 
of  New  York.  It  imports  a  draft.  Where  is  that  draft? 
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Did  Mr.  Boker  lend  §1,770  out  of  the  drawer  on  that 
check,  in  his  own  writing,  without  security  ?  The  same 
remarks  apply  to  the  check  of  Barnitz.  We  say  in  con¬ 
clusion  on  this  subject,  that  whether  these  sums  were 
loaned  with  or  without  collaterals,  the  legal  result  is  the 
same :  if  with  collaterals,  they  have  been  realized  and 
not  credited  to  the  drawer  ;  if  without  collaterals,  the  loan 
of  the  money  was  a  mere  wrong,  without  authority  and 
against  authority,  and  at  the  risk  of  Mr.  Boker. 

I  have  omitted  to  notice  the  mass  of  notes  mentioned 
from  pages  455-461.  I  do  not  know  why  they  were 
brought  here ;  they  were  among  the  rubbish  of  the  bank ; 
they  amount  to  a  very  large  sum ;  but  they  have  not  been 
claimed  as  credits  now. 

I  beg,  at  this  point,  to  correct  an  error  in  my  argument 
at  p.  369.  In  discussing  the  item  of  Strutlier’s  Manufac¬ 
turing  Co.,  I  said  that  the  note  referred  to  had  been  paid  to 
the  credit  of  B.  II.  account,  which  fact  would  explain  the 
entry  relied  upon  by  the  other  side.  I  was  incorrect  in 
that.  The  credit  which  had,  I  supposed,  paid  the  note,  was 
another  transaction,  as  my  learned  friend,  Mr.  Montgomery, 
explained  to  my  satisfaction.  Nevertheless,  the  facts  re¬ 
main,  that  the  alleged  loss  was  part  of  a  note  discounted  on 
F.  S.  10,  and  not  laid  before  the  Board.  Secondty,  that 
the  note  has  not  been  produced,  nor  any  evidence  on  the 
subject;  and  the  inference  is  that  it  has  been  paid.  I  have 
to  sa}r,  while  correcting  that  error,  that  in  goi,ng  over  my 
former  argument  carefully,  I  do  not  find  any  mis-state¬ 
ment,  nor  do  I  discover  any  other  errors  to  be  corrected. 

I  have  now  gone  over  this  case  and,  perhaps,  have  said 
all  that  is  necessary  to  be  said  about  it ;  but  in  the  very 
minute  and  able  argument  you  have  heard  from  the  other 
side,  sundry  scattering  matters  have  been  referred  to,  which 
need  attention.  They  are  not  absolutely  necessary  to  the 
positions  of  the  bank  in  this  cause ;  nor  to  the  solution  of 
any  of  the  material  points  presented  to  you ;  but  it  is  as 
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well  to  look  at  them,  and  having  done  that,  I  will  conclude 
the  argument.  So  far  as  the  great  question  of  debit  and 
credit  is  concerned,  I  have  gone  over  it  completely,  and  I 
do  not  think  there  is  anything  left  behind.  It  is  a  mere 
matter  of  debits  and  credits.  I  think  I  have  succeeded, — 
I  hope  I  have, — in  stripping  the  case  of  intricacy.  There  is 
not  a  point  in  it  which  the  concentric  and  concentrated 
lights  of  the  evidence,  written  and  verbal,  when  applied  to 
it,  leave  in  darkness  or  in  doubt. 

Mr.  Boker,  the  late  President  of  the  bank,  is  in  his 
grave.  He  is  not  here  to  furnish  explanations ;  every  al¬ 
lowance,  therefore,  ought,  in  charity,  and,  I  think,  in  law,  to 
be  extended  to  the  cause  of  his  estate.  It  has  been  an 
effort  of  mine,  in  every  word  that  I  have  spoken,  from  the 
beginning  of  my  argument  to  this  moment,  to  demonstrate 
"  by  written  proofs,  every  position  I  have  assumed,  in  view 
of  the  influence  of  that  fact.  I  have  often  reflected  upon 
the  question,  what  explanations  could  Mr.  Boker  give  if  he 
were  present  in  the  flesh  before  you,  as  to  the  matters  in 
dispute  in  this  cause.  As  to  the  first  claim,  he  could  not, 
of  course,  deny  or  explain  the  entries  on  his  private  pass¬ 
books  with  the  first  teller’s  drawer.  As  to  the  second  claim, 
for  the  overdrafts  due  at  the  time  of  his  death,  he  could  not 
gainsay  any  of  these  entries.  As  to  the  third  and  fourth 
claims,  for  the  two  promissory  notes,  $9,000  and  821,000 
he  could  not  gainsay,  that  these  notes  were  placed  on  the 
discount  book  of  the  bank  and  became  part  of  the  property 
of  the  bank.  I  do  not  presume  he  would  falsify  his 
brother’s  statement,  that  they  were  accommodation  notes 
loaned  to  him.  In  reference  to  the  fifth  claim,  Mr.  Boker 
would  not  deny  any  of  the  entries  on  F.  S.  9  and  10,  which 
are  the  only  matters  of  charge  made  under  that  head.  In 
reference  to  the  sixth  claim,  Mr.  Boker  would  not  deny 
that  $51,000  of  the  Lancaster  Bank  notes  money  was  used 
to  assist  in  reducing  the  debits  on  F.  S.  9  and  10.  In  re- 
ference  to  the  seventh  claim,  he  would  not  gainsay  the  fact 
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that  the  checks  on  bond  account,  represented  the  balance 
on  F.  S.  9  and  10,  and  the  demand  loans  in  the  drawer. 
In  reference  to  the  ninth  claim,  he  could  not  gainsay  what 
is  written  in  his  book,  with  respect  to  the  Bickel  deposit, 
because  whether  it  was  a  private  loan  or  Commonwealth 
money,  is  utterly  immaterial.  lie  could  not  but  say  that 
the  entry  made  by  himself,  in  his  own  handwriting,  in 
September,  1S56,  was  correct,  and  that  the  balance,  $18,000, 
was  due.  In  reference  to  the  tenth  claim,  he  would  not 
deny  entries  in  his  own  handwriting,  showing  that  the 
money  of  the  Commonwealth,  received  for  the  sale  of  the 
inclined  plane,  was  used  to  assist  in  the  purchase  of  com¬ 
mercial  paper ;  nor  could  he  show  that  the  interest  due 
on  that  money  had  been  restored  to  the  bank.  In  reference 
to  the  eleventh  claim,  for  usury,  he  could  not  deny  the 
written  evidences  of  it,  nor  the  parol  testimony  of  Messrs. 
Tucker,  Hollingsworth,  Bradford  and  others.  In  reference 
to  the  twelfth  and  thirteenth  claims,  “interest  paid,”  he 
would  not,  I  presume,  falsify  any  of  the  entries  on  the  dis- 
oo ant  book,  or  controvert  any  of  them.  In  reference  to 
the  fourteenth  claim,  Marshall  &  Mann’s  notes,  I  do  not 
think  he  would  deny,  what  Mr.  White  has  proved,  that 
they  were  concealed  in  the  collateral  note  account.  As  to 
the  sixteenth  and  seventeenth  claims,  I  do  not  presume  he 
could  or  would  deny,  that  all  the  treasures  flowing  in 
and  out  of  the  box  in  the  first  teller’s  drawer  reached  his 
hands,  and  were  administered  by  him  entirely ;  nor  could 
he  do  more  than  has  been  done  by  Mr.  Burke  here,  point 
out  entries  in  the  discount  and  assets  account,  to  be  applied 
to  these  sums.  As  to  the  eighteenth  claim,  he  could  not 
deny,  what  is  confessed  here,  that  he  took  the  stock  of  Mr. 
Richards  and  used  it.  In  reference  to  the  nineteenth  claim, 
he  certainly  would  not  deny  the  Thurlo  bonus,  which  has 
been  proved  to  you  by  the  testimony  of  Messrs.  Hughes, 
Riley  and  Shouse,  and  by  the  entries  in  the  books  of  that 
firm,  produced  before  you,  coupled  with  the  secondary 
evidence  of  entries  in  other  books,  during  every  year  of  its 
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continuance.  In  reference  to  the  Wiltbank  bonus,  he 
could  not  falsify  Mr.  Wiltbank,  nor  would  he  do  so;  and, 
in  reference  to  the  smaller  claim,  arising  out  of  the  Godfrey 
capital,  in  the  name  of  his  son,  he  could  not  add  to  the 
written  evidence  on  the  subject.  As  to  the  twentieth  claim, 
Mr.  Boker,  if  he  were  here,  would  not  falsify  Mr.  Burke, 
who  has  shown  you  that  the  loss  on  City  Sixes  was  taken 
out  of  the  North  American  Trust  remittance,  when  it 
came ;  that  the  losses  on  Crescentville  were  also  taken  out 
of  that  fund ;  and  that  on  the  final  settlement  of  $84,312.70 
of  the  notes  of  Thurlo,  Hughes  &  Co.,  the  loss,  also,  was 
taken  out  of  the  same  fund,  including  the  private  debt  due 
to  himself,  $20,000 ;  so  that  if  he  were  here,  sir,  Mr.  Boker 
could  not  have  furnished  the  explanations  necessary  to 
confute  these  claims.  Neither  could  he  say  more,  or  other, 
as  to  the  knowledge  or  authority  of  the  Board  of  Directors, 
than  any  one  or  more  of  the  directors,  if  called,  would 
have  testified,  or  that  those  who  were  called,  including  Mr. 
White,  did  testify  to ;  neither  would  he,  I  fancy,  deny  or 
falsify  the  testimony  of  Mr.  White,  as  to  the  time  or 
manner  of  the  exhibition  of  assets  on  loan  account,  to  the 
directors  ;  nor  that  he  represented  the  values  at  cost,  having 
been  taken  for  doubtful  debts.  Nor  would  he  undertake 
to  say  that  Mr.  White  testified  falsely,  when  he  told  you 
that  the  Board  of  Directors  never  authorized  the  purchase, 
nor  did  they  ever  ratify  the  acquisition,  of  any  one  of  those 
assets. 

The  subjects  on  which  I  observed  that  I  Avould  make 
some  remarks,  are : 

First.  The  legal  and  moral  aspect  of  Mr.  Boker’s  acts  as 
President  of  the  Girard  Bank. 

Second.  The  losses  sustained  by  the  bank. 

Third.  Mr.  Boker’s  management  of  the  bank,  and 
whether  it  succeeded  by  means  of  Mr.  Boker,  or  in  spite 
of  Mr.  Boker. 

Fourth.  The  State  deposits. 

Fifth.  The  “  missing  book  ”  spoken  of,  and  the  envelopes 
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and  labels,  in  wliicb  the  demand  loans  in  the  drawer  were 
placed. 

Sixth.  The  book  called  F.  S.  D. 

Seventh.  The  examination  of  assets  by  Committees,  and 
the  reports  to  the  Auditor  General. 

Eighth.  The  Lancaster  Bank. 

Ninth.  I  will  refer  very  briefly,  to  two  items  elaborately 
dismissed  on  the  other  side;  one  of  $2,400.79,  and  the 
other  of  $3,370. 

Tenth.  The  witnesses  in  this  cause,  and  the  assaults  upon 
them. 

Eleventh.  The  private  estate  of  Mr.  Boker. 

This  list,  although  numerically  large,  will  not  engage 
much  of  your  time. 

What  is  the  legal  and  moral  aspect  of  the  acts  of  Mr. 
Boker  as  President  of  the  Girard  Bank  ?  There  is  a 
strong  family  likeness  impressed  upon  the  acts  of  Mr.  Bo¬ 
ker  in  evidence.  They  indicate  a  common  parentage.  The 
quo  animo  which  prompted  him  to  appropriate  Mr.  Rich¬ 
ards’  stock,  and  General  Bickel’s  deposit,  and  to  apply 
them  to  his  own  use,  is  apparent  in  other  of  his  acts,  and 
strips  the  defence  of  the  ability  to  say  that  Mr.  Boker  was  in¬ 
capable  to  commit  the  secret  wrongs  we  complain  of ;  or  that 
it  is  improbable  he  did  so.  Neither  of  these  two  undeniable 
wrongs  done  by  Mr.  Boker,  grave  as  they  are,  is  less  offen¬ 
sive  to  morals,  than  his  persistent  suppression  of  his  checks 
in  the  first  teller’s  drawer,  by  means  whereof  he  was,  while 
his  ledger  account  was  apparently  and  deceptively  afflu¬ 
ent,  a  defaulter  to  the  bank  by  overdrafts,  for  many  years, 
and  at  the  day  of  his  death,  and  still  is.  No  one  knew 
better  than  he  the  character  of  that  offence  in  the  eyes  of 
bankers,  and  that  it  was  condemned  in  the  by-laws  of  the 
Girard  Bank ;  and  while  he  was,  doubtless,  rigorously  en¬ 
forcing  these  laws  upon  the  ordinary  customers  of  the 
bank,  (not  his  favorites,)  he  was  himself,  and  he  knew  him¬ 
self  to  be,  an  offender  against  the  same  code.  The  same 
quo  animo  outcrops  in  his  reckless  usury  practices,  and  his 
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mysterious  handling  of  the  little  box  funds,  and  is  more 
darkly  colored  in  his  illegal  bargains  with  favorites,  by 
which  he  secured  about  $7,000  per  year  which  was  paid 
and  received,  as  our  instincts  of  common  sense  instruct  us, 
to  secure  his  influence  in  their  borrowings  of  bank  money, 
one  of  which  bargains  naturally  and  fatally  led  to  a  loss 
of  an  enormous  amount. 

Dark  as  these  features  of  the  evidence  are,  we  come  at 
last  to  another.  When  the  panic  of  1857  came  upon  the 
bank,  and  the  Board  for  the  first  time,  (for  the  January 
Committee  were  only  appointed  to  ascertain  how  the  Lan¬ 
caster  Bank  debt  stood,)  I  say  for  the  first  time,  and  by  an 
industrious  Committee  manifested  an  unmistakable  in¬ 
tent  to  probe  the  concern,  then,  though  not  till  the  last 
evening  of  the  last  day,  Mr.  Boker  brought  out  the  assets, 
afterwards,  but  not  then,  entered  on  loan  account,  and  in¬ 
formed  his  fellow  directors,  that  they  were  taken  by  ne¬ 
cessity,  for  doubtful  debts ;  as  testified  to  by  their  own 
witness.  Although  he  knew,  as  well  as  you  and  I  now 
know,  that  his  own  stocks  and  loans  were  in  the  mass,  (I 
will  add  the  unexamined  mass,  for  Mr.  White  says  there 
was  so  little  time  that  he  did  not  observe  that  important 
fact,)  then  and  after  that,  when  concealment  or  misrepre¬ 
sentation,  or  imperfect  information,  was  a  fraud,  he  an¬ 
nounced  to  the  Directors,  as  Mr.  White  testifies,  that  these 
assets,  never  before  seen  by  the  Directors,  was  taken  at  cost 
by  necessity  for  doubtful  debts,  vol.  2,  page  103.  Why  did 
he  not  say  to  the  Directors,  that  a  large  part  of  these  assets 
were  his  private  property,  and  explain  to  them  how  he  be¬ 
came  a  debtor  to  the  bank  ? 

My  learned  friend  has  asked  whether  fraud  is  chargeable 
to  Mr.  Boker  ?  It  is  not  for  us  to  say  whether  the  evi¬ 
dence  establishes  fraud  or  not.  You  will  decide  that;  but 
I  will  ask  him  whether  one  fact,  by  his  own  admission, 
does  not  answer  his  own  question.  Was  not  the  taking 
of  the  Bichards’  stock,  deposited  with  the  bank  as  col¬ 
lateral,  a  fraud?  Under  the  banking  law  of  1850,  then  in 


force,  was  not  Mr.  Boker  subject  to  a  criminal  prosecution? 
Was  not  tbe  taking  of  Bickel’s  deposit  of  $29,000,  whether 
it  was  public  or  private  money,  a  fraud?  Was  not  his 
overdrafts  on  his  private  account,  coupled  with  the  unde¬ 
nied  fact  of  the  manner  in  which  it  was  done,  a  fraud ; 
which  if  done  by  collusion  between  the  first  teller  and  an 
outside  party,  or  between  a  bookkeeper  and  any  outside 
party,  would  have  been  a  criminal  offence  ?  Is  not  that  a 
fraud?  Was  not  the  pass  book,  with  the  admitted  over¬ 
drafts  of  $6000,  owing  at  the  time  of  his  death,  a  fraud  ? 
Was  not  the  clandestine  dealing  with  eight  or  nine  millions 
of  bank  money,  used  in  the  purchase  of  commercial  paper 
and  stocks,  a  fraud?  Was  not  his  mode  and  manner  of 
taking,  and  accounting  for  the  profits  of,  demand  loans 
from  the  drawer,  a  fraud?  Was  not  his  dealing  with 
Thurlo,  Hughes  &  Co.,  a  dreary,  dismal,  and  dark  trans¬ 
action?  Will  you  legalize  these  acts,  sir?  Or  will  the 
court?  Because  if  such  be  the  law,  then,  I  say,  every 
President,  and  Cashier  too,  not  only  will  have  the  right  to 
do  the  same  thing,  but  if  it  be  established  as  a  rule  of  law, 
that  such  perquisites  are  the  legitimate  perquisites  and  in¬ 
cidents  of  the  office,  it  would  be  his  duty  to  do  it,  for  every 
officer  has  a  right  to  enjoy  all  the  lawful  incidents  and 
emoluments  of  his  office.  And  finally,  sir,  was  it  not  a 
fraud  to  take  out  of  the  .remittance  of  the  North  Ameri¬ 
can  Trust  Co.,  the  loss  of  $7,250  on  City  Six’s  which  he 
bought  on  speculation  ;  the  losses  on  Crescentville ;  and 
more  than  that,  to  take  out  of  that  remittance  that  part  of 
the  $31,310.70,  of  Thurlo,  Hughes  &  Co.,  which  had  been 
his  own  debt,  and  which  he  had  put  upon  the  bank ;  for 
you  know,  sir,  that  when  that  firm  suspended  they  owed 
him  $20,000,  and  that  in  the  end  they  owed  him  nothing. 

Next  I  propose  to  ask  your  attention  to  the  subject  of 
losses,  and  as  the  subject  is  immediately  connected  with 
the  question  of  the  management  of  the  Girard  Bank  by 
Mr.  Boker;  the  two  will  be  reviewed  side  by  side.  I  will 
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ask  you  to  verify  the  statement'  of  losses,  as  I  give  them  to 
you,  by  the  written  evidence  before  you. 


Profit  and  Loss,  app.  p.  46,  1848 .  $1,120  55 

“  “  “  “  1849 .  3,824  58 

“  “  “  “  1850 .  381  74 


Losses  charged  to  Assets  and  Vicksburg  ac- 

o  o 


count,  app.  p.  59 . 

Penna.  5’s,  Assets .  8,624  37 

“  “  Vicksburg .  21,162  50 

-  Bills  Disc’ted  (includes  4,062.59),  app.p.  59  10,988  85 


“  “  4,500  00 

Uncurrent  money .  21,706  64 

Losses  on  bills  discounted  and  overdrafts,  app. 

p.  58 .  83,156  62 

Bond  account .  5,468  42 

“  “  5,624  48 

B.  R.,  vol.  2,  p.  451 .  12,482  13 

F.  B.  Forepaugb .  51,518  91 

W.  F.  Forepaugh . 27,459  64 

Interest  paid  to  brokers,  &c .  25,931  98 

T.,  H.  &  Co.,  notes  $34,312.50,  loss .  31,967  20 

“  suspended  note  ac.  6,918.67, .  6,918  67 

Crescentville  loan  account .  $42,000  00  \ 


2,719  95/ 

7,487  23  /  59,845  09 


$59,845  09  | 


City  6’s .  7,250  00 

B.  R.  57,  various  notes,  (E.  A.  Marshall,) .  3,928  53 

10th  class  of  credits.... .  7,825  40 

Loss  on  loan  account,  estimated  by  Comm’e....  6,000  00 

Drake  notes .  10,000  00 

Alleged  bad  debts,  vol.  2,  455  to  461 .  25,568  10 


$444,248  40 
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Of  these  losses  the  following  are  due  to  Mr.  Boker’s 
management : 


Penna.  5’s,  Bickel  deposit .  $18,000  00 

Bond  account .  5,468  42 

B.  R  2 . 12,482  lS 

Broker’s  interest .  25,931  98 

T.,  II.  &  Co .  31,967  20 

“  6,900  00 

Crescentville .  59,845  09 

City  6’s .  7,250  00 

B.  R.  57 .  3,928  53 

Bond  account .  5,624  48 

Drake  notes . 10,000  00 

Loss  on  loan  account .  6,000  00 


$193,397  83 

The  loss  on  loan  account  is  only  stated  at  the  estimate  of 
the  Committee. 

Please  to  remember  that  I  have  stated  some  of  the 
losses,  as  the  defence  insist  they  must  be  borne  by  the 
bank,  $10,000,  for  Drake  notes,  &c.  The  annual  average 
loss  is  very  heavy.  If  you  take  from  the  elements 
of  the  calculation  the  years  1848  and  1849,  when 
the  losses  are  charged  on  the  regular  profit  and  loss 
account,  viz. :  1848,  $1,120.55 ;  1849,  $3,824.58 ;  the 
average  for  the  remaining  nine  years  is  greatly  increased. 
The  whole  amount  of  dividends  paid  to  stockholders 
during  the  11  years  of  Mr.  Boker’s  administration  was 
$564,892.25,  vol.  2,  p.  476,  and  the  total  amount  of  dis¬ 
counts  from  the  time  of  resumption  until  the  death  of 
Mr.  Boker  was  $56,055,025,14,  vol.  2,  p.  476.  Of  the  losses 
which  I  have  just  proved,  by  authentic  written  evidence, 
$193,000  of  them  were  due  entirely  to  Mr.  Boker’s  manage¬ 
ment.  For  instance,  the  loss  of  $18,000  charged  to  Penna. 
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5’s,  being  the  Bickel  money;  the  losses  on  bond  account 
$5,468.42,  and  $5,624.28,  being  the  Godfrey  notes  and  call 
loans ;  notes  on  B.  B.  2,  discounted  at  the  risk  of  Mr.  Boker, 
amounting  to  about  $12,482.13 ;  interest  paid  to  brokers, 
$25,931.98;  the  loss  by  Thurlo,  Hughes  &  Co.,  $31,967.20; 
losses  by  the  same  firm,  $6,900 ;  loss  on  Crescentville, 
$59,845.09 ;  loss  on  City  6’s,  $7,250 ;  the  overdrafts  of 
Marshall  in  B.  B,.,  1857,  $3,928.53 ;  the  Drake  notes; 
$10,000 ;  and  the  estimated  loss  on  the  assets  on  loan 
account  made  by  the  committee,  $6,000,  making  altogether, 
$193,397.85, — losses  accruing  to  the  bank  from  the  private 
transactions  of  Mr.  Boker, — transactions  with  which  the 
Board  had  nothing  to  do  and  never  heard  of,  showing 
what  his  skill,  or,  at  least,  what  his  success  as  a  banker 
was.  What  is  the  proportion  of  losses  to  the  sum  of  dis¬ 
counts  in  ordinary  banking  ?  I  have  always  been  under 
the  impression  that  the  average  of  loss  by  banks  was  five 
per  cent,  on  the  discounts  earned.  But  Mr.  Burke  and 
Mr.  White  estimate  it  at  about  one-quarter  to  one-third  of 
one  per  cent,  on  the  total  of  paper  discounted.  At  p.  87, 
vol.  2,  Mr.  White  says,  speaking  of  the  loans  on  F.  S.  9 
and  10, 

“  Tlie  loans  being  eight  millions  of  dollars,  or  nearly  so,  I  should 
not  consider  from  one-quarter  to  one-third  of  one  per  cent,  a  large 
amount  of  temporarily  uncertain  assets  as  a  bad  result  of  such  an 
amount  of  banking.  I  do  mean  to  say  that  I  should  look  for  a  dead 
loss  of  that  amount  under  prudent  management.” 


What  would  one-quarter  of  one  per  cent,  amount  to  on 
fifty-six  millions  ?  It  would  be  $140,000.  Here  the  abso¬ 
lute  loss  is  three  times  that  amount,  and  yet  our  learned 
friends,  from  the  beginning  of  their  essays  to  the  end  of 
them,  have  eulogised  Mr.  Boker  for  the  benefits  he  con¬ 
ferred  upon  the  bank  by  his  skill  and  ability  as  a  banker. 
If  you  assume  the  highest  proportion  given  by  Mr.  White 
— one-third  of  one  per  cent. — as  the  result  that  a  prudent 
management  might  be  expected  to  show,  in  “  temporarily 
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uncertain  assets,”  it  is  $186,666,  while  the  actual  amount 
proved  to  you  of  dead  loss  is  $444,248.  Comment  upon 
such  facts  as  these  is  unnecessary.  There  is  no  theory 
here.  I  deal  in  no  theorization  in  this  cause  at  all.  It  is 
useless  to  comment  upon  such  facts  as  these.  Some  cases, 
as  well  as  some  propositions,  are  self  evident;  this  is  one 
of  them ;  the  Girard  Bank  succeeded  in  spite  of  Mr. 

»  Boker,  and  not  by  means  of  Mr.  Boker.  On  the  general 
principles  of  banking,  what  shall  we  say  of  Mr.  Boker’s 
policy?  Was  it  good  banking  to  risk  over  $100,000  in 
paper  of  favorites,  or  even  strangers,  as  you  have  heard, 
was,  in  point  of  fact,  the  truth  in  this  cause,  and  as  to  one 
of  them,  the  whole  of  it  managed  by  himself  out  of  the 
cash  drawer,  as  well  as  the  notes  which  he  discounted 
privately  on  B.  B.  2  to  balance  the  account :  and  as  to  the 
other,  the  losses  in  the  Messrs.  Forepaugh  case,  he  knew 
the  credit  book  of  the  bank,  although  the  Directors  did  not 
know  it,  or  see  it, — knew  to  what  extent  they  were  going. 
Was  it  good  banking  to  amass  together  a  pile  of  unavail¬ 
able  real  estate,  bonds  and  mortgages,  to  the  extent  of  two 
or  three  hundred  thousand  dollars,  in  substitution  for  the 
actual  cash  and  specie  assets  of  the  bank ;  securities  so  un¬ 
available,  and  so  ill-favored,  that  a  deception  was  practised 
upon  the  stockholders,  and  upon  the  Clearing  House,  being 
a  necessity  arising  from  that  state  of  things  ?  If  the  truth 
had  been  known,  as  Mr.  White  himself  says,  the  distrust  of 
the  public  would  have  increased,  and  I  infer,  that  the  Girard 
Bank  would  have  gone  down  with  the  Bank  of  Pennsyl¬ 
vania.  It  was  saved  by  a  deception,  and  Mr.  White  avows 
it.  W as  it  good  banking  to  rush  wildly,  as  well  as  illegally, 
into  the  practice  of  usury,  with  the  full  glare  of  the  light 
of  the  Commercial  Bank  case  upon  him  all  the  time  he  was 
doing  it ;  perilling  the  corporate  life  of  the  bank  ;  for  it  is 
a  capital  corporate  offence,  which,  if  discovered,  would  have 
led  to  no  pity  for  the  bank  or  for  its  officer,  who  had  been 
the  cause  of  its  ruin;  was  that  good  banking?  Sir,  the 
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solvency  of  a  bank  under  such  management,  as  all  experi¬ 
ence  shows,  is  the  exception,  not  the  rule. 

While  on  this  subject,  I  will  say  a  word  about  the  divi¬ 
dends.  I  do  not  consider  that  any  of  this  discussion  is  ab¬ 
solutely  necessary  to  the  merits  of  this  cause,  but  I  will 
say  a  Avord  about  the  dividends  of  the  bank.  You  have  them 
at  page  328,  vol.  1,  tAvo  semi-annual  dividends  of  tAvo  per 
cent.,  the  first  one  not  declared  until  November,  1849,  three 
years  after  the  bank  had  recommenced  business ;  twelve 
dividends  of  three  per  cent.,  and  tAvo  of  three  and  a  half 
per  cent.  Please  take  into  account  the  large  deposits  and 
circulation  of  the  bank,  the  deposits  being  increased  in 
1850,  by  the  State  deposits.  Those  dividends  Avere  on  the 
nominal  capital,  you  have  Mr.  Burke’s  tables  at  pages  476 
and  477 ;  you  observe  there  that  as  the  active  capital  in¬ 
creased,  the  dividends,  taking  the  active  capital  as  a  stand¬ 
ard,  fell  off  from  over  nine  per  cent,  in  1850,  to  four  per 
cent,  in  1857.  This  proves  Avhat  is  indeed  familiar  to  us 
all,  that  banks  Avitli  a  small  capital,  but  large  circulation 
and  deposits,  earn  large  dividends.  So  that  in  proportion 
as  the  bank  increased  its  cash  capital,  the  dividends,  taking 
the  active  capital  as  a  standard,  decreased  ;  and  if  Mr.  Boker 
was,  as  is  said,  the  main  instrument  in  effecting  that  object, 
he  did  a  questionable  good.  These  Avould  be  the  obAdous 
remarks  any  one  would  make  upon  casually  reading  these 
tables.  But  these  tables  are  deceptive  in  some  respects, 
and  true  in  others.  They  are  framed  to  show  that  the  old 
stockholders  received  large  dividends ;  this  is  an  error. 
They  are  framed  to  shoAV  that  the  neAV  stockholders  (page 
477,)  received  small  dividends  from  two  to  six  per  cent., 
this  is  true,  but  not  very  sure  ground  to  build  up  a  com¬ 
pliment  to  Mr.  Boker  upon.  But  Avky  is  the  first  branch 
of  the  table  at  page  476,  deceptive  ?  It  is  in  crediting  the 
old  stockholders  only  Avith  a  right  to  dividends  upon  the 
old  assets,  as  they  Avere  realized  in  cash,  wThereas  their  stock 
represented  the  bulk  of  those  old  assets,  many  of  Avhich  yielded 
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regular  income,  and  all  of  which  finally  completed  and  ex¬ 
ceeded  the  capital.  Mr.  Burke  says,  at  page  476: 

“  The  old  stock  was  represented  by  the  collections  from  the  old  assets 
of  the  bank.” 

This  is  his  error,  and  it  is  proved  by  his  table  at  page 
477,  where,  after  the  old  assets  are  realized,  he  computes 
the  dividends  to  old  and  new  stock  at  nearly  the  same  rate 
per  annum,  $4.30  and  $3.55.  The  old  stockholders  had 
meanwhile  contributed  nothing,  their  assets  had  yielded 
the  result.  The  dividends  of  the  Girard  Bank  were  no 
more,  and  in  fact  less  than  any  other  city  bank. 

The  only  remaining  item  of  laudation  of  Mr.  Boker’s 
management  was  that  he  realized  old  rotten  assets  into  solid 
wealth.  There  is  not  a  spark  of  evidence  that  he,  any  more 
than  the  directors,  sold  or  collected  the  old  assets.  Who¬ 
ever  did  it,  did  it  tardily,  and  it  was  but  a  broker’s  calling 
after  all.  If  you  will  run  your  eyes  down  assets  account, 
you  will  see  how  leisurely  those  sales  took  place.  It  was 
1850,  before  the  large  sales  of  their  own  stock  occurred. 
The  Illinois  lands  were  not  closed  out  until  1853 ;  the 
Mobile  property  not  until  1854 ;  the  Beaver  Meadow  in 
1855 ;  the  Texas  bonds  in  1856.  Please  look  carefully 
over  the  assets,  pages  1  and  9,  appendix,  vol.  1,  and  say 
whether  the  items  strike  you  as  difficult  to  have  been 
realized,  and  what  quantum  of  broker’s  skill,  it  required  to 
dispose  of  them.  No  assignee  or  trustee  would  be  held 
excused  by  the  courts  for  the  neglect  in  converting  trust 
assets,  as  exhibited  in  that  account.  It  is  true  that  such 
property  was  depreciated  in  1846,  every  thing  was  ;  but  in 
two  or  three  years  the  era  of  appreciation  arrived ;  and  if 
Mr.  Boker  had  not  been  absorbed  in  the  engrossing  and 
profitable  labors  which  the  evidence  in  this  case  proves  he 
was,  (engrossing  enough  as  you  and  we  know,  to  employ 
his  time,  and  prevent  him  from  attention  to  legitimate  bank 
business,)  assets  account  would  have  been  closed  several 
years  earlier  than  it  was. 
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It  appears  to  me  that  it  is  the  sheerest  attempt  to  mislead 
you,  to  argue  that  the  skill  and  exertions  of  Mr.  Boker, 
(the  Napoleon  of  banking,  as  my  learned  friend  called  him,) 
imparted  such  a  value  to  the  assets  of  the  old  bank,  as  to 
convert  them  from  rotten  trash  into  solid  wealth.  There 
is  about  as  much  truth  in  this  assertion  as  in  the  kindred 
pretension,  that  the  directors  knew  of  the  transactions  in 
F.  S.  9  and  10. 


Now,  sir,  I  have  here  a  table  of  these  collections  on  assets 
account,  which  I  shall  present  to  you.  I  shall  not  go  over 
it  now,  but  will  leave  it  with  you  for  your  consideration : 


I 


1846. 

1849. 

Memphis  Bank  stock . 

.$34,970 

00 

G.  Bank . 

419.325  00 

“  real  estate.. 

.  '  940 

70 

Norristown  BB . 

. .  7,500  00 

“  Pa.  5’s . 

.  8,962 

94 

D.  &  Int . 

. .  12,845  09 

“  debts . 

..  3,637 

96 

Debts . 

.  .  3,160  30 

“  cash . 

.  1,126 

56 

Books . 

80  00 

1847. 

1850. 

Vicksburg  shares. . . . 

.  $7,007 

50 

Norristown  BB . 

.  $12,668  25 

Beal  estate . . 

. .  3,350 

00 

Illinois  lands . 

1,406  80 

Illinois  lands . 

832 

38 

I).  &  Int . 

.  1,985  17 

B.  Meadow . 

.  .  15,698 

13 

Cash . 

.  3,500  00 

St’ningt’n  b’nds  &  st’cks  99,045 

00 

G.  Bank  stock . 

.  292,161  55 

Ch.  &  Del . 

49 

50 

G.  Bank  stock . 

.  26,7(10 

00 

1851. 

Debts . 

21 

G.  Bank  stock . 

..$54,787  50 

Mech’s  &  Tradesm . . , 

18 

75 

Morris  canal . 

500  00 

Cash . 

. .  2,570 

58 

Cash . 

..  9,300  00 

Illinois  lands . 

865  33 

1848. 

Debts . 

49  13 

Illinois  lands . 

. .  $570  12 

Beal  estate . 

..  2,471 

29 

1852. 

B.  Meadow . 

300 

00 

Illinois  lands . 

..  $1,612  13 

D.  &  Int . 

. .  27,900 

00 

Phillips’  Estate . 

..  6,267  71 

Marietta . 

250 

00 

B.  Meadow . 

...  24,921  06 

Debts . 

..  2,221 

26 

G.  Bank  stock . 

. ..  30,407  75 

G.  Bank  stock . 

. .  2,200 

00 

D.  &  Int . 

. .  9,986  43 

Old  carnet . 

13 

60 

Fisher  Int . . 

. ..  2,495  53 

F.  Bank,  Kent’y. . . 

. . .  1,000  00 
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1852.  1855. 


Cash . 

1,585 

44 

B.  Meadow . 

,$100,000  00 

M.  &  T.  Loan  Co _ 

7 

05 

Illinois  lands . 

416  94 

1853. 

1856. 

Illinois  lands . 

.  $2,896 

54 

Illinois  lands . 

$88  07 

P.  &  Ohio . 

280 

00 

Texas . 

.  .  90,001  30 

Buffalo,  property . 

.  20,000 

00 

B.  Meadow . 

. .  5,959  78 

Cash . 

.  3,060 

75 

1857. 

1854. 

M.  &  Tradesman .... 

$4  25 

P.  &  Ohio . 

.  $2,000 

00 

The  N.  A.  Trust 

Co.’s  remit- 

Mobile  property . 

.  16,000 

00 

tance  does  not  appear  in  assets 

Cash . 

.  1,137 

71 

account. 

So  much  for  the  management  and  banking  skill  of  Mr. 
Boker,  and  the  benefits  they  conferred  upon  the  bank. 

The  next  subject  I  will  consider,  is  the  State  deposits : 
The  State  deposits  so  much  talked  of,  as  value  to  the  bank, 
was  a  Greek  gift.  They  cost  the  bank  great  losses.  The 
uncurrent  money  book,  exhibits  one  item  of  loss.  It  is  said 
that  they  were  the  cause  of  heavy  political  and  legislative 
expenses.  That  was  another  item,  and  not  a  very  pleasing 
topic  to  discuss.  It  is  said  that  they  caused  bad  debts,  and 
connected  the  bank  with  bad  customers.  That  was  another 
item.  Then  why  did  Mr.  Boker  struggle  to  retain  them  ? 
I  can  answer.  lie  used  the  money.  You  know  that  the 
interest  on  the  State  loans,  at  the  rate  of  a  million  every 
six  months,  was  payable  February  1st  and  August  1st. 
A  considerable  portion  of  the  State  money  was  in  the 
Girard  Bank.  Mr.  Boker  discounted  notes  with  reference 
to  these  dates.  Look  at  B.  R.  2,  the  last  week  of  July,  1852, 
the  notes  paid  were  over  $170,000 : 

B.  R.  2,  last  week  of  January,  1853 . $490,801  18 

Last  week  of  July,  1853 .  312,157  31 

“  “  “  January,  1854 .  224,509  53 

“  “  “  July,  “  90,840  49 


$1,298,308  51 
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Is  it  any  surprise  that  Mr.  Boker  was  in  correspondence 
with  parties  at  Harrisburg,  to  preserve  such  an  affluent  to 
B.  R.  ?  But,  it  was  surprising  that  my  learned  friend 
launched  forth  a  terrible  denunciation  at  the  corruption  of 
bank  presidents,  in  buying  legislation.  Was  he  aware  that 
every  word  he  uttered,  was  a  stain  upon  the  memory  of 
the  man  whose  personal  honor  and  integrity  we  had  sup¬ 
posed  he  came  here  to  vindicate. 

I  have  a  word  to  say  as  to  the  fifth  subject — the  “Miss¬ 
ing  Book.”  My  learned  friend,  Mr.  Montgomery,  was  very 
full  in  his  comments  upon  this  subject,  and,  I  thought, 
devoted  to  it  much  more  attention  than  it  deserved.  He 
has  argued  to  you  that  there  is  a  “missing  book,”  one  kept 
by  Mr.  Boker,  described  by  Mr.  Richards,  (page  97  and  98,) 
in  which  Mr.  Boker  said  “he  kept  all  the  transactions  of  the 
hank."  “It  was,”  says  Mr.  Richards,  “a  book  to  which 
he  seemed  to  attach  a  great  deal  of  importance,  from  the 
careful  manner  in  which  he  would  ponder  over  it,  and  add 
up  things  contained  in  it.  It  seemed  to  contain,  I  always 
thought,  a  record  of  his  daily  transactions."  This  book  is 
not  in  the  bank ;  it  is  not  in  the  possession  of  the  adminis¬ 
trators.  If  it  does  not  exist,  or  is  lost,  or  mislaid,  what 
became  of  it  ?  If  lost  or  mislaid,  it  would  have  been  found, 
perhaps,  by  this  time.  If  destroyed,  who  destroyed  it,  and 
when  ?  It  is  a  matter  of  deep  regret  to  us,  that  it  is  not 
before  us.  Mr.  Boker  said  that  he  kept  all  the  transactions 
of  the  bank  in  it.  Mr.  Richards  thinks  it  was  a  record  of 
Mr.  Boker’s  daily  transactions.  All  the  bank  transactions 
could  not  have  been  kept  in  a  book,  a  hundred  times  the 
size  of  that,  which  Mr.  Richards  describes  to  have  been 
six  or  seven  inches  wide,  eight  or  ten  inches  long,  and 
containing  four  or  five,  or,  perhaps,  half  a  dozen  quires  of 
paper.  But  a  book  of  that  size  might  readily  contain  Mr. 
Boker’s  deposits  and  credits  in  his  private  bank  account. 
It  might  have  been  the  “long  book,”  which  was  not  shown 
to  Mr.  Richards ;  but  that  does  not  agree  in  length,  by  a  few 
inches.  In  other  respects,  as  to  color,  width  and  number 
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of  quires,  it  does.  If,  however,  it  was  another  book, 
would  have  been  of  great  assistance  to  us.  The  long  book 
has  been  invaluable ;  it  has  uncovered  the  Gen.  Bickel 
deposit,  the  "guarantee  Girard”  and  “guarantee”  items, 
the  overdrafts  on  Mr.  Boker’s  private  account,  his  building, 
furnishing  and  family  expenses,  &c.  The  Richards’  book 
would  have  described  the  unexplained  cash  credits  in  B.  R. 
— the  yet  undiscovered  usury  profits  and  other  matters — 
for  Mr.  Richards  quotes  Mr.  Boker,  as  saying,  that  he  kept 
all  the  bank  transactions  in  it.  Mr.  Richards  calls  it  “  an 
old  book,'1  it,  therefore,  must  have  been  the  record  of  several 
years’  transactions.  lie  says,  Mr.  Boker  never  spoke  of  it 
in  the  presence  of  any  director,  or  the  cashier ;  that,  per¬ 
haps,  Mr.  Reeves  saw  it ;  but  Mr.  Reeves  at  page  680,  says 
he  never  saw  it,  although  his  duty  kept  him  at  bank  daily, 
up  to  four  o’clock.  Mr.  Richards  spoke  to  Mr.  Boker  about 
it  after  bank  hours,  but  he  saw  it  in  his  hands  of  mornings, 
lie  never  saw  it  but  in  his  hands  in  the  bank,  and  saw  it 
as  late  as  November,  1857.  It  was  in  existence  then.  I 
join  with  the  learned  counsel  in  the  regret,  if  he  really 
regrets,  that  the  book — if  there  was  such  a  book — is  not 
open  before  us,  and  will  ask  this  important  question :  “  Is 
it  not  a  fact,  consistent  with  the  secresy  and  mystery  of  Mr. 
Boker’s  official  conduct,  that  a  book,  containing,  as  de¬ 
scribed,  only  bank  transactions,  should  have  been  kept  by 
him,  unknown  to  the  directors,  not  even  to  Mr.  White  ? 
It  may  be,  that  it  contained,  as  my  friend  argued  it  might, 
the  names  of  the  borrowers  on  demand  loans.  But  the 
book  is  gone,  and  the  mystery  of  its  contents  is  likely  to 
remain  unrevealed. 

The  testimony  of  Messrs.  Bell  and  Pursells,  however  shed 
some  new  light  upon  the  subject.  They  seem  to  be  the 
only  persons  who  ever  saw  Mr.  Boker  Avrite  in  it,  and  knew 
what  he  was  writing.  They  both  say  that  he  copied  en¬ 
tries  from  a  book  kept  on  Mr.  Lehman’s  desk.  They  say 
the  latter  book  was  kept  to  record  the  receipts  and  disburse¬ 
ments  of  the  little  box.  But  as  no  such  book  as  that  ever 
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existed,  as  we  conclusively  proved,  the  question  is,  what 
book  was  it  from  which  Mr.  Boker  copied  the  entries,  daily, 
says  one  witness ;  twice  a  week,  said  the  other  ?  If  we  can 
identify  that  book,  then  the  missing  book  becomes  unimpor¬ 
tant,  as  it  was  merely  a  transcript,  and  secondary  evidence 
of  the  original.  Now,  we  can  readily  infer  that  Mr.  Boker 
would  be  very  likely  to  keep  a  copy  of  the  entries  in  his 
private  pass  books,  and  of  the  entries  in  F.  S.  9  and  10.  It 
would  seem  reasonable  to  believe  that  be  did.  Both 
these  series  of  books  were  kept  as  representatives  of  cash 
by  Mr.  Lehman,  and  Mr.  Boker  could  not,  and  did  not, 
attempt  to  possess  himself  of  the  originals.  They  wrere 
daily  locked  up  in  the  vault,  the  keys  of  the  drawers  were 
kept  by  Mr.  Lehman,  and  Mr.  Boker  could  have  no  access 
to  them  after  Mr.  Lehman  left  the  bank.  It  would  seem 
that  Mr.  Boker  would  be  continually  under  the  necessity  of 
referring  to  them,  the  one  showing  the  state  of  his  private 
bank  account,  and  the  other  the  state  of  his  gigantic  brok¬ 
ering.  It  was  his  habit  to  remain  in  the  bank  of  afternoons 
and  evenings.  He  could  have  no  other  opportunity,  or 
time,  to  overlook  and  study  these  transactions — especially 
those  recorded  in  F.  S.  9  and  10.  No  man  can  carry  on 
such  entries  in  business,  without  the  means  of  ready  and 
constant  recurrence  to  the  entries  of  its  details,  hence  the 
probability  and  necessity  of  copying  into  a  book,  or  on 
memorandums,  for  his  own  use  and  reference,  the  entries 
contained  in  the  originals. 

Now  we  have  one  book  which  precisely  corresponds  in 
character,  and  in  size,  excepting  a  half  inch  in  breadth,  and 
an  inch  in  length,  with  the  book  described  by  Bell  and  Par- 
sell’s.  It  is  Mr.  Boker’s  long  book,  which  contains  the 
entries  copied  by  him  from  his  private  pass  book,  kept  on  Mr. 
Lehman's  desk.  These  entries  were  copied  by  Mr.  Boker 
in  the  bank,  for  he  did  not  take  the  pass  book  away  from 
the  bank.  If  it  be  argued  that  Mr.  Boker  copied  into 
another  book,  then  the  testimony  of  Bell  and  Parsells  crushes 
out  that  pretension,  for  they  both  distinctly  say  that  he 
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copied  into  no  other  than  the  one  book  they  saw,  and  from 
no  other  than  the  one  taken  from  Mr.  Lehman’s  desk. 

It  is  probable  that  he  had  a  book  in  which  he  copied  the 
entries  in  F.  S.  9  and  10,  as  he  could  not  use  them  for  his 
private  reference  unless  copied.  If  so,  it  was  probably  a 
book  of  like  appearance;  and  neither  Mr.  Bell  nor  Mr. 
Parsells  could  tell  which  one  of  the  books  on  Mr.  Leh¬ 
man’s  desk  Avas  taken  by  Mr.  Boker,  as  they  were  all  sim¬ 
ilar  in  appearance,  and  as  described  ;  nor  into  which  of  two 
similar  books  he  copied  entries,  for  they  never  saw,  or 
read,  his  copy  of  a  single  entry. 

However,  this  may  be,  we  have  in  evidence  a  book  con¬ 
taining  entries,  copied  by  Mr.  Boker  from  a  book  on  Mr. 
Lehman’s  desk,  corresponding  substantially  in  appearance, 
and  precisely  in  character,  with  the  book  seen  by  these  tAvo 
witnesses. 

I  need  not  advert  to  the  fallibility  of  human  memory. 
That  subject  has  been  exhausted  by  the  counsel.  Here  are 
tAvo  witnesses,  after  an  interval  of  tAvelve  years  and  more, 
rely  upon  a  memory,  which  naturally  and  innocently  led 
the  first,  Mr.  Bell,  into  the  wildest  of  mistakes,  which  he 
confessed  before  you.  The  second,  forearmed  and  fore¬ 
warned,  made  the  hooks  the  witness ,  and  pinned  his  faith 
upon  the  entry  of  a  deposit  as  “  cash,”  to  vouch  the  asser¬ 
tion  that  the  deposit  came  from  the  little  box. 

But  AArhat  shall  be  said  of  a  bank  officer  Avko  keeps  a 
record  of  his  private  dealings  with  the  bank  money,  in  a 
book,  only  seen  by  some  of  his  personal  friends  and  tAvo  of 
the  bank  clerks,  which  book  is  said  by  his  defenders  to  be 
necessary  to  explain  what  bank  money  he  received,  and 
hoAV  he  expended  it?  But  which  book  no  director  ever 
saAv  even  the  cover  of,  and  not  a  human  being,  so  far  as 
we  know,  ever  read  an  entry  in  it ;  and  Avhich  book  was  so 
carelessly  disposed  of  in  the  end,  that  it  cannot  be  found. 

These  remarks  are  submitted  to  you,  on  the  theory  that 
there  Avas  such  a  book.  I  was  at  first  inclined  to  believe 
there  Avas.  I  could  not  see  how  Mr.  Boker  could  have 
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got  along  without  such  a  book ;  but  subsequent  reflection 
has  made  me  doubt  it,  and  doubt  it  very  much.  Mr.  Boker 
was  not  a  bookkeeper.  You  observe  that,  from  an  inspec¬ 
tion  of  his  long  book :  he  keeps  up  the  entries  of  receipts 
until  1857,  but  he  ceases  to  enter  disbursements  in  1855, 
although  there  is  plenty  of  room  left  in  the  book.  You 
observe,  too,  that  he  skips  from  one  page  to  another  in 
such  a  disorderly  manner,  as  shows  that  his  mode  of,  and 
his  capacity  in,  keeping  accounts,  were  about  on  a  par. 
But  again  :  he  had  not  the  necessity  to  keep  such  a  book 
as  I  had  at  first  supposed,  for  two  reasons :  First,  the  de¬ 
mand  loans  had  no  due  dates  ;  they  were  due  on  call.  An 
examination  would  tell  him  at  once  who  were  his  debtors, 
and  he  would  decide  on  whom  to  call,  just  when  and  as  he 
pleased.  Secondly,  deposit  books  are  remarkable  in  one 
point :  Avhen  you  deposit  a  note  for  collection,  the  teller 
enters  on  your  deposit  book,  short,  both  the  name  of  the 
party  and  the  amount  of  the  note  ;  but  he  does  not  enter 
the  due  dates.  You  observe  that  each  one  of  these  B.  R. 
deposit  books  contains  the  date  of  the  deposit,  and  the  due 
date  of  all  the  notes  deposited  for  collection.  It  is  a  matter 
not  only  in  proof,  but  conceded,  that  his  transactions  in 
usury  were  large.  I  may  state  it  as  a  maxim,  that  usury 
keeps  no  books.  Usury  is  not  so  foolish  as  to  keep  books. 
I  recollect  that  in  a  celebrated  case,  twenty  odd  years  ago, 
a  witness  upon  the  stand  was  a  celebrated  money-lender. 
I  asked  him  if  he  kept  books.  He  answered  :  “  No ;  books 
tell  tales.”  And  books  kept  by  the  president  of  a  bank, 
containing  the  written  authentic  proofs  of  usury,  would 
tell  terrible  tales.  For  all  these  reasons,  I  doubt  very  much 
whether  there  was  any  such  book  at  all.  I  am  assisted  to 
that  conclusion  by  Mr.  John  Reeves,  who,  although  called, 
by  my  learned  friend  Mr.  Montgomery,  “  a  pert  fellow,” 
gave  his  testimony  with  remarkable  modesty  and  frank¬ 
ness,  and  did  not  deserve  such  a  term  at  the  hands  of 
counsel.  He  sat  every  afternoon,  for  years,  with  Mr. 
Boker,  at  the  same  table,  at  which,  these  witnesses  say.  this 
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book  was  used, — a  table  not  as  wide  as  your  own.  He  told 
you  what  books  Mr.  Boker  used  of  afternoons :  they  were 
the  B.  R.  books.  Mr.  Schaeffer,  who  also  had  opportuni¬ 
ties  of  knowledge,  told  you  Mr.  Boker  Avas  constantly 
making  memoranda,  but  had  no  books  other  than  those  in 
evidence.  But  it  is  said,  sir,  Ave  have  not  produced  the  en¬ 
velopes  containing  the  “  sundries”  entered  on  F.  S.  11  and 
12,  viz. :  the  checks  for  call  loans,  or  the  labels  upon  them 
describing  these  checks.  It  is  in  evidence  before  you  that, 
in  December,  1856,  Mr.  Boker  took  the  checks  from  the 
draAver,  and  substituted  for  them  checks  on  bond  account, 
just  before  the  Committee  of  January,  1857  Avere  appointed, 
and,  of  course,  Mr.  Boker  took  the  envelopes  with  them 
and  the  labels.  I  presume  he  destroyed  the  envelopes  when 
they  became  useless.  I  do  not  know  Avky  any  one  should 
desire  to  preserve  envelopes  after  they  had  been  worn  ; 
but,  lastly,  if  they  had  been  preserved  by  Mr.  Boker,  and 
produced  here  before  you  here  to-day,  they  Avould  simply 
shoAV  what  is  on  F.  S.  11  and  12,  not  a  figure  more  or  less, 
for  they  were  compared  daily. 

Let  me  digress  for  a  moment.  It  has  been  asked,  as  if 
it  Avere  a  matter  of  Avonder,  Iioav  it  could  be  that  the  stock¬ 
holders  received  the  dividends  they  did  ;  and  yet  the 
large  profits  demanded  here,  accrued.  The  simple  ansAver 
is,  that  the  millions  of  dollars,  described  in  F.  S.  9  and  10, 
produced  the  profits.  The  evidence  sIioavs  us  Avhat  a  bank 
can  make,  if  it  chooses  to  strain  itself  to  the  extent  Mr. 
Boker  secretly  did  ;  for  Avhile,  as  Mr.  White  says,  the  Board, 
Avere  engaged,  and  laudably  engaged,  in  dispensing  accom¬ 
modations  to  their  customers,  to  the  verge  of  a  safe  discount 
line,  all  this  Avas  done  by  Mr.  Boker  in  excess,  and  in  peril, 
of  that  safety.  These  are  mere  truisms  ;  I  need  not  stop  to 
discuss  them.  My  learned  colleague,  Mr.  Brewster,  suggests 
a  reason,  and  a  very  poAverful  one,  to  sIioav  that  the  Board 
Avere  ignorant  of  Mr.  Boker’s  doings  ;  that  it  is  not  probable 
that  the  Directors,  Avho,  as  Mr.  White  says,  Avere  discount¬ 
ing  to  the  verge  of  a  safe  discount  line,  kneAV  that  Mr. 
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Boker  was  trespassing  beyond  that  line  of  safety,  to  the 
amounts  appearing  in  this  cause — amounts  often  oyer  a  mil¬ 
lion  of  dollars.  It  is  impossible  to  believe,  nor  is  it  consistent 
with  common  sense  to  infer,  or  to  believe,  that  the  Direct¬ 
ors  ever  could,  or  ever  did,  vest  in  Mr.  Boker,  a  discretion 
to  go  beyond  that  point  of  safety — that  line  within  which 
there  was  safety,  and  outside  of  which  there  was  peril  and 
danger.  I  need  not  say  to  you,  that  if  the  panic  of  1857 
had  come  upon  the  bank  in  1852,  when  Mr.  Boker  had  out 
over  a  million  of  dollars  in  discounts  of  commercial  paper, 
the  consequence  to  the  bank  must  have  been  serious,  if  not 
fatal. 

I  now  come  to  the  sixth  head,  the  book  F.  S.  D. 

Your  ears  have  tingled  with  the  denunciations  which  the 
learned  counsel  have  hurled  against  this  book,  “F.  S.  D.” 
The  artillery  of  his  eloquence  thundered  against  this  mute 
antagonist ;  though,  if  it  really  were,  what  he  calls  it,  “  a 
wooden  gun,”  it  was  an  unworthy  object  to  assail.  He 
calls  it  (6.12)  “a  false  and  fraudulent  account ,”  and  expended 
a  vast  amount  of  ammunition  in  assailing  it.  How,  sir, 
when  I  tell  you,  as  I  do,  and  as  you  see  for  yourself,  that 
it  is  a  mere  schedule  of  the  notes  discounted  and  collected 
in  B.  R.,  2,  with  the  names,  dates  and  amounts,  and  dis¬ 
count  on  each,  and  when  I  add  that  not  one  entry  in  it  is  in¬ 
correct,  in  name,  date,  amount,  or  interest,  and  when  I  add 
further  that  the  learned  counsel  has  not  pointed  out,  and 
cannot  now  point  out,  one  single  error  in  name,  date,  amount 
or  interest ;  what  will  you  say  ?  The  book  Avas  carefully 
prepared  by  Mr.  Moody,  a  clerk  in  the  bank ;  it  is  let¬ 
tered  “  BR.”  showing  whence  the  entries  were  derived. 

The  learned  counsel  refers  to  Mr.  White’s  testimony, 
who  has  certainly  exhibited  temper  and  inconsistency  on 
the  subject.  Please  read  his  statement  attentively,  at  foot 
of  page  68  he  says:  “The  account  represents  that  the  face  of 
the  note  was  taken  by  Mr.  Boker,’’  and  “that  the  interest 
or  discount  was  secretly  conveyed  away  or  taken  by  Mr. 
Boker,  &c.”  At  top  of  page  64,  he  says,  “  When  Mr.  Cum- 
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mings  presented  this  book  to  me  he  stated,  that  this  was  an 
account  of  interest  which  he  said  was  derived  from  the 
paper.”  And  same  page,  “  that  the  look  F.  S.  D.  was  a 
misrepresentation  to  me  as  director  of  the  bank.”  This 
was  in  September,  1858.  At  page  65,  he  repeats  his  first 
statement  that  the  general  character  of  F.  S.  6  is,  that 
it  shows  that  the  face  of  the  notes  was  taken  from  the 
drawer.”  All  his  averments  relating  to  the  book,  are  set 
aside  by  his  cross-examination.  At  pages  68  and  69,  he 
takes  them  all  back ;  (read)  but  he  substitutes  another  ver¬ 
sion  of  Mr.  Cummins  words.  lie  had  said,  as  just  quoted, 
11  when  Mr.  Cummins  presented  this  account  to  me,  he 
stated  that  it  was  an  account  of  interest  which  he  said  was 
derived  from  the  paper."  That  was  perfectly  true.  Now 
he  says,  p.  68,  “  when  this  book  was  presented  to  me  by 
Mr.  Cummins,  at  the  before  named  date,  he  stated  to  me,  that 
the  face  of  the  note  was  taken.  He  speaks  of  the  same 
occasion ,  the  same  point  of  time,"  and  “  when  this  book  was 
presented  to  me,”  and  “ when  Mr.  Boker  presented  this 
account  to  me.”  And  on  his  cross-examination,  when 
driven  from  his  assertion  that  the  book  represented  that 
the  face  of  the  note  was  taken,  he  says  Mr.  Cummins 
said  so.  Mr.  Cummins  could  not,  did  not,  in  the  same 
breath,  at  the  same  point  of  time,  make  two  such  different 
statements.  My  friend  complained  that  Mr.  Greo.  H.  Boker 
was  not  permitted  to  testify  as  to  his  conversation  with 
Mr.  Lehman.  I  should  express  the  same  regret  here,  in 
relation  to  the  legal  inability  of  Mr.  Cummins  to  confront 
Mr.  White,  did  I  not  see  that  Mr.  White  is  self  confronted. 
I  never  in  my  professional  life,  saw  a  witness  eat  his  own 
words  with  the  facility  with  which  Mr.  White  swallowed 
his,  whole,  on  his  cross-examination  on  this  subject. 

While  on  this  subject  let  me  make  a  remark  which  would 
explain  this  matter,  even  if  Mr.  White’s  last  version  of  Mr. 
Cummins  language  stood  uncontradicted  by  himself,  and 
even  if  this  point  did,  as  you  know  it  does  not,  shed  one 
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raj  of  light  upon  your  investigations  in  this  cause.  You  and 
I  know  that  it  is  utterly  immaterial,  and  a  mere  personal, 
as  it  is  a  mere  futile,  and  I  may  add  a  disgraceful,  attack  on 
Mr.  Cummins.  The  explanation  is  this.  It  does  not 
appear  in  evidence  when,  or  how,  the  books  F.  S.  9  and  10, 
were  discovered.  Mr.  Cummins  cannot  be  examined,  and 
it  has  not  been  proved.  At  foot  of  page  89,  Mr.  White 
says  “I  had  not  seen  F.  S.  9  and  10  when  “  F.  S.  D.”  was 
shown  to  me  by  Mr.  Cummins,  in  September,  1858.” 
Mr.  White  here  gives  a  third  version  of  Mr.  Cummins’  lan- 
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guage.  He  says  “  F.  S.  D.”  as  interpreted  to  me  by  Mr. 
Cummins,  when  he  showed  it  to  me,  represents  the  face  of 
the  note  as  taken,  when  the  same  was  discounted.”  Now 
he  says  the  book  does  show  that  the  face  of  the  note  was 
taken,  as  interpreted  by7  Mr.  Cummins.  But  to  proceed  :  as 
to  F.  S.  9  and  10.  At  page  72,  Mr.  White  says  he  never 
saw  these  books  before  the  day  he  was  examined,  February 
13,  1862.  He  was  a  director  of  the  bank  up  to  November, 
1858, — nine  months  after  Mr.  Boker’s  death.  The  time 
when  “  F.  S.  D.”  was  shown  to  Mr.  White,  September, 
1858,  was  the  dark  age  of  the  mysteries  of  this  case ; 
little  was  then  known,  compared  with  the  golden  age  of 
this  day.  Even  if  Mr.  Cummins  had  interpreted  the  book, 
as  Mr.  White  finally  shapes  his  testimony,  the  interpreta¬ 
tion  did  not  strike  Mr.  White  as  incorrect,  and  lie  had  the 
book  before  him,  as  Mr.  Cummins  had,  and  no  doubt 
thought  himself  quite  as  skilful  an  interpreter  of  accounts, 
for  he  swears  he  is,  and  has  given  some  notable  proofs  of  it, 
as  Mr.  Burke  can  testify,  and  has  testified. 

Upon  this  testimony  the  learned  counsel  has  felt  himself 
at  liberty  to  denounce  this  innocent  note  book,  F.  S.  D.,  as 
“false  and  fraudulent.” 

I  have  said  quite  enough  upon  this  subject ;  more  per¬ 
haps,  than  it  deserves.  I  have  not  used  the  severe  and 
strong  observations  which  the  subject  merited. 

I  next  turn  you  to  the  subject  of  the  examination  of  com- 


398 


mittees,  and  the  Auditor  General’s  reports,  as  to  which  we 
have  heard  a  great  deal  said.  The  two  subjects  are  the 
bank  reports  to  the  Auditor  General,  and  the  statements  of 
the  bank  assets  by  committees  of  the  board.  The  first  sub¬ 
ject  is  sub-divided  into  two  periods  of  time.  1.  Reports 
made  to  the  Auditor  General  before ,  and  2d,  after  the  death 
of  Mr.  Boker.  As  to  the  first  sub-division,  I  refer  you  to 
the  testimony  on  the  subject,  showing  that  Mr.  Boker  him¬ 
self  dictated  their  language.  At  page  311,  vol.  1,  Mr. 
Schaffer,  says :  “  These  statements  were  generally  made  up 
by  the  general  bookkeeper,  the  president  and  myself,  and 
affirmed  to  by  me.”  He  adds  that  he  does  not  recollect 
whether  they  were  submitted  to  the  Board  or  to  any  com¬ 
mittee  of  the  Board.  That  duplicates  were  kept  which  any 
of  the  directors  might  have  seen,  if  they  had  so  desired. 

Page  675  and  6,  he  states  that  Crescentville  was  in¬ 
cluded,  under  the  head  of  “Mortgages,”  in  the  report  of 
January,  1858,  dated  November,  1857. 

At  page  701,  he  is  asked, 

Q.  “  Who,  if  any  one,  directed  liim  so  to  include  it?” 

A.  “It  came  to  me  from  Mr.  Lane,  the  general  book-keeper,  in  that 
shape,  and  upon  inquiry,  he  informed  me  that  Mr.  Boker  wished  it  so 
done  ;  and  upon  my  asking  Mr.  Boker,  he  said  he  desired  it  to  remain 
in  that  form.” 

At  page  705. 

Q.  “  Was  it  not  your  official  duty  as  cashier  to  make  the  return  in 
question,  and  were  you  not  satisfied  of  the  truth  of  the  return  when  you 
subscribed  and  affirmed  to  it.  ? 

A.  “  I  thought  the  property  Crescentville,  belonged  to  Mr.  Boker  at 
that  time,  and  allowed  him  to  have  his  own  way,  believing  that  he 
would  make  it  all  right  with  the  bank.  I  did  not  know  at  the  time 
how  the  property  stood,  except  that  it  was  on  the  books  of  the  bank 
for  a  certain  amount  of  money  as  Crescentville  property,  and  I  took 
the  President’s  direction  in  the  matter  as  to  the  return  to  be  made  to 
the  Auditor-General.” 

At  page  705,  Mr.  Lane,  being  asked  as  to  the  items  of 
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first  mortgages  $73,700,  in  the  report  of  the  Auditor  Gen¬ 
eral,  says : 

“  I  was  instructed  by  Mr.  Boker  to  designate  the  items  comprising 
that  account,  one  of  which  was  Crescentville  property  as  first  mort¬ 
gages.” 

“  It  was  usual  for  Mr.  Boker  to  superintend  the  statements  furnished 
to  the  Auditor  General,  and  the  phraseology  of  these  statements, 
wherein  they  differed  from  the  captions  of  the  accounts  in  the  ledger, 
was  his  own.” 

It  has  been  said  that  in  these  reports,  or  some  of  them, 
the  total  of  bills  discounted,  as  per  general  ledger,  is  in¬ 
creased  $200,000,  which  increase  might  have  included  the 
F.  S.  9  and  10,  discounts.  To  that  I  answer,  those  dis¬ 
counts  averaged  half  a  million. 


Secondly.  The  reports  of  the  Auditor-General,  subse¬ 
quent  to  the  death  of  Mr.  Boker,  have  been  assailed,  because 
the  claim  now  before  you  was  not  stated  in  those  reports. 
If  Mr.  Schaffer  had  stated  in  those  reports,  as  follows, 
“  Claim  against  estate  of  C.  S.  Boker,  value  not  ascer¬ 
tained,”  it  would  have  been  right  enough.  The  omission 
of  the  claim  amounts,  substantially,  to  the  same  thing.  He 
could  not  affix  a  value  to  it.  It  is  in  course  of  trial.  The 
omission  of  the  set-off,  as  a  claim  against  the  Bank,  is 
answered  by  the  same  remark.  For  xvhat  useful  purpose 
was  the  argument  got  up?  To  prove  that  no  claim  in  liti¬ 
gation  exists?  We  are  all  witnesses  on  that  point.  To 
prove  that  Mr.  Schaffer  is  of  opinion  that  the  claims  for 
and  against  the  Bank  are  not  proved  ?  You  are  the  judge 
of  what  ?  To  contradict  any  written  or  oral  proof  in  the 
case  ?  I  apprehend  not. 

Next.  The  statements  of  Bank  assets  by  committees  of 
the  board  have  been  alluded  to.  There  were  plenty  of 
Bank  examinations  after  January,  1867.  For  ten  years  there 
had  been  neither  suspicion  nor  inquiry.  The  desire  of  the 
board  for  the  appointment  of  the  January,  ’57  committee 


400 


caused  the  drawer  to  be  cleared  of  F.  S.  9  and  10, 
and  the  demand  loans,  in  advance  of  their  appointment. 
The  examination  of  the  November,  ’57  committee  brought 
to  the  notice  of  the  Directors,  for  the  first  time,  the  assets 
afterwards  seen  on  loan  account ;  and  Crescentville,  with  its 
companions,  were  exhibited  to  them  as  securities,  taken,  at 
cost,  for  debts  that  could  not  otherwise  be  collected ;  bat 
the  exhibition  did  not  occur  until  the  last  evening  of  their 
session,  and  partly  the  next  morning,  and  so  hurried  and 
imperfect  was  the  examination  that  Mr.  White  says  he  did 
not  observe  that  Beaver  Meadow  was  Mr.  Bolter's  own  stock. 
Investigations  now  became  frequent.  Another  in  Decem¬ 
ber,  1857.  Another  when  the  collateral  note  account  was 
uncurtained;  another  in  July,  1858,  &c.  I  need  take  no 
farther  notice  of  this  array  of  examinations  than  to  say, 
that  they  refer  to  the  general  head  of  ratification,  and  apply 
to  Claim  Fifteen.  It  is  not  pretended  that  there  was  any  ex¬ 
press  ratification,  in  terms,  by  the  board,  or  by  any  commit¬ 
tee.  In  other  words,  a  statement  of  the  assets  and  liabilities 
of  the  Bank,  taken  from  the  general  ledger,  is  said  to  be 
a  ratification  of  the  purchase  of  Crescentville,  Beaver 
Meadow,  &c.  We  deny,  and  there  is  not  a  spark  of  evidence 
to  show,  that  the  idea  of  ratification  entered  into  the  minds 
of  the  directors,  or  that  the  Bank  statements  referred  to 
were  got  up  for  any  such  purpose,  or  that  the  board  ever 
did  anything  with  those  Bank  statements,  but  to  read  them. 
No  action  was  ever  taken  upon  them.  But  the  law  upon 
the  subject  of  ratification  is  too  clear  to  need  further  remark, 
even  if  you  believe  that  there  ever  was  express  or  implied 
ratification,  unless  all  the  facts  were  revealed  to  the  Bank, 
which  we  deny  as  utterly  unfounded  in  fact. 

On  this  subject  my  learned  friend,  Mr.  Wharton,  said, 
at  page  24,  day  11  : 

“  Now  I  have  treated  this  case  through,  and  treat  it  now,  as  one 
where  there  was  no  necessity  for  ratification  at  all.  It  is  a  case  of 
previous  authority  and  of  current  knoivledge  of  the  Board  of  Directors 
of  everything  that  Mr.  Boker  did.” 
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The  next  subject  I  will  refer  to  is  the  extent  of  accom¬ 
modations  to  the  Lancaster  Bank,  recorded  on  F.  S.  9  and 
10.  Mr.  Burke,  at  page  835,  states  the  total  of  these  dis¬ 
counts  for  the  Lancaster  Bank,  recorded  on  F.  S.  9  and  10, 
to  be  $836,084.77,  an  amount  large  enough  for  all  the  pur¬ 
poses  of  this  case,  to  show  the  manner  in  which  Mr.  Boker 
handled  the  money  of  the  drawer  ;  but  in  point  of  fact,  the 
total  line  was  $1,215,885.37,  the  items  of  which  I  have  pre¬ 
pared  as  follows : 


Lancaster  Bank  Discounts  in  B.  R.  2. 


Dec.  12,  ’51,  Lancaster  Bank .  $70,000 

July  7,  ’52,  Baumgardner .  10,251  5S 

Oct.  4,  “  Helfenstein .  7,000 

“  18,  “  Baumgardner .  5,300 

“  “  “  Longenecker .  3,333  34 


Mar.  16,  ’53,  Lancaster  Bank .  80,045  34 

Sep.  29,  “  Bockafellow .  10,937  66 

“  “  “  “  15,334  67 

Dec.  7,  “  “  10,388 

May  6,  ’54,  Longenecker .  10,332  32 

“  “  “  “  43,963  64 

“  23,  “  Audenried .  3,987  33 

“  17,  “  Lancaster  Bank .  18,555  72 

July  28,  “  Sterritt .  37,500 

Sep.  11,  “  Lancaster  Bank .  12,500 

Oct,  28,  “  Mytinger .  11,053 

Feb.  12,  ’55,  Lancaster  Bank .  36,000 


Mar.  13, 

u  u  u 

..  205,355  18 

Apl.  27, 

“  Lancaster  Bank  (B.  R.  check,)  . . 

..  47,500 

May  8, 

“  Check  B.  R . 

.  11,333  34 

“  19, 

U  U  (l 

..  57,500 

“  29, 

u  u  u 

.  27,516  27 

((  1C 

“Lancaster  Bank . . 

..  18,959  87 

“  30, 

“  Check  B.  R„ . 

...  7,297  06 

July  9, 

“  Check  B.  R . 

...  5,905  04 

26 
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Sep.  13,  ’55  Baumgardner .  $5,166  67 

“  “  “  Longenecker .  4,666  67 

Oct.  1,  “  Lancaster  Bank .  41,646  32 

“  9,  “  “  “  149,773  03 

“  22,  “  "  “  23,952  32 

“  26,  “  “  “  .  10,000 

Nov.  7,  “  “  “  179,529 

“  29,  “  Longenecker .  9,500 

Jan.  12,  ’56,  Helfenstein .  5,400 

“  16,  “  “  .  4,500 

Apl.  15,  “  “  .  4,900 


$1,215,885.37 

The  next  subjects  I  wish  to  refer  to  are  a  couple  of  items 
muck  spoken  of  in  tke  evidence,  $2,400.79,  see  ckeck,  vol. 
2,  page  239,  which  has  been  variously  theorized  upon  by 
the  other  side,  but  which  explained,  is  about  the  simplest 
thing  in  this  cause.  A  mere  inspection  of  the  check  shows 
that  it  is  a  deduction  of  $2,400  on  account  of  certain  notes 
of  Mr.  Forepaugk,  and  not  $2,400.79.  The  odd  79  cents 
has  contributed  to  assist  my  friend  in  finding  memoranda 
to  fit  a  deficiency,  but  it  did  not  fit,  and  the  effort  failed. 

You  may  observe  on  page  302,  very  frequent  instances 
of  similar  payments  on  account  of  the  notes  of  Mr.  Fore¬ 
paugh,  upon  the  face  of  the  checks  which  represented  the 
payment  of  them.  It  was  a  common  and  usual  thing.  On 
March  2,  1853,  Mr.  Boker  is  in  the  act  of  drawing  a  check 
to  pay  certain  notes,  amounting  to  $17,750.79.  He  fills  it 
up  for  the  whole  amount,  and  he  deducts  $2,400,  but  as 
the  check  is  already  filled  up,  he  places  the  figures  2,400 
above  the  17,750.79,  and  the  balance  above  that;  but  the 
79  cents  clearly  belong  to  the  larger  sum,  and  not  to  the 
credit  of  $2,400. 

The  next  item  is  this  :  In  one  of  the  papers  presented  to 
you  by  the  other  side  in  the  shape  of  vouchers ;  one  of  that 
kind  of  memoranda  which  contains  a  succession  of  figures 
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in  a  column;  you  find  deducted  from  it  “$3,370.”  It  ap¬ 
pears  that  a  clieck  on  “  rents  account,”  paid  that  amount. 
If  the  credits  in  “rents  account”  were  the  money  of  Mr, 
Boker,  this  would  be  a  fair  credit,  but  they  were  not.  With 
the  exception  of  a  few  entries,  during  the  early  portion  of 
that  account,  the  entries  are  all  bank  entries.  Mr.  Koeflick, 
told  you,  and  Mr.  Lehman  also,  that  Mr.  Boker  was  in  the 
habit  of  depositing  to  the  rents  account  money  that  came 
from  the  little  box  in  the  first  teller’s  drawer.  I  allude  to  the 
deposits  in  rents  account  of  the  various  sums,  amounting  to 
over  $6,000,  to  which  I  have  before  referred.  This  sum  in¬ 
cluded  that  check  of  $3,370.  I  take  it  to  be  very  clear  that 
rents  account  received  bank  money  exclusively  after  1350, 
as  the  deposits  and  checks  on  that  rent  account  show. 

In  the  next  place  I  will  refer  to  the  observations  made 
by  the  other  side,  in  reference  to  some  of  the  witnesses 
produced  on  this  cause  on  behalf  the  bank.  Few  of  them 
seem  to  have  been  spared.  It  was  quite  sufficient  to  have 
been  called  as  a  witness  on  behalf  of  the  Girard  Bank,  to 
arouse  the  very  unkind  feeling  of  the  learned  counsel.  '  My 
learned  friend,  Mr.  Montgomery,  said  of  Mr.  Schaffer,  that 
his  memory  is  “  decayed,”  3th  day,  page  12,  that  he  is  a 
“  reckless  swearer ;”  10th  day,  page  10,  that  he  “  pretends 
ignorance;”  12th  day,  page  5,  that  he  “remembers  to  for¬ 
get;”  17th  day,  page  26,  that  he  swears  “absolutely  false ;” 
37th  day,  page  12,  that  he  “is  interested  in  suppressing 
books  and  papers ;”  he  afterwards  charged  him  with  de¬ 
stroying  them.  As  to  Mr.  Lane,  my  learned  friend,  Mr. 
Montgomery,  said  he  has  “  dipped  his  tongue  deep  in 
venom ;”  17th  day,  page  19,  that  “he  has  sworn  up  to  the 
hub,  defiantly  and  falsely  ;”  2d  day,  page  4,  that  he  “falsified 
assets  account,”  of  Mr.  Lehman,  he  says  he  swears  “  through 
ignorance;”  2d  day,  page  20,  he  calls  him  “this  old  man, 
Lehman;”  5th  day,  page  3,  “an  accomplished  swearer;” 
6th  day,  page  6,  “this  reckless  old  man.” 

I  give  you  merely  samples  of  the  way  in  which  my 
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learned  friend  expects  to  gain  this  canse.  Now,  sir,  there 
is  no  justification  for  this.  I  did  hope  better  things  from 
my  learned  friend,  Mr.  Wharton,  who  promised  when  he 
began,  that  he  would  attack  no  one ;  but  his  contact  with 
my  friend,  Mr.  Montgomery,  was  so  close,  and  the  epidemic 
was  so  catching,  that  he  said  he  did  not  believe  Mr.  Hughes, 
because  it  was  “inherently  incredible,”  that  any  man  would 
be  so  foolish  as  to  pay  so  high  a  price  for  money ;  a  remark 
which  shows  that  Mr.  Wharton  is  not  in  the  habit  of  re¬ 
ceiving  or  paying  usury.  Now,  I  am  not  disposed  to  blame 
my  learned  friend  for  catching  the  disease,  though  I  must 
remark  that  his  attack  on  Mr.  Hughes  was  without  any 
sort  of  justification,  and  was  of  a  style  of  debate  which 
comes  within  that  maxim  of  vicious  logic,  that  abuse  is  no 
argument. 

I  wish  your  special  attention  to  another  of  the  liberties 
which  my  learned  friend  has  taken  with  the  language  and 
the  meaning  of  a  witness.  Mr.  Butcher,  (vol.  1,  page  384,) 
speaking  of  mint  certificates,  says  : 

“  I  believe  they  were  notified  on  the  book,  every  transaction,  to  the 
best  of  my  knowledge.  I  mean  the  discount  or  loan  hook,  or  what¬ 
ever  it  luas,  the  memorandum  that  was  brought  up  before  the  board." 

Now  we  know  that  Mr.  Butcher  is  referring  to  the  dis¬ 
count  book,  the  only  one  that  was  brought  up  before  the 
board,  except  the  credit  book  which  rarely,  if  ever,  came 
up.  Yet  my  learned  friend  argues,  (p.  43,  16,)  that  there 
was  a  loan  hook  ivhich  contained  entries  of  demand  loans,  in 
the  teeth  of  the  testimony  of  every  witness  who  has  been 
examined  on  the  subject.  The  only  books  which  contained 
such  entries  are  F.  S.  11  and  12,  they  only  commenced  in 
July,  1856,  and  never  went  before  the  board.  My  learned 
friend  says,  (pp.  43,  13,  14,)  that  Mr.  Ford  obtained  dis¬ 
counts  in  1846  and  1847,  which  he  did  not  wish  the  board 
to  know,  and  he  accuses  him  of  inconsistency  in  violating 
his  own  resolution  of  August,  1846,  which  provided  that 
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discounts  should  be  made  bj  the  board.  The  counsel  in¬ 
dulged  in  sarcasm  and  sneer  on  this  topic.  Yet  he  has 
seen,  and  you  have  seen,  that  on  the  first  page  of  the  dis¬ 
count  hook,  these  very  discounts  were  entered.  (Vol.  2,  pp. 
856,  857.) 

The  learned  counsel  also  sought  to  break  another  lance 
at  Mr.  Ford.  (pp.  43,  13.)  Mr.  Ford,  (vol.  1,  366,)  says, 
that  on  one  occasion,  between  1852  and  1854,  he  (then  a 
director,)  wished  Mr.  Boker  to  discount  his  note,  with  col- 
laterals,  without  the  note  coming  before  the  board.  Mr. 
Boker  declined.  My  friend  had  better  have  passed  this  by. 
At  the  very  time  Mr.  Boker  was  instructing  Mr.  Ford,  that 
not  even  a  director’s  note  with  collateral,  could  be  privately 
discounted  by  him,  he  was  privately  discounting  paper  by 
the  million.  Mr.  Ford  says  he  felt  the  propriety  of  Mr. 
Boker’s  refusal.  This  circumstance  is  significant,  it  is  very 
material.  Will  my  friend  argue  in  the  face  of  this  fact, 
that  the  board  knew  of  Mr.  Boker’s  discounting  paper  which 
never  came  before  the  board?  Was  not  this  refusal  by 
Mr.  Boker  equivalent  to  saying  to  Mr.  Ford,  “  Sir,  I  can¬ 
not,  and  I  do  not  discount  paper  not  placed  on  the  discount 
book.”  Was  it  not  misrepresentation  and  concealment  ? 

How,  sir,  as  to  Mr.  Lane :  he  was  examined  at  an  early 
stage  of  this  cause,  before  the  papers  in  the  accountant’s 
possession  were  examined,  and  at  a  time  when  Mr.  Burke 
concurred  in  opinion  with  him,  as  per  his  written  report, 
that  few  credits  could  be  found  on  the  books  of  the  bank. 
He  was  examined  as  the  general  book-keeper,  and  as  to  the 
accounts  on  the  general  ledger,  and  he  answered  accord¬ 
ingly.  At  page  168  and  169  and  211,  he  was  examined  as 
to  credits  to  be  found  carried  from  B.  R.  2  to  bills,  dis¬ 
counted  account,  assets  account,  and  bond  account,  and 
discount  and  interest  account,  and  his  answers  were  correct. 
He  spoke  from  the  face  of  these  accounts,  and  spoke  ac¬ 
curately.  At  page  184,  he  stated  that  the  second  teller’s 
scratcher  would  afford  no  further  information  than  that 
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furnished  by  the  ledger.  This  answer  is  complained  of, 
hut  the  question,  which  was  limited  to  items  in  assets  account, 
justifies  the  answer.  The  entries  in  the  scratchers  do  not 
show  where  the  items  of  cash  come  from ;  they  designate 
merely  whether  the  deposits  consist  of  checks,  hank  notes, 
or  specie;  excepting  in  these  instances  when  they  are 
designated  as  “cash”  and  “interest  on  loans,”  and  these 
words  appear  on  the  ledger,  and  Mr.  Lane,  at  page  217 
says,  they  all  come  from  loans  made  by  Mr.  Boker. 

The  version  given  by  Mr.  Lane,  at  page  189,  of  the 
bonus  entry  on  B.  B.  2,  is  precisely  that  for  which  the  de¬ 
fence  contends,  viz. :  that  it  was  deposited  in  B.  B.  2  to 
reimburse  that  account  for  the  money  expended  for  the 
re-charter.  At  page  204  Mr.  Lane,  it  is  true,  is  mistaken 
in  his  belief,  that  the  $34,312.70  of  Thurlo,  Hughes  &  Co.’s 
notes,  in  bond  account,  were  the  consideration  of  Crescent- 
ville.  But  he  gives  his  reason  for  his  belief,  the  coincidence 
in  dates.  Four  days  after  Crescentville  appeared  these 
notes  appeared.  Did  not  my  learned  friend  see  the  danger 
of  this  connection  ?  The  general  book-keeper  of  the  bank 
knew  so  little  of  the  ownership  of  Crescentville  that  he 
mistook  its  derivation  eighteen  months  after  its  acquisition. 
At  page  216  Mr.  Lane  states  that  Mr.  Boker  failed  to  fur¬ 
nish  explanations  in  the  entries  of  cash  in  assets  and  other 
special  accounts.  I  am  told  by  my  learned  friend,  that 
Mr.  Burke’s  table,  at  page  415  to  418,  corrects  him.  This 
is  not  so.  Look  at  that  table,  and  you  will  not  find  in  any 
entry  of  cash,  the  name  of  any  party  paying  the  amount; 
or  any  means  to  trace  the  transaction. 

At  the  foot  of  assets  account  Mr.  Lane  has  appended  a 
recapitulation  of  his  own,  which  has  led  to  an  abusive  and 
baseless  accusation  against  him  and  the  President  of  the 
bank.  Mr.  Lane,  at  page  179,  vol.  1,  says,  that  the  state¬ 
ment  was  his  own,  that  it  was  the  result  of  his  investiga¬ 
tions,  made  at  the  request  of  the  present  President  of  the 
bank,  and  added  to  the  exhibit  at  his  suggestion ;  and 
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further,  as  any  one  who  reads  it  can  see,  and  cannot  mis¬ 
understand,  the  recapitulation  does  not  profess  to  be  a  portion 
of  the  assets  account.  The  learned  counsel  has,  neverthe¬ 
less,  ventured  to  charge  Mr.  Lane  with  compiling  a  false 
statement,  knowing  it  to  he  false,  and  Mr.  Cummins  with 
counselling  him  to  do  so  with  like  knowledge.  This  is 
absolutely  an  outrage  upon,  and  a  violation  of,  the  decorum 
of  debate.  Please  look  at  that  statement  of  Mr.  Lane,  at 
the  foot  of  assets  account,  vol.  1,  App.,  p.  9.  Mr.  Lane  has 
done  exactly  what  Mr.  Burke  has  inundated  this  cause 
with ;  he  has  made  a  table  composed  of  certain  items.  The 
first  item  is  a  mere  addition  of  credits  to  the  account,  and 
arithmetically  true,  viz. : 

“Total  amount  credited  to  ‘  assets  at  casli  value,’  $1,152,612.68.” 

The  second  is  a  mere  addition  of  the  charges  to  that  ac- 
count,  and  is  also  arithmetically  true,  viz. : 

“  Less  amount  of  charges  to  ditto,  $9,638.78.” 

The  next  is : 

“  Cash  on  hand  August  10th,  1846,  $70,633.23.” 

This  is  correct.  The  next  is  : 

“  Difference  between  amount  received  in  settlement  of  Vicksburg 
claim,  to  wit :  $225,000,  and  amount  credited  to  assets  on  account  of 
said  claim,  September  25th,  1857,  to  wit,  $142  631.50 — $82,368.50.” 

This  is  evidenced  by  reference  to  the  two  accounts,  and 
is  arithmetically  true.  The  last : 

“Amount  received  on  account  of  North  American  Trust  and  Bank¬ 
ing  Co.,  N.  Y.,  $139,953.50.” 

and  is  likewise  absolutely  true.  The  total  is  the  exact 
amount  stated  by  my  learned  friend,  Mr.  Biddle,  in  his 
opening,  at  page  2,  being  a  mere  addition  of  the  above 
amounts,  making  a  total  of  $1,435,959.13. 
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Koay  suppose,  as  the  learned  counsel  insists,  that  Mr. 
Lane  ought  to  have  deducted  from  the  cash  item  in  that 
recapitulation,  $20,000,  owing  by  the  old  bank  for  un¬ 
claimed  deposits  (os  he  zoas  not,  for  they  have  never  been 
claimed,  and  now  twenty  years  have  passed)  and  suppose 
another  item,  nearly  balancing  that,  should  have  been 
added,  (which  wre  deny,)  did  those  considerations  justify  the 
charges  made  against  Mr.  Lane  and  Mr.  Cummins  ?  Did 
the  counsel  forget  Mr.  Lane’s  express  statement,  at  page  179  : 

“  That  the  recapitulation  referred  to  does  not  profess  to  be  a  portion 
of  the  assets  account,” 

and  that  “  the  information,”  in  that  recapitulation, 

“  Was  the  result  of  an  investigation  made  by  myself,  with  a  view  of 
ascertaining  the  total  amount  of  money  received  by  the  Girard  Bank 
from  its  assets  and  other  sources,  and  what  disposition  had  been  made 
of  it,” 

and  could  he  not  see  that  unclaimed  deposits  had  nothing  to 
do  with  the  statement,  as  he  blundered  in  supposing.  When 
the  learned  counsel  ventured  to  charge  Mr.  Lane  with  false 
swearing  knowingly,  and  the  President  of  the  bank  with 
subornation,  did  he  expect  to  escape  the  scathing  which 
the  plain  truth  would  inflict  ?  Neither  Mr.  Lane  nor  Mr. 
Cummins  is  injured  by  such  charges,  but  the  offence  is 
against  you,  and  against  the  cause.  What  would  you  think 
of  us,  what  would  we  think  of  ourselves,  were  we  to  brand 
some  of  Mr.  Burke’s  many  calculations  as  wilful  perjuries, 
and  Mr.  Geo.  II.  Boker  as  his  guilty  suborner?  You 
would  accuse  us,  and  we  would  be  self-accused,  as  calumnia¬ 
tors. 

I  have  in  my  notes,  copious  quotations  from  the  testi¬ 
mony  of  the  clerks  in  the  bank,  but  I  will  not  read  them. 
I  will  state  the  purpose  for  which  I  intended  to  quote  the 
testimony.  I  ask  you  to  consider  it  when  you  peruse  your 
notes  of  the  evidence. 

It  was  to  prove  the  proposition  of  fact,  that  the  clerks 
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of  tlie  bank  knew  nothing  else,  and  knew  no  more,  of  the 
transactions  of  Mr.  Boker  than  'what  necessarily  fell 
under  their  observation,  from  the  fact  of  their  acting  in 
the  various  departments  which  they  held  in  the  bank. 

I  propose  now  to  discuss  the  last  remaining  question  in 
this  cause.  It  is  the  consideration  of  the  private  estate  of 
Mr.  Boker.  It  means  a  comparison  between  the  estate 
owned  by  Mr.  Boker  when  he  entered  the  Girard  Bank, 
and  the  amount  of  his  estate  at  his  death.  It  means  nothing 
more  or  less,  and  nothing  else.  You  will  remember,  sir, 
that  this  subject  was  not  introduced  by  us  at  all,  and  if 
there  be  any  unpleasant  matters  in  the  consideration  of  it, 
we  are  not  responsible.  At  page  80,  vol.  2,  my  learned 
friend,  Mr.  Montgomery,  introduced  this  subject  as  a  matter 
of  evidence.  It  was  not  objected  to,  as  it  might  have  been. 
It  was  received.  At  page  243,  vol.  1,  Mr.  Wharton,  on 
cross-examining  Mr.  Oakford,  introduced,  in  evidence,  the 
annual  balances  on  Mr.  Boker’s  private  account,  a  matter 
connected  with  the  same  subject.  I  have  three  observations 
to  make  on  this  subject : 

First.  That  this  question  does  not  at  all  affect  any  of 
the  claims  of  the  Girard  Bank,  and  the  evidence  on  this 
branch  of  the  cause.  It  is  entirely  irrelevant. 

Secondly.  That  it  is  no  defence,  in  point  of  fact,  or  in 
point  of  law.  I  can  well  imagine  what  a  judge  would  say, 
upon  the  trial  of  a  cause  against  administrators,  if  their 
counsel  were  to  offer  to  show  that  at  the  time  of  the  death 
of  their  intestate,  the  estate  left  by  him  was  no  more  than 
he  had  when  the  transaction  began. 

In  the  third  place,  it  would  be  impossible,  even  if  this 
point  of  the  defence  were  made  out  satisfactorily,  to  judge 
of  its  effect,  unless  we  knew  the  result  of  Mr.  Boker’s 
speculations  in  stocks.  We  know  what  profit  he  made, 
and  it  did  not  amount  to  much,  on  the  investments  which 
have  been  paraded  before  you  by  my  learned  friend,  Mr. 
Wharton;  but  the  losses  we  know  nothing  of,  and  unless 
we  could  ascertain  precisely  what  the  losses  were,  this  in- 
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vestigation  would  be  unsatisfactory  and  fruitless.  My 
learned  friend,  Mr.  Wharton,  in  commenting  upon  this 
subject,  said  that  Mr.  Boker  had  no  vice.  I  do  not  know 
whether  speculatiug  in  stocks  be  a  virtue  or  a  vice,  or 
whether  it  rests  upon  the  dividing  line  between  both, 
partaking  of  the  qualities  of  either,  or  neither. 

My  learned  friend,  Mr.  Montgomery,  however,  did  not 
hesitate  to  describe  the  legislative  operations  of  presidents 
of  banks  as  something  worse  than  vices. 

The  square  issue  presented  here  is,  what  amount  of 
estate  did  Mr.  Boker  possess  when  he  entered  the  bank, 
and  what  amount  did  he  possess  at  the  time  of  his  death? 
We  have  a  very  correct  view  of  Mr.  Boker’s  circumstances 
from  the  written  evidence  in  this  cause.  We  find,  from 
the  account  of  Boker,  Bros.  &  Jones,  that  the  credit  on  the 
books  of  that  firm  was  composed  of  profits,  not  capital.  I 
have  the  account  in  my  hand.  It  begins  in  1833,  and  is* 
credited  with  large  annual  additions  of  profits,  arising  from 
prosperous  business,  until  it  reaches  the  sum  of  $108,201.08 
on  January  1,  1846 — rather  more  than  the  amount  stated 
by  Mr.  Boker  in  his  inventory  of  January  1,  1846.  There 
are  occasional  deductions  for  losses  upon  the  other  side  of 
the  account.  I  presume  that  deductions  must  have  been 
made  since  Mr.  Boker’s  death,  on  account  of  the  losses  of 
1857,  and  this  may  account  for  the  difference  between  the 
amount  stated  by  Mr.  Boker,  $100,000,  and  the  amount 
appearing  in  the  administrator’s  account,  $70,000.  Prior 
to  the  time  Mr.  Boker  became  the  President  of  the  Girard 
Bank  he  kept  an  account  in  the  Mechanics’  Bank,  which  I 
lay  before  you,  for  the  purpose  of  showing  the  trifling 
character  of  the  deposits  and  debits  in  that  account,  and 
ask  you  to  observe  the  difference  between  the  deposits  and 
checks  upon  it,  and  the  entries  in  his  account  with  the 
Girard  Bank  after  he  became  President  of  the  bank. 
With  the  exception  of  discounts  the  account  you  perceive 
is  quite  a  small  affair.  Checks  for  $2.50,  $18,  $6.50,  $7.75, 
$11,  $20,  $10,  $9.87,  &c.,  appear  upon  it.  It  was  certainly 
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a  very  small  affair.  It  was  not  the  bank  account  of  a  man 
of  affluence,  or  in  the  possession  of  large  sums  of  ready 
money.  W e  next  find  that  Mr.  Boker  opened  an  account 
in  the  Girard  Bank  on  the  21st  of  September,  1846,  with 
a  deposit  of  §1,183.19,  and  on  the  24th  he  deposited  §1,600. 
He  borrowed  both  sums  for  the  purpose  of  making  these 
deposits,  as  I  show  you  by  entries  in  his  long  book.  On 
the  21st  of  September,  1846,  he  deposited  §1,183.19 ;  on 
that  day  he  borrowed  that  sum  from  Paul  Thurlo,  and  re¬ 
paid  it  on  the  same  day.  The  next  deposit  was  §1,600,  on 
the  24th  of  September.  He  borrowed  the  money  from 
Mr.  Lewis  and  returned  it  the  same  day,  as  appears  upon 
the  long  book  and  by  the  check,  upon  the  same  account, 
charged  that  day.  Following  up  that  account  you  see  that 
it  was  overdrawn  at  the  end  of  the  year  §327.15,  which 
overdraft  remained  until  the  6th  of  January,  1847.  This 
was  an  overdraft  on  the  face  of  the  ledger.  The  pass  book 
in  the  drawer  had  then  commenced,  and  the  debits  on  it 
increased  his  overdraft  beyond  the  amount  I  have  stated. 
From  that  date  the  apparent  balances  on  his  account  upon 
the  ledger  were  false,  the  items  on  the  pass  book  taking 
the  place  of  debits  on  the  ledger,  being  overdrafts,  as 
you  have  already  seen,  in  the  discussion  of  the  first  claim. 
Such  was  his  condition  at  the  time  of  entering  the  Girard 
Bank  as  its  President,  viz. :  in  August,  1846.  What  was  his 
estate  at  that  time,  as  evidenced  by  written  records  ?  because 
in  discussing  this  question  I  rely  for  proof  upon  entries 
made  or  directed  by  Mr.  Boker  himself. 

His  estate  consisted,  in  January,  1846,  first,  of  real 
estate,  secondly,  the  balance  which  he  estimated  to  be  due 
him  from  Boker,  Bros.  &  Jones,  §100,000,  and  thirdly,  of 
stocks. 

First.  The  real  estate.  This  was  described  by  Mr. 
Boker,  in  his  own  handwriting,  on  the  first  page  of  his 
long  book,  as  follows : 
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“Property  in  hand  January  1,  1846. 

7  houses  on  Spruce  street,  west  of  Broad  street,  cost .  $60,000 

2  “  on  Broad  street  below  Spruce,  west  side,  cost. . . .  22,000 

1  house  on  Broad  street  below  Spruce,  east  side,  cost .  10,000 

1  “  in  Third  street  below  Walnut,  No.  110,  cost .  21,000 

A  farm  in  N.  J.,  on  which  Charles  Stuart  now  resides,  cost  12,500 

1  house  in  Allentown,  N.  J.,  cost .  1,500 


$127,000 

Incumbrances .  54,500” 


Leaving  $72,500 ;  but  inasmuch  as  it  appears  in  evidence 
that  he  sold  the  Third  street  house  to  Mr.  Binney,  Sept. 
21,  1849,  for  nett  $3,121.77,  subject  to  the  mortgage,  then 
upon  it,  of  $15,000,  the  above  balance  of  $72,500  must  be 
reduced  by  $2,872.23,  leaving  the  value  of  his  real  estate 
$69,627.77. 

I  am  now  at  the  single  question  whether  or  no  the  over¬ 
flow  of  the  income  of  Mr.  Boker  enabled  him  to  increase 
his  estate  to  the  dimensions  it  presented  at  the  time  of  his 
death  ? 

You  find  on  the  long  book  the  entries  of  the  rents  of  all 
the  houses  just  described.  The  total  amount  of  rents 
received  from  the  real  estate,  in  1846,  was  $5,022.03 ;  the 
interest  on  incumbrances,  $54,500,  was  $3,270 ;  the  taxes 
for  1847  were  stated  by  Mr.  Wharton  to  be  $1,508.96. 
Taking  the  taxes  for  1846  to  be  the  same,  the  interest  and 
taxes  amounted  to  $4,778.96,  leaving  a  nett  balance  of 
income  from  the  real  estate  of  $243.07,  without  estimating- 
repairs. 

I  have  collected  from  the  papers  presented  in  this  cause 
the  receipts  for  repairs,  which  I  now  lay  before  you — bills 
and  receipts  amounting  to  $540.13 — so  that  the  whole 
income  from  real  estate  was  over-exhausted  by  $207.06, 
There  was  no  overflow  of  that  income ;  there  were  no 
means  from  that  income  to  pay  family  expenses  or  any 
thing  else ;  on  the  contrary  there  was  a  deficiency  to  be 
made  up  out  of  his  personal  estate.  Do  not  suppose  that  I 
select  the  income  of  1846.  I  will  give  you  the  income  of 
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succeeding  years :  In  1847,  $5,447.75 ;  1848,  $5,526.50  ; 
1849,  $5,860.21;  1850,  $6,101.49;  1851,  $6,229.25 ;  1852, 
$6,359.90,  &c. 

My  learned  friend,  in  his  calculations,  assumed  that  the 
real  estate  produced  a  nett  income  of  six  per  cent  on  the 
valuation  in  the  long  book.  I  cannot  imagine  how  any 
one  familiar  or  acquainted  with  real  estate  could  make 
such  an  estimate. 

It  is  enough,  however,  that  it  is  manifest  from  the  written 
proofs  that  that  source  of  income  was  wiped  out,  and  that 
so  far  from  affording  an  overflow  to  invest,  it  afforded 
nothing  for  support. 

The  second  source  of  income  was  the  annual  interest 
on  the  balance  due  Mr.  Boker  by  Boker,  Bros  &  Jones.  It 
appears  from  the  account  I  lay  before  you  that  Mr.  Boker 
was  credited  annually  with  $5,000.  Mr.  Montgomery  very 
properly  remarks  that  he  had  not  in  his  possession  at  the 
time  he  addressed  you,  the  pass  books  of  that  firm.  That 
income  of  $5,000  was  spent  for  expenses,  leaving  no  over¬ 
flow  for  investment.  This,  sir,  we  are  enabled,  beyond  all 
possibility  of  doubt,  to  prove.  We  have  the  pass  books 
here,  and  we  have  the  account  of  Boker,  Bros.  &  Jones. 
They  are  in  evidence  before  you,  and  you  will  verify  or 
correct  the  statement  I  now  make.  I  aver  that  it  is  indis¬ 
putable,  and  these  pass  books  and  account  of  Boker,  Bros. 
&  Jones,  from  1846  to  1858,  which  I  now  lay  before  you, 
exhibit  the  truth  on  their  face,  that  the  annual  interest  due 
by  them  to  Mr.  Boker  was  exhausted— more  than  exhausted, 
by  his  expenses.  I  say  more  than  exhausted,  because  the 
account  begins  January  1,  1846,  with  a  credit  of  $108- 
201.08,  and  at  the  death  of  Mr.  Boker  it  was  $103,542.51. 
The  income  from  that  firm,  therefore,  afforded  no  overflow 
for  investment :  it  was  exhausted  for  family  expenses,  as 
appears  by  the  written  proofs  before  you,  which  have  not 
been,  and  cannot  be  contradicted. 

I  have  not  yet  taken  into  view  the  very  heavy  family 
expenses,  recorded  in  the  long  book.  I  will  presently  hand 
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you  a  table  exhibiting,  at  a  view,  the  expenses  on  both  sets 
of  books,  viz. :  the  pass  books  of  Boker,  Bros.  &  Jones, 
and  the  long  book ;  but  I  now  wisli  to  keep  the  three 
sources  of  income,  viz. :  the  real  estate — this  debt  of  that 
firm — and  the  stocks — distinctly  and  separately  in  view, 
and  test  the  ability  of  each  one  of  these  sources  of  in¬ 
come  to  furnish  the  overflow  necessary  to  account  for  the 
great  increase  of  Mr.  Boker’s  property  at  the  time  of  his 
death.  I  have  thus  far  shown,  by  written  proofs,  authen¬ 
tic  and  undenied,  that  the  two  first,  viz. :  the  real  estate, 
and  the  debt  of  his  brothers’  firm  furnished  no  overflow 
at  all. 

The  only  remaining  source  of  income  was  from  the 
stocks  owned  by  Mr.  Boker  on  the  1st  day  of  January, 
1846.  A  list  of  them  appears  in  his  long  book,  in  his 
statement  of  “  Property  on  hand  January  1,  1846,”  in  his 
own  handwriting,  as  follows  : 


“1,200  Loan  Camden  and  Amboy,  )  qqq 

200  Shares  Camden  and  Amboy  stock  J . 

30  “  Penna.  Fire  Company,  cost .  3,500 

6  “  Northern  B’k  Kentucky,  cost .  500 

5  “  B’k  Kentucky . 500 

23  “  Exchange  stock .  10,000 

1  “  Penna.  Marine  Insurance .  200 

230*  “  Mount  Carbon  R.  R.,  cost .  7,000 

900  Dollars  Int.  Lehigh  Loan,  cost .  300 

100  Shares  Mechanics  Bank .  2,500” 


*  230 

50  Returned  J.  White 


180  Shares  Mt.  Carbon. 

The  dividends  on  all  these  stocks  appear  in  the  long  book, 
by  name:  in  1846,  they  amounted  to  $3,166;  the  income  of 
the  following  year  was,  in  1847,  $3,056;  in  1848,  $3,645; 
in  1849,  $3,750.50  ;  in  1850,  $2,933  ;  in  1851,  $4,090.50;  in 
1852,  $3,992.  You  will  soon  observe  that  the  outlays  of 
Mr.  Boker  would  have  consumed  his  stocks  in  a  very  few 
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years,  and  left  him  to  go  upon  the  principal  of  his  real 
estate  for  support.  In  confirmation  of  this  allow  me  to 
refer  you  to  three  facts  in  this  cause.  It  appears  that  for 
two  years  Mr.  Boker’s  son  Charles  was  in  Europe,  at  an 
expense  of  $7,521.  That  expense  alone  would  have  con¬ 
sumed  two  years  income  from  dividends.  Secondly,  for  more 
than  two  years  his  son,  Mr.  George  H.  Boker,  was  receiv¬ 
ing  $80  per  week  from  [Marshall  &  Mann’s  capital — over 
$4,000  a  year.  That  would  consume'  two  years  more 
of  the  dividends  on  stocks.  But,  thirdly,  to  give  you 
some  idea  in  advance  of  the  expenses  of  Mr.  Boker, 
I  will  read  one  entry  in  the  long  book,  viz. :  “  October  17, 
1854,  Mrs.  Boker  at  various  times  $3,300.”  You  see  how 
impossible  it  was  that  Mr.  Boker’s  expenses  were  pro¬ 
vided  out  of  his  income  from  dividends.  It  is  absurd  to 
suppose  that  an  income  of  $3,166  a  year  would  support 
these  expenses  which  you  see  here  in  the  long  book. 

I  am  dealing  now  with  the  income  from  stocks  $3,166. 
I  have  shown  you  that  the  income  from  real  estate  was  ex¬ 
hausted  by  its  inherent  expenses ;  I  have  shown  that  the 
income  from  Boker,  Bros.  &  Jones,  of  $5,000,  was  ex¬ 
hausted  as  appears  by  their  pass  books  and  account.  I 
am  left  to  deal  only  with  the  question  whether  an  overflow 
of  income  from  stocks  could  account  for  the  increase  of  the 
estate. 

Mr.  Boker  was  subject  to  very  heavy  expenses.  He 
appears  to  have  borne  the  burden  of  five  heads  of  expenses, 
during  portions,  and  some  of  them  during  the  whole,  of  the 
period  covered  by  .this  investigation.  First,  his  own.  Sec¬ 
ond,  as  appears  upon  the  account  of  Boker,  Bros.  &  Jones, 
$600  a  year  towards  his  father’s  expenses,  regularly  paid 
until  1851,  at  $50  per  month.  Third,  the  expenses  of  Mr. 
George  H.  Boker’s  family,  of  which  .you  will  find  very 
large,  and  very  abundant  and  generous  evidences,  in  the 
long  book  before  you,  as  well  as  in  the  account  of  Boker, 
Bros.  &  Jones.  Fourth,  his  son,  Dr.  Charles  S.  Boker’s 
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Jr.,  expenses  ;  see  the  entries  as  to  its  extent ;  frequent 
and  large  sums  in  the  hook  in  evidence.  Fifth,  considera¬ 
ble  amounts  appear  for  coal,  furniture,  and  cash  to  Mrs. 
Susanna  Martin,  whether  the  lady  was  a  relative  or  not,  I 
do  not  know.  Here  are  five  different  heads  of  expenses 
to  be  kept  in  view,  while  considering  the  question  whether 
his  income  would  sustain  them  all,  and  leave  an  overflow 
to  account  for  the  increase  of  the  estate.  Next,  during 
the  time  I  am  referring  to,  five  properties  owned  by  Mr. 
Boker,  were  expensive  and  unproductive  investments. 
First,  the  house  on  Third  street,  which  he  occupied ;  second, 
and  third,  the  two  houses  in  W alnut  street,  occupied  by 
himself  and  son  after  they  were  built ;  fourth,  the  house 
on  Chestnut  street,  which  his  son  Charles  occupied  in  part ; 
fifth,  the  farm  in  New  Jersey. 

I  have  made  a  table  of  the  items  appearing  on  Boker, 
Bros.  &  Jones’  pass  book,  and  on  the  long  book,  monthly 
and  annually,  which  I  will  now  submit  to  you.  The  pass 
book  commences  in  1840,  and  the  long  book  in  1846.  I 
ask  you  to  observe  the  difference  between  the  periods  of 
time  before  and  after  Mr.  Boker  became  President  of  the 
Girard  Bank  in  1846.  The  payments  by  Boker,  Bros.  & 
Jones,  during  each  month  appear  under  the  head  of  pass 
books ;  those  in  Mr.  Boker’s  long  book  appear  under  that 
head. 


1840. 

Pass  Book. 

January . 

. $  270 

93 

February  . 

.  1,230 

99 

March  . 

. .  338 

29 

April . . 

IS 

May . 

.  220 

m 

June . 

25 

July . 

.  698 

11 

Augnst . 

63 

September . 

.  296 

51 

November . . 

00 

December . 

86 

$4,519 

65 

1841. 

Pass  Book. 

January  . 

.  $493  72 

February . 

March  . v . 

April . . 

.  669  47 

May . . 

.  480  68 

June. . 

July . 

.  150  00 

August . 

.  2 do  91 

.  422  20 

October . . 

.  540  22 

November . 

.  306  55 

.  369  50 

•$5,198  49 

417 


1842.  Pass  Book. 

January . $204  00 

February .  271  00 

March .  316  97 

April .  250  00 

May .  355  40 

June .  297  00 

July .  341  00 

August .  334  72 

September .  225  00 

October .  251  69 

November .  2S4  12 

December . 204  00 


1843.  Pass  Book. 

January....'. .  $205  00 

February .  284  95 

March . 205  00 

April .  258  00 

May .  216  63 

June .  310  57 

July .  4S3  98 

August .  439  17 

September .  279  87 

October .  317  00 

November . .  365  00 

December .  227  49 


$3,335  30 


$3,592  66 


1844.  Pass  Book. 

1S45. 

Pass  Book 

.  Total 

January . 

$36S  80 

January,..  . 

.  $506  80 

$506  80 

February.... . . 

554  14 

February . 

.  418  37 

417  37 

March . 

337  2S 

March . 

.  255  62 

2S7  53 

April . 

856  85 

April . 

.  434  19 

532  11 

319  89 

.  316  37 

316  37 

742  71 

.  534  95 

334  95 

July . 

206  58 

July . 

. r.  316  37 

669  27 

August . 

6S6  S2 

August . 

.  347  77 

410  64 

September . 

206  00 

September . 

.  402  70 

4S7  23 

246  50 

.  320  00 

332  00 

November . 

3S6  85 

November . 

.  306  S3 

306  83 

December . 

235  00 

December . 

.  4S6  00 

1,302  62 

$5,147  42 

$5,904  72 

1S46.  Pass  Book. 

Long  Book 

Total. 

1847.  Pass  Book.  Long  Book. 

Total. 

January,.. 

....$334.53 

$1,467.25 

$1,801.78 

January, . $418.53 

•$  557.56 

$  976.09 

February,. 

....  295.02 

1,161.36 

1,456.38 

February, . ...  958.91 

1,478.41 

2,437.32 

March, . . 

....  326.75 

675.00 

1,001.75 

March, .  598.89 

2,395.39 

2,794.28 

April, . . 

....  467.71 

194.19 

661.90 

April, .  837.70 

S12.46 

1,649.16 

May, . 

....  327.96 

359.06 

6S7.02 

May, .  597.56 

1,099.75 

1,697.31 

June, . 

....  23S.95 

92.00 

330.95 

June, .  316.25 

825.99 

1,142.24 

July, . 

....  410.99 

577.26 

9S8.S9 

July, .  379.49 

5,486.06 

5,865.55 

August,.... 

....  577.26 

1,290.69 

1,867.95 

August, .  692.38 

1,3S3.14 

2,075.52 

September, 

,  ...  291.25 

357.29 

64S.54 

September,...  150.00 

991.25 

1,141.25 

October,  ... 

....  201.01 

1,02G.66 

1,227.67 

October, .  772.02 

7S1.6S 

1,553.70 

November, 

....  403.92 

307.76 

711.68 

November,...  278.58 

1,197.65 

1,376.23 

December,. 

....  359.17 

1,369.51 

1,728. 6S 

December,  ...  51S.25 

2,136.38 

2,654.63 

$13,113.19 

$25,363.28 

1848. 

Pass  Book. 

Long  Book. 

Total. 

1849.  Pass  Book. 

Long  Book. 

Total. 

January, 

. $614.02 

$1,576.07 

$2,190.09 

January,... 

...$955.70 

$1,058.89 

$2,014.59 

February 

, . 707.40 

6,2S0.47 

6,9S7. 87 

February .. 

. S26.25 

3,014.02 

3,840.27 

March,,... 

. . 534.99 

977.02 

1,512.01 

March, . 

. 252.00 

831.70 

1,083.70 

April, . 

. 710.62 

46S.79 

1,179.38 

April, . 

. 6S0.82 

634.87 

1,315.69 

May,  . 

. 643.06 

3,451.20 

4,094.29 

May, . 

. 394.44 

925.81 

1,320.25 

June, . 

. 399.23 

1,497.08 

1.896.31 

June, . 

. 437.76 

684.75 

1,122.51 

July, . 

. 274.37 

7,428.37 

7,702.74 

July, . 

. 401.50 

1,422.53 

1,824.03 

August,  .. 

. . 423.40 

2,141.15 

2,564.55 

August, . 

. 657.52 

1.6S8.70 

2,346.22 

September, . 129.62 

1,362.S6 

1,492.48 

September, 

. 265.03 

936.64 

1,201.67 

27 
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1848.  Pass  Book. 

Long  Book. 

Total. 

1849.  Pass  Book. 

Long  Book. 

Total. 

October, ... 

....$752.56 

$1,954.42 

$2,706.98 

October, ... 

. $454.47 

$886.53 

$1,341.00 

November, 

. 752.52 

1,052.33 

1,804.85 

November. 

. 515.25 

456.26 

971.61 

December, 

409.42 

748.88 

1,158.30 

December, 

.  364.55 

99.75 

464.30 

$35,289.85 

$18,845.74 

1850.  Pass  Book. 

Long  Book. 

Total. 

1851.  Pass  Book. 

Long  Book. 

Total. 

January, .. 

....$410.30 

$1,015.09 

$1,425.39 

January,.. $..1,102.46 

$6,475.96 

$6,578.43 

February,  , 

...1,083.24 

935.97 

2,019.21 

February,. 

...1,002.48 

2,590.08 

3,592.56 

March, . 

. 422.19 

1,359.69 

1,771.88 

March, . . 

. 564.83 

185.84 

750.67 

April, . 

...1,120.55 

215.44 

1,335.99 

April, . 

....*..749.85 

6,711.38 

7,461.23 

May, . 

. 430.91 

42.50 

463.41 

May, . 

. 655.14 

341.08 

996.22 

June, . ’ . 

. 476.00 

1,511.76 

1,987.76 

June, . 

. 361.70 

963.00 

1,324.70 

July, . 

....  353.50 

247.52 

600.02 

July, . 

. 547.34 

1,757.49 

2,305.83 

August,  .... 

. 608.65 

1,925.93 

2,534.58 

August, .... 

. 741.50 

15,553.38 

16,294.88 

September, 

. 381.18 

592.09 

973.27 

September, 

. 875.00 

158.73 

1,033.73 

October,  .... 

.....360.50 

386.45 

746.95 

October,... 

. 760.73 

1,727.87 

2,488.60 

November, 

. 833.09 

63.94 

'  897.03 

November, 

. 544.90 

5,150.29 

6,695.19 

December, . 

. 305.  S9 

26.81 

332.70 

December, 

. 533.02 

533.02 

$15, OSS. 19 

$49,055.05 

1852.  Pass  Book. 

Long  Book. 

Total. 

1853.  Pass  Book. 

Long  Book. 

Total. 

January, ... 

...$541.56 

$2,916.12 

$3,457.68 

January,.. 

....$324.74 

$2,536.32 

$2,861.06 

February, . 

. 402.00 

2,512.99 

2,914.99 

February,. 

...1,020.01 

3,634  30 

4,654.31 

March, . 

.....332,76 

1,038.50 

1,371.26 

March, . 

. 661.00 

3,179.82 

3,840.82 

April, . 

. 813.50 

2,209.73 

3,023.23 

April, . 

. 176.00 

2.665.55 

2,835.58 

May, . 

. 517.63 

2,088.55 

2,606.18 

May, . 

. 294.03 

2,445.29 

2,739.32 

June, . 

. 350.00 

3,136.64 

3,486.64 

June, . 

. 58.00 

3,214.00 

3,272.00 

July, . . 

. 376.00 

2,976.00 

3,352.00 

July . 

. 170.75 

1,471.66 

1,642.41 

August,.... 

. 263.15 

3,990.49 

4,253.64 

August,  .... 

...1,125.44 

2,259.88 

4,385.32 

September, 

. 630.80 

2,671.60 

3,302.40 

September, 

. 153.92 

3,137.14 

3,291.06 

October, .... 

. 315.50 

1,161.78 

1,477.28 

October,  ... 

. 197.75 

8,318.59 

8,516,34 

November, 

....745.77 

2,085.47 

2,831.24 

November, 

. 212.83 

1,461.38 

1,674.21 

December,  . 

768.05 

1,280.58 

December,. 

. 270.25 

2,628.64 

2.S98.89 

$33,357.12  $41,611.29 

Nov.  1,  Sheaffs  stores, . 40,000.00 


$73,357.12 


1854.  Pass  Boek 

Long  Book. 

Total. 

1855.  Pass  Book. 

Long  Book. 

Total. 

January,.. 

..$1,246.44 

$2,851.67 

$4,098.11 

January . 

....$19.57 

$1,524.70 

$1,544.27 

February, 

....1,069.72 

4,974.02 

6,043.74 

February,  ... 

...  640.31 

4,281.49 

4,921.80 

March . 

...1,404.60 

2,309.07 

3,713.67 

March, . 

...247.50 

563.67 

811.17 

April, . 

. 10.00 

2,736.27 

2,746.27 

April, . 

...602.83 

1,261,22 

1,864.05 

May, . 

.  330.00 

1,566.12 

1,896.12 

May, . 

486.08 

793.58 

June, . 

. 77.92 

4,089.50 

4,167.42 

June, . 

...219.00 

2,192.00 

2, *411.00 

July, . 

. 206.46 

2,841.57 

3,048.03 

July, . 

....811.00 

938.30 

1,749.30 

August,  ... 

. 50.74 

2,629.75 

2,680.49 

August, . 

455.54 

505.54 

September 

, . 87.47 

2,186  11 

2,273.58 

September,.. 

3,207.31 

3,257.31 

October,... 

. 252.25 

1,534.52 

1,786.77 

October, . 

...334.37 

648.10 

982.47 

November 

. . 22.50 

6,556.5 1 

6,579.01 

November,... 

....321.00 

814.39 

1,135.39 

December. 

. 65.14 

2,761.96 

2,827.10 

December,... 

...406.50 

2,581.50 

2,988.00 

•  $41,860.31  $22,763.88 


419 


1S56. 

Pass  Book. 

Long-  Book.  Total. 

1S57. 

Pass  Book.  Long  Book.  Total. 

January,. 

..$1,257.45 

$2,685,80  $1,943.25 

January,.. 

...$1,319.67 

$9,522.26 

$10,841.93 

February, 

. 293.56 

1,618.65  1,912.21 

February, 

. 121.50 

1,801.04 

1,922.54 

March,  .... 

. 205.00 

632.6S  S37.68 

March, . 

. 50.00 

697.75 

747.75 

April, . 

. 215.38 

794.76  1,010.14 

April, . . 

. 253.12 

994.84 

1,247.96 

May, . 

. 491.50 

1,338.42  1,829.92 

May, . 

. 9S.50 

733.66 

832.16 

June, . 

......226.50 

1,859.75  2,0S6.25 

June, . 

. 504.00 

2,020.61 

2,724.61 

nay, . 

. 232.03 

884.31  1,116.34 

July, . 

. 150.59 

535.69 

686.2S 

August,.... 

. 60.00 

2S0.9S  340.98 

August,.... 

. 5.50 

340.50 

346.00 

September, 

. 260.00 

1,068.07  1,328.07 

September 

„ . 70.0.5 

487.50 

557.55 

October,  ... 

. 421.08 

862.67  1,283.75 

October,  ... 

. 31S.50 

675.00 

993.50 

November, 

, . S4.00 

698.60  782.60 

November, 

. 104.00 

817.00 

921.00 

December,, 

. 29.20 

425.00  454.20 

December, 

. 

1,705.28 

1,705.28 

$14,925.39 

$23,526.56 

1Rn7 

$4  RIO  70 

1  ftnl 

. . . 3,957.56 

1852  . 

...73,357.12 

1S53 . 

. 

. . 

...41,611.29 

$8,768.26 

1S54 . 

. 

. 

...41,860.31 

1 855  . 

. 

. 

...22,763.88 

Totals. 

1856  . . 

. 

. 

...14,925.39 

1846 . 

. 

. . $13,113.19 

1S57 . 

. 

...23,526.56 

1847 . 

. 

. 25,363.28 

Dec  ,  1857,  and  Jan.,  1S5S, . 

....8,768.26 

1848 . 

. 

. 35,289.85 

1849  . 

. 

. 18,845.74 

$383,568.11 

1850 . 

. 

. 15,0SS.19 

I  fancy  that,  by  this  time, 

you  are  quite 

satisfied  that 

there  was  no  overflow  of  income  to  produce  the  large  ac¬ 
cumulations  of  Mr.  Boker’s  estate.  Having  ascertained 
what  was  the  income  of  Mr.  Boker,  and  shown  that  it  was 
more  than  absorbed  in  expenses,  let  me  show  you  what 
was  his  estate  in  1846,  and  in  1858.  In  1846  he  states  his 
real  estate,  at  cost,  at  §127,000,  subject  to  an  encumbrance 
of  $54,500,  making  $72,500.  The  Third  street  property 
set  down  at  $21,000,  realized  in  1849,  $2,872.28  less;  that 
deduction  leaves  the  valuation  of  the  real  estate  of  Mr. 
Boker,  in  1846,  $69,627.77. 

Let  us  see  what  it  was  in  1858.  In  answer  to  our  call 
we  were  furnished  with  the  following  statement : 


Market  street  stores . . .  $40,000  00 

Walnut  street  houses . .  40.000  00 

Chestnut  street  house .  5,000  00 

Seven  houses  on  Spruce  street . . .  48,500  00 


Two  houses  on  Broad  street .  $22,000  00 

Allentown .  1,500  00 

Farm  in  New  Jersey .  .  5,500  00 


$162,500  00 

To  ascertain  the  increase  we  must  deduct .  $69,627  77 


The  increase  is .  $92,872  23 

And  we  must  add  to  Walnut  street  houses  which  cost 
$48,000  per  long  book,  and  above  stated  at  $40,000..  8,000  00 


Making .  $100,872  00 

Add  also,  payments  for  the  lot  on  Walnut 
street,  appearing  on  long  book  : 

June  3,  1847 .  $4,304  00 

January  29,  1848 .  4,264  50 

April  7. 1848 .  896  75 

December  26,  1851 .  674  16 

- -  $10,139  41 


$110,232  82 

Showing  an  increase  in  the  real  estate  during  his  Presidency,  of 
$110,232.82. 

It  is  said  that  Mr.  Boker  owned,  prior  to  1846,  a  house 
in  Sixth  street,  estimated  at  $3,500,  and  a  house  in  Ken¬ 
sington,  at  $500,  amounting  to  $4,000  ;  no  other  additions 
have  been  suggested ;  admitting  this  to  be  so,  the  increase 
is  $106,232.82. 

Need  I  stop  to  ask  whether  that  large  increase  of  real 
estate,  (I  have  not  come  to  the  personal  estate  yet,)  was  the 
result  of  an  overflow  of  income  ?  I  consider  that  the  en¬ 
tries  in  the  long  book,  and  pass  books,  showing  the  enor¬ 
mous  amount  expended  by  Mr.  Boker,  incontestably  show 
that  this  increase  from  income,  was  simply  impossible.  I 
concur  with  the  views  expressed  by  my  learned  friend, 
Mr.  Wharton,  on  this  subject,  which  I  quote.  He  said, 
referring  to  my  former  argument, 

“  He  charged  Mr.  Boker  with  having  expended  between  1846  and 
1858,  the  enormous  sum  of  $300,000,  and  then  having  shown  what  was 
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the  estate  of  Mr.  Boker  when  he  entered  the  bank,  he  has  argued,  and 
if  his  premises  were  correct,  would  reasonably  have  argued,  that  this 
vast  increase  was  not  owing  to  any  lawful  accretion  to  the  estate  which 
Mr.  Boker  brought  to  the  bank  with  him,  and  therefore,  must  have 
arisen  from  Mr.  Boker’s  unlawful  gains  in  that  bank/’ 

If  I  read  these  remarks  correctly,  it  seems  to  be  conceded 
to  me,  that,  if  I  prove  this  increase  was  not  the  result  of 
an  overflow  of  income,  then  the  case  of  my  learned  friend 
is  gone,  and  he  has  nothing  left  to  stand  upon.  But,  sir, 
we  have  some  tests  in  this  cause,  which  I  must  not  over¬ 
look,  although  I  do  not  wish  to  depart  from  the  strict  and 
close  examination  of  the  comparison  between  1846  and 
1858,  for  that  is  all  I  have  in  hand,  and  all  I  need  dispose 
of.  Still,  sir,  if  I  can  add  by  certain  tests,  influence  or 
value,  or  force,  to  the  views  I  am  submitting  to  you,  it 
will  not  be  considered  as  departing  from  the  line  of  argu¬ 
ment  I  intended  to  pursue.  There  are  two  resistless  tests 
of  the  accuracy  of  the  views  I  am  presenting  to  you.  You 
know  that  in  January,  1846,  Mr.  Boker  schedules  his 
whole  estate,  real  and  personal,  at  §214,000,  including  in 
that  amount  §100,000  due  by  Boker,  Bros.  &  Jones. 


I  present  the  schedule  to  you  entire  : 


January  1,  1846. 

7  houses  Spruce  St.,  west  of  Broad  St.,  cost .  $60,000 

2  “  Broad  St.  below  Spruce,  west  side,  cost .  22,000 

1  “  Broad  St.  below  Spruce,  east  side,  cost .  10,000 

1  “  3d  St.  below  Walnut,  No.  210,  cost .  21,000 

A  farm  in  N.  J.  on  which  Chas.  Stuart  now  resides,  cost.. .  12,500 

1  house  in  Allentown .  1,500 

200^sh’s°ai1  J  &  Amb<>y  stock .  26,000 

30  Pa.  Fire  Ins.  Co.,  cost .  3.500 

6  N.  B’k  Ky,  cost .  500 

5  “  “  500 

23  Exchange  stock .  1,000 

1  Pa.  Marine  Ins .  200 

*230  Mt.  Carbon  R.  R.,  cost .  7,000 
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$300 
2,500 


$108,500 


Due  by  Boker  &  Bros .  100,000 


$208,500 

Incumbrances .  54,500 


$214,000 

*230 

50  Ret’d  J.  White. 

180  Mt.  Carbon. 

On  the  succeeding  page  of  the  long  book,  Mr.  Boker 
made  two  similar  schedules  of  his  estate,  headed,  “Pro¬ 
perty,  January  1, 1850,  and  obtained  during  the  year,"  and 
“Property,  January  1,  1852,  and  obtained  during  the  year." 
The  statement  of  1850,  adding  the  Boker,  Bros.  &  Jones 
debt  of  $100,000,  amounts  to  $282,700  ;  deducting  the  in¬ 
cumbrances,  which  had  been  originally  $54,500,  including 
a  mortgage  of  $15,000  on  the  Third  street  house,  by  the  sale 
of  the  Third  street  house,  reduced  to  $39,500,  shows  an  in¬ 
crease  of  $29,200,  a  sum  impossible  to  have  accrued  from 
an  overflow  of  income.  But  we  go  further.  Two  years 
later  the  schedule  of  Mr.  Boker  for  1852,  presents  another 
exhibit  of  his  estate  in  detail,  amounting,  with  the  addition 
of  the  debt  of  $100,000  of  Boker,  Bros.  &  Jones  to  the 
sum  of  $346,700;  deducting  the  encumbrances,  $39,500,  it 
leaves  $307,200.  But  the  New  Jersey  farm  and  the  house 
in  Allentown,  valued  at  $14,000  in  1846,  are  valued  at 
$5,000  in  1852,  making  a  difference  of  $9,000,  to  be  added, 
viz.:  $316,200.  It  is  an  admitted  fact  that  on  the  1st  No¬ 
vember,  1852,  Mr.  Boker  paid  $40,000  for  the  Market 
street  stores,  making  $356,200,  an  increase  up  to  1852  of 
$142,200.  These  are  tests  which  are  satisfactory  and  con¬ 
clusive.  I  may  add,  as  you  know  from  the  entries  on  the 
long  book,  that,  in  addition  to  this  increase,  was  going  on 


900  dollars  Int.  Lehigh  Loan,  cost. 
112  sh’s  Mech’s  B’k . 
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A 

the  building,  and  afterwards  furnishing,  at  great  expense,  his 
two  costly  mansions  on  Walnut  above  Seventeenth  street. 

I  come  now,  to  the  personal  estate,  although  I  do  not 
think  it  is  necessary  at  all  to  discuss  it,  after  what  you 
have  heard,  for  I  affirm  that  it  is  physically  impossible, 
that  this  increase  of  $142,200,  in  six  years,  could  have  been 
acquired  by  Mr.  Boker  by  means  of  his  income.  On  the 
contrary  his  outlays  would  have  eaten  up  his  real  estate 
and  stocks,  income,  and  principal,  long  before  his  death. 
Let  us  look  at  the  personal  estate. 

In  Mr.  Boker’s  long  book,  on  January,  1846,  his  personal 
estate  is  described  as  amounting  to  $37,500 ;  excluding 
Boker  Bros.  &  Jones’  debt.  It  is  said  by  the  other  side 
that  sums  of  property,  which  Mr.  Boker  then  owned,  but 
omitted,  are  to  be  added  to  this  schedule.  Before  consid¬ 
ering  them,  I  ask  you,  in  advance,  to  look  at  some  of  these 
items  in  his  schedule  :  Pennsylvania  Marine  stock,  $200 ; 
Lehigh  Loan,  $300 ;  two  sums  of  Kentucky  Bank  stock, 
$500  each.  It  seems  somewhat  extraordinary  that  Mr. 
Boker  should  not  have  included  in  his  statement  of  per¬ 
sonal  property,  the  items  now  claimed,  if  they  existed 
prior  to  the  date  of  it. 

The  first  is  Lewis,  $6,800.  That  amount  is  now  due ; 
his  mortgage  is  in  the  inventory.  The  first  entry  of  interest 
.  on  that  mortgage,  is  May  21st,  1850,  in  the  long  book,  I 
infer,  therefore,  that  it  did  not  exist  in  1846,  at  the  time 
Mr.  Boker  wrote  his  inventory. 

The  next  is  Texas  notes,  March,  28tli  and  May  21st, 
1850,  $5,134.38.  That  was  outside  of  the  inventory ;  it  is 
in  evidence  that  he  had  an  interest  in  Texas  notes  at  the 
time,  which  afterwards  resulted  in  this  profit.  I  presume 
he  omitted  it,  because  of  the  doubtful  condition  of  the 
speculation.  The  next  is  one  share  of  Washington  Manu¬ 
facturing  Company,  $5,000,  and  I  will  show  you  how  an 
intelligent  witness  may  be  mistaken  in  point  of  time.  Mr. 
David  S.  Brown,  (page  247,  vol.  3,)  gives  a  certificate,  as 
follows : 
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“  To  the  best  of  my  knowledge  and  recollection,  Charles  S.  Boker 
owned  on  the  1st  of  January,  1846,  one  share  of  the  Washington  Manu¬ 
facturing  Company,  par  $5,000,  and  one  share  of  the  Gloucester  Land 
Company,  par  $500,  and  had  paid  for  the  same  the  full  par  price  above 
mentioned.” 

Now,  we  liave  in  Mr.  Boker’s  own  handwriting,  not  only 
the  time  he  bought  it,  and  the  price  he  paid  for  it,  but  that 
he  bought  it  from  Mr.  Brown  himself.  He  did  not  buy  it 
until  1850.  I  read  from  the  long  book :  “  Dec.  27,  1850, 
D.  S.  Brown,  one  share  Washington  Manufacturing  Mills, 
$3,435.  The  other  share  owned  by  Mr.  Boker  he  bought 
on  the  22d  of  August,  1851.  I  read  from  the  long  book: 
“Aug.  22d,  1851,  one  share  of  Gloucester  Factory,  $5,830.” 

While  your  eye  is  on  that  page  of  the  long  book,  please 
look  at  the  other  investments  of  Mr.  Boker,  and  consider 
whether  the  money  could  have  come  from  an  overflow  of 
income,  “Aug.  22d,  1851.  Penn’a  Steamship,  $1,000”; 
same  day,  “one  share  of  Gloucester  Factory,  $5,830”; 
same  day,  “  mortgage  on  Spruce  street  house  paid  off, 
$5,800”;  “Aug.  30,  1851,  Coal  lands,  $3,500”;  same  day, 
“13  shares  Girard  Bank,  $160.87”;  making  $15,290.87 
invested  in  eight  days,  out  of  the  overflow  of  Mr.  Boker’s 
income ! 

Next,  Mr.  Brown  made  another  mistake,  in  recollecting 
that  the  share  of  the  Gloucester  Land  Company — $500 — 
was  bought  prior  to  1846.  I  will  show  you  the  check  that 
paid  for  it.  It  was  bought  on  the  10th  of  February,  1851, 
and  here  is  the  check:  “Feb.  10,  1851.  Pay  Gloucester 
Manufacturing  Co.,  $500.  C.  S.  Boker.”  It  is  remarkable 
that  that  check  was  charged  on  Mr.  Boker’s  ledger  account 
at  that  time.  So  much  for  Mr.  David  S.  Brown’s  memory. 
I  do  not  say,  this  complainingly,  because  very  few  persons 
called  upon  suddenly  to  state  a  fact  so  little  likely  to  impress 
itself  upon  the  memory,  as  the  date  of  a  purchase  of  stock, 
occurring  sixteen  or  twenty  years  ago,  could  fix  the  date 
accurately,  without  reference  to  written  entries. 

Next.  A  list  of  items  has  been  presented  by  my  learned 


425 


friend,  Mr.  Wharton,  amounting  to  $18,103,  including 
profits  on  stock,  speculations  and  other  matters,  which  he 
contended  were  received  by  Mr.  Boker,  outside  of  any 
bank  transactions,  and  are  to  be  treated  here  in  aid  of  his 
estate — a  very  proper  view  of  the  matter,  if  the  facts  sup¬ 
ported  it.  I  shall  discuss  four  of  the  items,  amounting 
to  $10,104.69 — and  ask  you  to  exclude  them  from  that 
calculation,  and  to  deny  to  the  argument  of  the  learned 
counsel,  the  benefit  of  these  sums  as  an  increase  to  the  per¬ 
sonal  estate.  First:  “Sept.  21,  1846.  Cash  received  as 
Trustee  of  Girard  Bank,  $4,500,”  as  appears  on  his  long- 
book.  I  show  you  by  entries  in  the  long  book,  that  he  used, 
$3,346.99  of  the  money  immediately,  to  pay  Mr.  Schaffer  a 
debt  for  borrowed  money,  viz  :  “Sept.  22.  Loan  returned  to 
W.  L.  Schaffer,  $3,346.99,”  on  the  opposite  page  of  the  long 
book,  and  he  had  September  12th,  charged  himself  with 
$696  to  make  good  the  checks  of  the  Exchange  Company, 
of  which  he  was  treasurer,  so  that  only  $457.01  was  left. 
Next  March  17th,  1851,  from  long  book  “90  shares  North 
American  Coal,  $1518.75.”  This  is  stated  as  if  it  were  profit 
received  by  Mr.  Boker  on  a  stock  transaction,  whereas,  in 
fact,  it  is,  as  Mr.  Boker  himself  says  it  is,  on  the  face  of  the 
entry,  a  sale  of  ninety  shares  of  the  stock  of  that  Company. 
It  is  in  evidence  that  Mr.  Boker  was  the  treasurer  of  that 
corporation;  some  of  its  stock, — ten  shares, — are  included 
in  the  inventory,  filed  since  Mr.  Boker’s  death,  and  valued 
at  nothing. 

Next.  Two  items  of  receipts  in  the  long  book,  “Feb.  2, 
1855,  unknown,  $289.75,”  and  “Aug.  24,  1855,  unknown, 
$2,876.19.”  They  both  depend  upon  the  same  principle. 
Referring  to  the  long  book,  we  find  under  date  of  Feb.  2, 
1855,  “unknown,  $289.75,”  and  Aug.  24,  1855,  “unknown, 
$2,876,19.”  My  learned  friend  says,  it  is  known  that  these 
sums  were  profits.  Mr.  Boker  says  they  were  unknown, 
but  my  learned  friends  assume  they  know  better  than  he, 
and  set  them  down  as  profits  from  stock  speculations.  I 
infer  that  these  two  sums  mean,  and  ought  to  be  classed 
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with  the  “  guarantee  Girard  ”  receipts,  but  that  is  only  a 
theory,  and  as  I  discard  all  theory,  I  discard  the  learned 
counsel’s  theory,  as  well  as  my  own.  Deducting  those  sums 
there  remains  of  the  sum  of  $18,103  only  $9,375.82,  which 
I  concede  as  outside  accretions  of  property. 

Next  comes  a  statement  of  stock  dividends — 40  shares 
Camden  &  Amboy,  $3,720  ;  35  shares  of  Washington  Mills, 
$3,500  ;  40  shares  Mt.  Carbon  Coal  Company,  $1,840,  and 
$4,991  of  Camden  &  Amboy  bonds.  I  know  not  what  author¬ 
ity  there  is  for  saying  that  these  bonds  were  dividends,  but  I 
concede  all.  The  last  item  is  “  Godfrey,  $7,025.36.”  I  think 
my  learned  friends  must  have  been  put  to  it,  when  they  argued 
that  this  was  an  addition  to  Mr.  Boker’s  estate.  Adding 
what  Mr.  Boker  must  have  received  from  Godfrey,  on  ac¬ 
count  of  his  debt,  between  August,  1855,  and  January  1st, 
1856, — a  difference  between  $23,025.36  and  $16,000 — we 
have  the  sum  of  $7,025.36.  At  appendix,  vol.  1,  page  69, 
you  observe,  that,  on  the  first  of  January,  1856,  the  balance 
due  to  Mr.  Boker,  for  the  capital  which  he  had  placed  in 
the  firm,  in  the  name  of  his  son  Charles,  was  $16,000,  and 
you  have  seen  in  the  B.  B.  deposit  book,  that  on  the  first 
of  August,  1855,  it  was  $23,025.16,  and  it  is  inferred  from  , 
this  statement,  and  no  doubt  it  is  true,  that,  in  the  interim 
Mr.  Boker  had  received  the  difference  on  account.  Was 
that  an  addition  to  his  estate  ?  It  is  seriously  argued  that 
it  is.  I  am  willing  to  listen  to  any  reasonable  common 
sense  view  of  any  subject  in  the  cause,  but  I  cannot  con¬ 
ceive  how,  in  the  world,  my  learned  friend  could  have 
called  that  credit  an  increase  of  the  personal  property  of 
Mr.  Boker.  I  lend  a  man  $10,000,  and  he  pays  it  back  to 
me  ;  my  learned  friend,  Mr.  Wharton,  says,  that  my  estate 
has  been  increased  $10,000  by  that  operation — that  I  am 
worth  $10,000  more.  The  outside  sums  which  ought  to  be 
treated  as  accretions  to  the  personal  estate,  are  subject, 
however,  to  certain  counter  sums,  which  consumed  them. 
Mr.  Boker  was  indebted  to  the  Mechanics’  Bank  on  his  dis- 
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counted  note  of  $7,500,  which  was  running  January  1st, 
1846,  and  reduced  and  renewed  semi-annually. 

Mr.  George  H.  Boker,  for  one  hundred  and  eight  weeks, 
received  $80  per  week,  on  account  of  the  capital  his  father 
had  placed  in  the  firm  of  Godfrey  &  Co.,  making  $8,640 ; 
the  expenses  of  Charles  S.  Boker,  Jr.’s  travels  in  Europe 
were  $7,521.48,  making  an  amount  of  $23,661.48,  all  cash 
outlays.  Deducting  this  sum  from  the  outside  accretions, 
it  leaves  a  balance  of  $5,356.23,  and  no  more : 

Balance  of  $4,500  received  as  trustee  of  Girard  Bank, 
deducting  the  loan  repaid  to  Mr.  Schaffer,  and  the 

Exchange  loans .  $457  01 

Balance  of  list  of  items,  amounting  to  $18,103,  after  striking 

out  the  four  items  discussed .  9,375  32 

Stock  dividends,  including  the  Camden  &  Amboy  bonds, 

which  are  reluctantly  allowed .  14,051  00 

Texas  notes,  profit .  5,134  38 

$29,017  71 

Deduct,  paid  to  Mechanics’  Bank . $7,500  00 

“  “  “  G.  H.  Boker .  8,640  00 

“  “  for  Europe  travels .  7,521  48 

- - - - $23,661  48 


$5,356  23 

I  believe  I  have  omitted  nothing  suggested  or  intimated 
by  the  other  side,  as  additions  to  the  personal  estate  from 
outside  accretions. 

Now,  in  order  to  arrive  at  the  amount  of  personalty  in 
1858,  we  must  first  take  the  inventory  of  the  administrators, 
vol.  2,  App.,  page  12.  The  balance  of  personal  estate  is 
$196,033.81.  This  balance  is  to  be  increased  by  various 
sums,  as  to  which  there  can  be  no  doubt ;  first,  the  balance 
of  Godfrey’s  debt,  $19,083,  is  deducted,  because  it  is  said  to 
be  hopeless.  If  Mr.  Boker  had  put  $100,000  in  an  oil 
company  and  the  investment  had  become  utterly  worthless, 
and  therefore  deducted  from  the  inventory,  nevertheless 
the  item  represented  that  much  money  that  went  into  that 
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particular  investment,  and  must  be  treated  as  casb  in  an 
investigation  like  the  prpsent.  At  Appendix,  vol.  2,  page 
1 2,  the  inventory  reads  : 

“  Godfrey’s  debt  is  said  in  the  inventory  to  be.  .$33,333.00 
But  settled  for  notes  for  $20,0000,  of  which 
there  have  only  been  paid,  the  balance  in 

suit,  and  hopeless) .  14,250.00 

- —  $19,083.00 

The  term  balance  in  suit  and  hopeless,  does  not  indicate 
that  that  much  money  did  not  go  out  of  Mr.  Boker’s  hands 
into  Godfrey’s  hands.  On  two  occasions,  Mr.  White  states 
the  amount  of  notes  tvhich  he  handed  over  to  Mr.  Boker, 
which  he  saw,  was  $33,000. 

Next,  the  debt  of  Boker  Brothers  &  Jones  is  stated 
in  the  inventory  of  1846  at  $100,000,  and  in  the 
inventory  of  1858  at  $70,000.  The  difference  is  to  be 
added.  It  is  a  clear  and  distinct  difference  between  the 
two  accounts  which  we  are  now  comparing ;  or  in  other 
words,  if  you  were  to  place  that  item  in  the  1846  schedule 
at  $70,000,  and  in  1858,  at  the  same  amount,  you  would 
have  the  precise  result  I  am  now  giving.  Whether  you 
add  to  the  one  or  reduce  the  other  makes  no  difference. 

The  next  item  is  furniture.  The  furniture  cost  $16,038.59, 
it  was  appraised  at  $3,459.01-  making  $12,579.58.  This 
sum  is  also  to  be  added  to  the  inventory.  Next,  the 
Broad  Top  stock  is  valued  in  the  inventory  at  $250.  I 
will  show  that  it  cost  $2,500.  I  have  the  vouchers  in  my 
hand.  Mr.  Boker  paid  for  the  stock  in  installments  of 
$250  each.  The  first  payment  was  on  the  19th  of  April, 
1853,  and  the  various  receipts  are  dated,  as  you  see,  through 
that  year,  and  until  March,  1854,  as  the  installments  were 
called  in.  It  cost  him  par.  The  inventory  values  it  at 
only  one-tenth  of  par.  That  was  not  a  very  profitable  in¬ 
vestment. 

The  next  is  fifty  shares  Western  Insurance  Co.,  $1,250, 
and  $750.  At  Appendix*  page  12,  $750  is  deducted  from 
the  inventory  as  a  loss ;  and  $1,250  more  on  the  ground 
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that  that  amount  is  claimed  for  unpaid  installments,  sup¬ 
posed  to  be  $1,250.  I  presume  it  is  not  paid  jet,  and  it  is 
not  to  be  deducted.  When  it  is  paid  it  will  be  a  loss. 

Next,  Mt.  Carbon  Eailroad  stock.  Mr.  Boker’s  schedule 
of  1846  states  that  stock  as  $7,000.  It  is  valued  at  $2,100 
in  the  inventory,  a  difference  of  $4,900,  which  must  be 
added,  of  course. 

I  have  not  gone  further  into  the  inventory  to  analyze  it, 
but  I  have  shown  that  Mr.  Boker’s  personal  estate,  con¬ 
sisting  of  assets,  good  and  bad,  but  representing  cash,  at 
the  time  of  his  death  amounted  to  the  sum  of  $266,846.40. 

I  hand  you  a  statement  showing  the  increase  of  the 
estate  and  the  items  exhibiting  the  general  result : 


.  $104,232.88 

$196,033.81 

19,083.01 

30,000.00 

12,579.58 

2,250.00 

2,000.00 

4,900.00 

- -  266,846.40 


$381,078.48 

Inventory,  1846 .  $37,500.00 

Boker  Bros.  &  Jones .  100,000.00 

Balance  of  accretions .  5,249.23 

-  142,749.23- 

Increase  of  real  and  personal  estate  between - 

1846  and  1858 .  $238,329.25 

The  learned  counsel  claim  to  deduct  the  debts  due  by 
Mr.  Boker  at  the  time  of  his  death.  Be  it  so,  and  you 
have  about  $200,000  increase  of  estate.  It  is  impossible 
that  that  increase  was  the  result  of  an  overflow  of  income 
— absolutely  impossible.  Viewing  the  1846  statement,  I 
ask  you  to  consider  how  long  $37,500  of  stocks  could  have 


Increase  in  real  estate.. 

Personal  estate . 

Godfrey’s  debt . 

Boker  Bros.  &  Jones... 

F  urniture . 

Broad  Top . 

Western  Insurance  Co 
Mount  Carbon. . 
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lasted,  in  view  of  the  disbursements  noted  on  the  long 
book ;  and,  next,  after  that  bad  been  exhausted,  how  long 
the  real  estate  would  have  lasted  to  support  the  expenses 
recorded  in  the  long  book. 

My  learned  friend,  Mr.  Wharton,  took  very  serious 
exception  to  a  remark  I  made,  at  the  close  of  my  former 
argument,  to  wit :  that  “  the  result  of  this  cause,”  in  favor 
of  the  Girard  Bank,  “would  excite  no  sympathy,  and 
create  no  surprise.”  He  was  correct  in  saying  that  I  had 
no  right,  nor  have  any  counsel  the  right  to  make  such 
statements,  without  the  authority  of  the  evidence.  If  I 
made  that  statement  without  authority,  I  am  willing  to  be 
rebuked,  and  ought  to  be.  But  T  had  abundant  authority 
for  it. 

Mr.  White  spoke  the  truth  when  he  said,  upon  his  oath, 
at  page  39,  vol.  2,  that  “  the  public  would  not  believe  that 
Mr.  Boker  served  for  a  nominal  sum  without  deriving  some 
incidental  advantages  from  his  situation.”  Of  course  the 
result  will  create  no  surprise,  if  it  accords  with  what  “  the 
public  believed,”  and  if  it  created  no  surprise,  for  that 
reason,  it  could  not  excite  the  sympathy  of  any  honorable 
man.  My  learned  friend  should  have  looked  at  the 
authority  I  had  for  that  statement  before  he  ventured  to 
criticise  it. 

I  have  to  remark  yet  upon  some  observations  that  have 
been  made  on  the  subject  of  the  real  estate.  The  incum¬ 
brances  stated  by  Mr.  Boker  in  his  schedule,  in  1846,  were 
entered  at  $54,500.  My  learned  friend  has  paid  Mr.  Boker 
a  very  equivocal  compliment  in  arguing  that  he  included 
a  promissory  note,  in  the  course  of  renewal  and  reduction, 
as  an  “incumbrance”  on  real  estate.  It  was  actually 
stated  to  you,  sir,  that  Mr.  Boker  included,  as  an  incum¬ 
brance  on  real  estate,  his  promissory  note  discounted  at  the 
Mechanics’  Bank.  I  will  not  stop  to  discuss  that  theory. 
But  there  were  actually  incumbrances  exceeding  this 
$54,500,  and  more  than  were  stated  by  my  learned  friend, 
Mr.  Wharton,  as  appears  in  Mr.  Boker’s  own  writing. 


431 


Tli ere  was  a  mortgage  to  Eli  K.  Price  for  $5,500.  i  read 
from  tlie  long  book  : 

“June  4th,  1845,  by  interest,  Eli  K.  Price,  due  24th  May,  $330.” 

“July  3d,  1846,  by  E.  K.  Price,  mortgage,  paid  May  29th,  $330.” 

I  find  in  a  book  produced  before  you,  in  Mr.  Boker’s 
handwriting,  an  entry  showing  that  that  was  a  mortgage 
on  the  Spruce  street  property.  It  also  contains  a  state¬ 
ment  of  the  purchase  of  that  property  in  1841.  At  that 
time  the  mortgages  were  noted,  in  Mr.  Boker’s  writing,  as 
follows:  “Lewis,  $17,000;  Price,  $5,500;  Johnson,  $5,500; 
Starr,  $8,866.66 — $36,866.66.”  There  were  other  incum¬ 
brances.  I  will  show  you  where  Mr.  Boker  paid  interest 
on  them,  and  paid  some  of  them  off.  There  was  a  ground 
rent  to  Lewis  of  $100  a  year,  and  I  now  present  you  the 
check  that  extinguished  it;  it  is  dated  February  9,  1847. 
I  read  from  the  long  book  that  entry:  “February  9,  1847, 
paid  L.  Lewis  ground  rent,  $1,667.50.” 

I  read  from  the  long  book,  under  date  of  January  7, 
1847,  “paid  on  account  of  mortgage,  A.  D.  Cash,  $701.25.” 
I  have  here  a  statement  in  Mr.  Cash’s  handwriting,  among 
the  papers  produced  by  the  other  side,  of  that  transaction, 
bearing  date  January  8,  1847.  That  appears  to  be  a 
Griffiths  mortgage. 

I  next  refer  to  a  mortgage  paid  off,  of  which  you  heard 
nothing  from  the  other  side.  I  read  from  the  long  book : 
“August  22,  1851,  mortgage  on  Spruce  street  house  paid 
off,  $5,800.”  Then  there  was  a  ground  rent  held  by  L. 
Lewis  of  $275.  I  read  from  the  long  book:  “June  17, 
1846.  By  Lawrence  Lewis,  ground  rent,  $275.”  “Sep¬ 
tember  21,  1847,  Lawrence  Lewis,  6  months  ground  rent, 
due  July  1,  1847,  $137.50.”  “January  10,  ’48.  L.  Lewis, 
ground  rent,  $137.50.”  The  entries  go  down  to  January 
22,  1855,  after  that  the  entry  disappears.  The  principal 
in  1846  was  $4,583.  I  show  you  the  receipts  which 
locate  the  property  bound  by  the  ground  rent  on  “  Spruce 
street.” 
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There  was  not,  therefore,  any  occasion  for  imputing  to 
Mr.  Boker  such  gross  ignorance  as  that  he  imagined  a  note 
discounted  at  the  Girard  Bank  was  an  incumbrance  on  his 
real  estate. 

The  “  incumbrances”  of  $54,500  are  stated  by  my  learned 
friend  to  have  been — 


Insurance  Co.,  Spruce  street . $17,000 

Third  street . . .  15,000 

Broad  street .  9,000 

blew  Jersey  farm . « .  7,000 

Note .  6,500 


$54,500 


Mr.  Auditor,  in  pursuing  the  discussion  of  the  private 
estate,  and  in  view  of  its  great  importance,  as  stated  by  my 
learned  friend  Mr.  Wharton,  and  the  effect  upon  his  cause, 
which,  as  I  read  him,  will  be  fatal,  if  I  succeed  in  demon¬ 
strating  to  you  that  the  increase  of  the  estate  of  Mr.  Boker 
was  not  owing  to  the  overflow  of  his  income,  I  will  ask 
you  to  follow  me,  attentively,  as  I  trace  the  subject  to  its 
conclusion.  I  have  shown  you  there  were  three  sources  of 
income,  and  only  three,  according  to  the  schedule  of  1846. 
The  first  was  the  income  of  real  estate  which  cost,  deduct¬ 
ing  the  liens,  $72,500.  I  proved  to  you  that  that  source 
was  exhausted,  and  more  than  exhausted,  by  the  interest 
on  mortgages,  taxes,  and  repairs.  I  presented  to  you  the 
long  book,  to  satisfy  you  that  the  rents  of  all  the  nine 
houses  mentioned  in  the  schedule  were  regularly  charged 
to  cash  in  that  account,  as  you  will  verify  for  yourself 
when  you  come  to  test  my  accuracy  on  this  subject,  as  I 
desire  you  to  do. 

Secondly.  I  showed  you  the  second  source  of  income, 
viz.,  $5,000  per  year  on  Boker,  Bros.  &  Jones  debt,  and  I 
proved  to  you  that  that  source  was  exhausted  in  expenses, 
leaving  nothing  for  investment  or  compounding. 
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The  next,  and  last,  was  income  derived  from  stocks, 
which  amounted,  in  1846,  to  $3,166,  and  in  the  succeeding 
years,  as  I  proved  to  you,  and  as  you  will  see  by  reference 
to  the  long  book,  ranged  from  that  sum  up  to  $3,500. 
During  five  of  these  years,  I  showed  you  that  one  single 
item  of  expense  exhausted  the  whole  of  that.  Two  of 
these  years  were  spent  by  Chas.  S.  Boker,  Jr.,  in  Europe, 
at  an  expense  to  his  father  of  $3,760  per  annum,  as  con¬ 
ceded  by  the  other  side.  During  two  of  these  years,  Mr. 
Geo.  H.  Boker  was  receiving  $80  per  week,  from  the  Mar¬ 
shall  &  Mann  capital,  amounting  to  over  $4,000 ;  and  in 
one  of  these  years,  a  single  item  of  expense  paid  to  Mrs. 
Boker,  was  $3,300,  so  that,  during  five  of  the  eleven  years, 
the  whole  amount  of  income  was  exhausted  in  the  items  I 
have  just  referred  to.  I  then  exhibited  Mr.  Boker’s 
schedule  of  1850,  and  his  schedule  of  1852.  The  schedule 
of  1850,  made  by  Mr.  Boker  himself,  exhibited  an  increase 
of  $29,200.  His  schedule  of  property  in  1852  amounted 
to  $346,700,  from  which  the  deduction  of  the  incumbrances 
$39,500,  exhibited  a  result  of  $307,200,  to  which  1  added 
$9,000  (because,  in  1846,  the  schedule  of  Mr.  Boker  placed 
the  Hew  Jersey  farm  and  the  house  in  Allentown,  at 
$14,000,  and  the  schedule  in  1852  at  $5,000),  and,  also, 
$40,000  paid  by  him  in  that  year  for  the  Market  street 
stores,  showing  by  his  own  statement,  adding  that  purchase, 
that,  from  1846  to  1852  his  estate  had  increased  to  $356,200, 
being  $142,200  more  than  it  was  in  1846.  It  therefore  ap¬ 
peared  as  a  clear  deduction  of  arithmetical  truth,  that  the 
income  of  Mr.  Boker  could  not  have  furnished  the  means 
to  increase  his  property  to  that  extent. 

I  also  referred  to  t'he  fact  that  five  families  during  portions 
of  these  eleven  years  seemed  to  have  leaned  upon  Mr.  Boker 
for  support  or  assistance.  I  also  showed,  as  to  his  real 
estate,  that  several  properties  were  costly  and  expensive 
investments.  First,  the  house  in  Third  street,  which  cost, 
in  ’46,  $21,000;  next,  the  house  he  lived  in,  in  Walnut 

street,  while  it  was  building  and  after  it  was  furnished  by 
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him;  next,  the  house  adjoining  in  Walnut  street,  and  fur¬ 
niture,  occupied  by  Geo.  II.  Boker;  next,  the  Chestnut 
street  house,  occupied  in  part  by  his  son,  Dr.  Charles  S. 
Boker.  The  last  three  items  cost  near  $70,000,  exclusive  of 
the  furniture ;  the  one  in  Walnut  street  and  the  lot,  $60,000; 
the  buildings  $48,000,  and  the  lot  $10,130 — making  nearly 
$60,000 ;  the  Chestnut  street  house  $10,000.  The  loss  on 
the  New  Jersey  Farm,  which  cost  $12,500,  was  a  serious 
one,  as  you  observe  by  reference  to  the  long  book,  as  most 
farms  are  to  their  city  owners.  I  will  give  you  the  income 
from  that  New  Jersey  farm  from  the  long  book : 


In  1847  the  income  was, . $400 

“  1848  “  “  “  300 

“  1849  “  “  .  348 

“  1850  "  “  “  175 

“  1851  “  “  “  390 

“  1852  “  “  “  400 

“  1853  “  “  “  408. 

“  1854  “  “  “  340 

“  1855  “  “  “  280 

“  1856  “  “  “  200 

“  1857  “  “  “  275 


I  also  corrected  the  error  made  by  the  other  side,  and 
the  very  large  error,  in  reference  to  the  mortgages  on  the 
real  estate  of  Mr.  Boker,  in  1846.  Our  learned  friend 
stated  the  mortgages  at  $48,000  only ;  viz. :  $17,000  upon 
the  houses  in  Spruce  street,  $9,000  upon  the  house  in  Broad 
street,  $15,000  on  the  Third  street  house,  $7,000  on  the 
Jersey  farm.  I  showed  you,  in  addition,  among  others,  the 
mortgage  to  Mr.  Price,  $5,500 ;  the  ground  rent  of  Mr.  Lewis, 
$1,666.67 ;  another  one  of  $275,  principal  $4,583.33 ;  the 
Spruce  street  mortgage,  paid  off  as  appears  by  the  long 
book,  $5,800,  making  $17,550,  showing  that  Mr.  Boker  stated 
the  encumbrances  at  less  than  their  amount,  and  did  not 
make  the  outrageous  blunder  imputed  to  him,  that  the 


435 

note  discounted  in  the  Mechanic’s  Bank,  was  a  lien  upon 
his  real  estate. 

But,  the  view  of  Mr.  Boker’s  pecuniary  status  is  un¬ 
satisfactory,  unless  we  look  at  it  after  he  purchased  the 
Sheaff  stores,  and  the  Chestnut  street  house,  and  had  built 
the  Waluut  street  mansions.  This  period  of  his  financial 
life  occupies  the  last  five  years.  He  bought  the  Sheaff ’s 
stores  on  the  1st  of  November,  1852 ;  he  finished  the 
Walnut  street  house  in  1853;  he  purchased  the  Chestnut 
street  house  in  1855.  You  have  heard  a  great  deal  about 
the  rent  he  received  from  the  Sheaff  stores,  amounting  to 
$6,000  a  year,  which,  for  five  years,  made  $30,000 ;  which 
large  and  brilliant  sum  possessed  in  itself,  inherent  fas¬ 
cination  enough  to  be  counted  by  our  learned  friends 
as  so  much  accrued  wealth,  invested  and  compounded. 
I  will  exhibit  to  you  the  real  nett  income  of  those  in¬ 
vestments.  Mr.  Boker  was  receiving  from  the  Sheaff’s 
stores  $6,000  a  year.  I  find  no  record  of  any  receipt  of 
rent  from  the  Chestnut  street  property,  the  office  of 
which  was  occupied  by  his  son,  the  doctor.  But  while 
he  was  so  receiving  the  rents  of  the  Sheaff’s  stores,  his  son 
George  occupied  one  of  the  Walnut  street  mansions;  he 
occupied  another  himself,  and  his  son  Charles  occupied  part 
of  the  Chestnut  street  house.  The  books  are  barren  of 
entries  for  rent  of  that  house.  Let  us  ascertain  the  nett 
income  of  Mr.  Boker  during  the  time  he  owned  the  estates 
last  mentioned. 

The  rent  of  the  stores  was  $6,000  per  annum ;  interest 
on  the  mortgage  $2,400 ;  the  taxes  on  the  Market  street 
property  for  1857  was  $1,196;  the  taxes  on  the  Walnut  street 
houses  and  furniture  were  $666.37,  of  all  which  I  will  fur¬ 
nish  you  the  proofs.  Here  are  the  bills  and  receipts, 
$1,196.87,  and  $610.50,  and  $55.87.  They  have  been  pro¬ 
duced,  among  the  vouchers  of  Mr.  Boker,  and  appear  in 
his  pass-book  with  the  drawer.  The  mortgage  on  the 
Chestnut  street  property  was  $5,000 ;  interest  $300  per 
year.  I  have  not  the  bill  of  taxes  for  the  Chestnut  street 
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house ;  but  I  presume  I  am  safe  in  stating  that  item  at  $100, 
and  the  water  rents  of  all  these  buildings  at  $75,  and  the 
repairs  at  $200 ;  these  sums  amount  to  $4,931.37,  leaving 
out  of  the  rents,  of  $6,000  a  year,  the  net  income  of 
$1,068.63. 

That  sum  was  the  interest,  about  one  per  cent.,  derived 
from  the  following  investments  of  cash  which  Mr.  Boker 
paid  out  of  his  supposed  overflow  of  income: 


Houses  aud  lots  on  Walnut  street, . $59,000 

Sheaff’s  stores, .  40,000 

Chestnut  street  house, .  5,000 


Total, . $104,000 


The  rents  of  the  Market  street  stores,  therefore,  were  not 
compounded  as  my  learned  friend  supposed.  I  have  shown 
you  that  the  added  income,  after  these  large  investments, 
was  not  certainly  more  than  $1,000  in  excess  of  the  sources, 
which  I  have  already  demonstrated,  by  entries  in  the  long 
book  and  pass  books,  had  been  exhausted,  and  more  than 
exhausted,  so  that  there  was  no  overflow  of  income  to 
invest. 

My  learned  friend,  Mr.  Wharton,  in  discussing  Mr. 
Boker’s  annual  expenses,  says,  that: 

“During-  the  twelve  years  under  consideration,  as  derived  from  these 
two  sources,  to  witr  the  long  book,  and  Boker  Bros.  &  Jones’  books, 
they  amounted  to  $91,706.11.” 

To  that  sum  he  added  furniture,  $10,348,46,  and  the  ex¬ 
penses  of  his  son  in  Europe  $7,521.48,  total,  $109,576.05, 
“  which  made,”  as  Mr.  Wharton  said, 

“The  annual  expenses  of  Mr.  Boker,  $9,131.04.” 

I  have  not  looked  into  the  details  of  this  figuring,  to  see 
if  it  is  correct.  I  fancy  it  is  about  as  erroneous  as  any 
of  the  matters  I  have  been  handling,  and  I  will  give  you 


437 


« 


the  reason.  The  pass-books  of  Boker  Bros.  &  Jones,  alone, 
show  about  $60,000  of  payments,  which  consumed,  not 
only  the  $5,000  a  year,  Avhich  was  annually  credited  for 
interest  on  Mr.  Boker’s  capital  in  the  firm,  but  $5,000  of 
the  capital  between  1846  and  1848.  No  one  can  inspect 
the  long  book  without  observing  that  the  outlays  entered 
in  it  very  far  exceed  $45,000  in  twelve  years,  viz.:  $3,800 
a  year,  and  thus  exposing  the  error  of  my  learned  friend’s 
figuring. 

I  will  proceed  to  show  you  other  sums  paid  by  Mr.  Bo¬ 
ker  out  of  the  supposititious  overflow  of  his  income,  and 
proVe  them  to  you  as  I  go  along.  I  will  show  you  a  form¬ 
idable  array  of  payments,  which  will  thoroughly  erase  from 
your  mind  any  impression,  if  it  ever  existed,  that  the 
money  represented  an  overflow  of  income.  I  shall  refer 
exclusively  to  the  Long  Book,  and  not  at  all  to  the  pass 
books  of  Boker,  Bros.  &  Jones.  The  improvements 
on  the  New  Jersey  farm,  called  “  Cream  Bidge,”  in 
the  Long  Book,  cost  $2,689.59.  I  have  a  schedule  of 
the  entries  here  to  present  to  you  to  test  my  accuracy  : 

Nov.  4,  1846,  Ogle  &  Watson,  carriage,  $528.  “  Charles 

B.  Thorn,  $300.”  This  is  the  first  payment  for  a  property 
in  Rochester,  purchased  by  Mr.  Boker,  called  in  his  Long 
Book  “  Rochester  Mills.” 

Jan.  7,  1847,  (still  reading  from  the  Long  Book,)  paid  on 
account  of  mortgage  A.  D.  Cash,  $701.25. 

March  28,  1847,  paid  Charles  B.  Thorn,  $500. 

Reb.  9,  1847,  L.  Lewis,  ground  rent,  $1,667.67. 

April  29,  1847,  paid  Charles  B.  Thorn,  $500. 

May  24,  1847,  “  “  $600. 

June  3,  1847.  Paid  on  account  of  Walnut  street  lot, 
$4,304. 

June  4,  1847.  Paid  Charles  B.  Thorn,  $500. 

June  17,  “  “  “  $500. 

July  13,  “  “  “  $500. 

Aug,  5,  “  “  “  $300. 
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Jan.  29;  1848.  Walnut  street  lot,  $4,264.50. 

April  7,  1848.  For  four  feet  on  Walnut  street,  $896.75. 

Aug.  26,  1849.  Paid  Charles  B.  Thorn,  $500. 

May  2,  1850.  Pew,  St.  Mark’s,  $475. 

July  2,  1850.  Rochester,  $333.66. 

Dec.  27,  1850.  David  S.  Brown,  one  share  in  the  Manu¬ 
facturing  Mills,  $3,435. 

Jan.  6,  1851.  Steamship,  $2,000. 

Feb.  10,  1851.  Gloucester  Land  Co.,  $500. 

March  4,  1851.  200  shares  Mechanics’  Bank,  $5,718. 

March  19,  1851.  Philada.  Insurance,  $250. 

May  6,  1851.  “  $250. 

June  27,  1851.  Instalment,  Church  on  Locust  street, 
$250. 

Aug.  22,  1851.  Pennsylvania  Steamship,  $1,000. 

Aug.  22,  1851.  1  share  in  Gloucester  Factory,  $5,800. 

Aug.  22,  1851.  Mortgage  on  Spruce  street  house  paid 
off;  $5,800. 

Aug.  30,  1851.  Coal  lands,  $2,500. 

Aug.  30,  1851.  13  shares  Girard  Bank,  $160.87. 

ISTov.  28, 1851.  Pennsylvania  Steamship,  $2,000. 

Dec.  26,  1851.  Ten  feet  rear  Walnut  street,  $674.16. 

Jan.  4,  1852.  Rochester  property,  $328.54. 

Jan.  23,  1852.  Western  Insurance,  $250. 

Sept.  5,  1853.  Martin,  ground  rent  Locust  street  prop¬ 
erty,  $5,551.11. 

Dec.  19, 1853.  Mutual  Ins.  mortgage,  paid  off,  $5,291.77. 

No  date.  Academy  of  Music,  $800. 

1853  and  1854.  Broad  Top  subscriptions,  $2,500. 

Entries  of  payments  in  the  Long  Book  cease  in  1855. 
This  is  to  be  regretted  for  many  reasons. 

While  upon  this  subject,  I  call  your  attention  to  an 
error  I  made  in  my  opening  argument,  in  favor  of  the 
other  side.  I  supposed  that  the  receipts  on  the  Long 
Book,  from  Mr.  Benson,  amounting  to  $20,000,  represented 
Mr.  Boker’s  own  funds,  and  included  that  sum  in  that  con- 
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nection.  But  my  learned  friend,  Mr.  Montgomery,  page  9 
of  the  82d  day  of  his  argument,  said  : 

“  But  here  I  will  mention  for  his  information  (meaning  me)  that  the 
three  Benson  items  of  receipts  were  not  Mr.  Boker’s  property,  but  be¬ 
longed  to  Mrs.  Jones,  and  this  is  also  the  case  of  MoOreas’  item  of 
payment,  $9,566.34.” 

The  detailed  sums,  just  given  you,  amounting  to 
$70,290.87,  are  to  be  added  to  the  sum  stated  by  my  friend, 
Mr.  Wharton,  viz.:  $109,576.05,  making  $179,866.92,  all 
which  (and  more  too,  as  I  shall  show,)  are  treated  by  my 
learned  friends  to  be  the  result  of  the  nett  income  of  Mr. 
Boker,  and  the  overflow  of  it ;  a  conclusion,  but  for  the 
profound  respect  I  entertain  for  the  learned  gentlemen,  I 
should  characterize  as  absurd. 

I  presume  you  will  accept  Mr.  Boker’s  own  entries  as  proof 
of  the  outlays  I  have  just  noticed.  I  will  now  add  much 
and  many  more :  $40,000  paid  for  the  Market  street  prop¬ 
erty  ;  $5,000  for  the  Chestnut  street  property ;  $48,000  for 
building  the  Walnut  street  mansions;  14,577  for  building 
the  Locust  street  houses ;  the  Mechanics  Bank  debt, 
$7,000;  making  $294,441.92,  (not  scrutinizing  the  expenses 
on  the  Long  Book,  which  I  aver  will,  on  inspection,  ex¬ 
ceed  Mr.  Wharton's  estimate,)  being  the  magic  production 
of  the  income  of  Mr.  Boker. 

It  is  known  to  jmu  and  to  me,  and  to  all  of  us,  the  diffi¬ 
culty  of  investing  money  from  the  overflow  of  income.  It 
requires  an  affluent  annual  income  to  be  able  to  do  so, 
The  piling  up  from  such  investments  a  fortune  of  300,000, 
or  $400,000,  is  the  long  and  laborious  work  of  years.  No 
one,  in  eleven  years,  has  ever  laid  by  such  an  amount  out 
of  such  an  income,  subject  to  such  expenses,  as  Mr. 
Boker’s. 

I  submit  to  you  upon  the  proof,  and  I  trust  you  will 
report  to  the  court,  that  it  is  a  fact  in  this  cause,  that  Mr. 
Boker’s  outlays,  and  the  increase  of  his  estate  could  not 
have  been,  and  were,  not  the  result  of  his  income,  but  must 
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have  been,  and  were,  the  result  of  the  unlawful  gains  which 
the  evidence  in  this  cause  has  traced  into  his  hands. 

It  is  remarkable  that  in  all  the  statements  and  tables 
presented  by  the  other  side,  the  numerous  items  in  the  long 
book,  called  “  Guarantee  Girard,”  and  “  Guarantee,”  are 
omitted.  They  were  among  the  gains  of  Mr.  Boker,  as  we 
have  always  contended,  on  bank  money;  we  have  called 
for  explanation,  but  none  has  been  given.  If  any  one  of 
these  items  had  been  explained  it  might  have  furnished 
ground  for  inference  or  theory,  but  on  this  subject  the  evi¬ 
dence  and  the  argument  are  a  blank. 

I  regret  very  much  that  we  have  so  few  of  Mr.  Boker’s 
checks  entered  in  the  pass  books.  We  do  not  charge  that 
they  have  been  destroyed  or  suppressed  ;  but  I  regret  very 
much  they  are  not  here.  Among  those  which  have  been 
produced,  you  find  his  checks  for  taxes  on  Crescentville 
and  the  Fifth  street  store.  Others  of  these  checks  give 
you  some  information  of  the  extent  and  nature  of  some 
of  Mr.  Boker’s  expenses.  The  following  are  checks  in  1856  : 


Jan.  17,  pay  W.  F.  Carpenter  or  order  for  Dr. 

Boker . 

Jan.  17.  Pay  Dr.  Boker  or  bearer . 

Jan.  31.  “  ,  . 

Feb.  18.  Pay  Mrs.  S.  Martin,  for  Dr.  Boker,  or 

order . 

“  19.  Pay  Mrs.  Martin,  or  bearer . 

“  21.  Pay  Dr.  Boker,  or  bearer,  for  coal . 

Mar.  14.  Pay  Dr.  Boker,  or  order . 

U  U  U  (l 


“  20. 
Apl.  3. 
“  5. 

“  17. 
May  3. 
«  12. 
“  15. 


U  U 

U  U 

Pay  George  II.  Boker;  or  order . 

It  U 

Pay  Dr.  Boker . . 

U  <1  k 

“  “  (for  ice) . 


$184 

50 

75 

25 

20 

25 

35 

53 

75 

70 

150 

20 

60 

20 

10 
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May  15.  Pay  Dr.  Boker .  §85 

June  2.  “  “  60 

“  4.  “  “  10 

“  23.  Pay  Dr.  C.  S.  Boker .  10 

“  29.  “  “  110 

July  3.  “  “  Atlantic  City .  100 

“  14.  Pay  Dr.  Boker  for  Mrs.  Martin .  25 

Sept.  2.  Pay  Dr.  Boker .  50 

“  3.  “  “  or  bearer .  32 

“  10.  “  “  .  25 

Aug.  14.  Pay  Dr.  Boker . 35 

“  “  Pay  William  E.  Cardwell  &  Co .  133 

Sep.  20.  Pay  Dr.  Boker,  or  order .  30 

“  22.  *'  “  for  Mrs.  Martin .  70 

26.  “  “  “  .  26 

“  “  “  “  or  order .  50 

Oct.  2.  “  "  .  75 

“  8.  “  “  for  Mrs.  Martin .  16 

“  9.  Pay  to  George  II.  Boker,  or  order .  50 

“  10.  Pay  Mrs.  Martin,  or  bearer .  10 

“  16.  Pay  to  Mrs.  M.  B.,  or  bearer .  10 

“  16.  Pay  Dr.  Boker .  75 

“  21.  Change  for  George  II.  Boker .  10 

“  28.  Pay  Mrs.  Martin . 20 

Nov.  19.  “  “  .  10 

“  24.  “  “  or  order .  20 

Dec.  3.  Pay  Dr.  Boker,  or  order .  100 

“  8.  Pay  Jno.  Pennington  &  Son,  or  order...  157  81 

Jan.  2.  To  the  same  firm .  141  88 

Dec.  24.  Pay  Mrs.  Martin,  for  Dr.  Boker .  20 

Jan.  2.  Pay  George  H.  Boker  (coal) .  85 

Nov.  20.  Coal  bill,  Dr.  Boker .  15 

Apl.  17.  Bailing  for  house  in  Walnut  street .  1006  74 


You  observe  this  last  item  was  in  1856,  and. consumed 
a  year  of  Mr.  Boker’s  added  income,  to  which  I  called  your 
attention.  I  had  not  observed  this  clieck  when  I  did  so. 
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July  10.  Lehigh  coal  delivered  to  George  II. 

Boker,  with  receipt .  $164 

Next  in  1855. 

Nov.  30.  Pay  Dr.  C.  S.  Boker,  goods  purchased 

by  Mrs.  Martin . . .  $239  32 

Mrs.  Martin  bought  these  goods  at  Mr.  Thomas’  auction, 
and  Mr.  Boker  paid  for  them.  I  read  from  the  private 
receipt  book  of  Mr.  Boker  as  follows:  “Received  No¬ 
vember  30,  1855,  of  C.  S.  Boker,  $239.32,  for  bill  of  Mrs. 
Martin. 


Nov.  22. 

Paid  Mrs.  Martin,  for 

Dr.  Boker . 

...  $75 

Oct.  29.  Pay  Mrs.  Martin,  or  order . 

(that  is  not  endorsed.) 

...  50 

Dec.  31. 

Pay 

to  Dr.  Boker,  or  bearer . 

....  50 

“  19. 

({ 

U 

U 

....  135 

“  25. 

U 

u 

(( 

....  25 

“  24. 

U 

u 

u 

....  30 

“  30. 

a 

u 

u 

....  30 

Nov.  1. 

u 

u 

u 

....  20 

Oct.  25. 

u 

t( 

(( 

....  45 

“  15. 

<( 

u 

« 

.  20 

“  9. 

a 

u 

u 

....  20 

Sept.  25. 

u 

Carpets 

....  100 

Dec.  19. 

u 

G.  II.  Boker. 

....  100 

“  18. 

a 

U 

....  44 

“  8. 

u 

Dr.  Boker. 

.  15 

“  18. 

u 

(( 

....  20 

Aug.  23. 

(( 

a 

....  150 

“  18. 

u 

(( 

....  120 

“  8. 

u 

u 

....  117 

June  27. 

t( 

u 

.  10 

Apl.  14. 

u 

(( 

....  150 

u  u 

(( 

(( 

...  19 

“  25. 

u 

G.  II.  Boker 

.  25 

“  21. 

(( 

.  15 

Nov.  5. 

u 

Dr.  Boker, 

.  20 

Jan.  29. 

(( 

G.  II.  Boker. 

.  100 

“  2. 

u 

a 

.  10 
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You  have  also  some  information  from  the  private  receipt 
books  of  Mr.  Boker  of  the  extent  and  nature  of  his  expenses 
for  furnishing  his  own  house  and  his  son’s : 


July  23d, 

1853. 

Joseph  S.  Natt . 

$277.00  . 

..Receipt  to  C.  S.  Boker 

May  10th, 

1S54. 

Keichanbach  piano . 

425.00  . 

tt 

G.  11.  Boker. 

“  i3d, 

It 

Natt . 

410.00  . 

tt 

“ 

“  23d, 

(  ( 

W.  H.  Carry  1 . 

373.64  . 

St 

C.  S.  Boker. 

Feb.  9th, 

it 

A.  Lejambre . 

500.00  . 

“ 

G.  Boker. 

“  22d, 

it 

do  . 

500.00  . 

tl 

tl 

Mar.  10th, 

It 

do  . . . 

500.50  . 

“ 

1 1 

“  27th, 

ti 

do  . 

500.00  . 

(( 

tl 

“  31st, 

it 

Murphy  &  Yarnall . 

300.00  . 

it 

G.  H.  Boker. 

“  2d, 

It 

250.00  . 

1 1 

“  27th, 

it 

do  . 

200.00  . 

1 1 

G.  Boker. 

Ap’l  17th, 

ti 

do  . 

150.00  . 

C.  S.  Boker. 

“  24th, 

it 

A.  Lejambre . 

500.00  . 

it 

G.  Boker. 

May  10th, 

tl 

J.  H.  Orne . 

200.00  . 

it 

“ 

“  15th, 

It 

A.  Lejambre . 

150.00  . 

it 

“  30th, 

it 

do  . 

250.00  . 

ll 

June,  12th, 

do  . 

500.00  . 

G.  H.  Boker- 

“  23th, 

it 

J.  H.  Orne . 

200.00  . 

“ 

C.  S.  Boker. 

“  24th, 

it 

Murphy  &  Yarnall . 

300.00  . 

“ 

G.  H.  Boker. 

July  10th, 

It 

Baily  &  Co . 

300.00  . 

C.  S.  Boker. 

“  13th, 

ti 

Tyndale  &  Mitchell . 

300.00  . 

it 

“  9th, 

1 1 

do  . 

200.00  . 

it 

“  25th, 

It 

Baily  &  Co . 

200.00  . 

it 

it 

“  2Sth, 

It 

J.  H.  Orne . 

200.00  . 

“ 

tt 

“  31st, 

it 

Cornelius  &  Baker . 

.  200.00  . 

“ 

a 

Aug.  5th, 

it 

'  Tyndale  &  Mitchell . 

.  200.00  . 

u 

“  9th, 

ii 

Bailey  &  Co . 

96.13  . 

tt 

“  15th, 

ti 

J.  &  B.  Orne . 

.  100.69  . 

ll 

n 

ll  It 

it 

Tyndale  &  Mitchell . 

.  200.00  . 

a 

«  19th, 

tt 

A.  Lejambre . 

..  300.00  . 

ll 

C.  Boker. 

“  28th, 

it 

J.  H.  Orne . 

.  200.00  . 

G.  H.  Boker. 

“  31st, 

it 

Cornelius,  Baker  &  Co.. 

..  200.00  . 

tt 

C.  Boker. 

Sept.  11th, 

l  l 

Bailey  &  Co . 

..  250.00  . 

“ 

C.  S.  Boker 

a  a 

tl 

A.  Lejambre . 

..  250.00  . 

It 

(( 

“  22d 

.  tl 

Tyndale  &  Mitchell . 

..  200.00  . 

“ 

G.  H.  Boker. 

Oct.  4th 

It 

Cornelius,  Baker  &  Co.. 

..  200.00  . 

tl 

It 

“  13th,  “ 

A.  Lejambre,  in  full.... 

..  239.48  . 

it 

G.  Boker. 

“  20th 

it 

J.  H.  Orne . 

..  200.00  . 

“ 

G.  H.  Boker. 

Nov.  21st 

It 

do  . 

..  200.00  . 

( 

C.  S.  Boker. 

Dec.  18th 

It 

Tyndale  &  Mitchell . 

..  236.88  . 

“ 

G.  H.  Boker. 

“  9th 

It 

G.  J.  Henkels . 

..  100.00  . 

(( 

Mr.  Boker. 

Jan.  16th 

It 

J.  H.  Orne . 

..  200.00  . 

ll 

G.  Boker. 

n  u 

tt 

Howell  &  Bro . 

..  200.00  . 

it 

ll 

The 

receipt  book  shows  receipts  for  $112.50  per  month 

for  carriage  hire,  making  $1,350  per  year. 

My 

learned  friend,  Mr. 

Montgomery, 

in 

commenting 

upon 

the 

subject  of  this 

investigation 

into 

the  private 

estate 

and 

expenses  of  Mr.  Boker,  said : 

V 
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“  Such  an  examination  adds  a  new  terror  to  death.  It  would  be  bad 
enough  if  a  man  were  to  die  conscious  that  his  family  expenses  would 
be  so  pryed  into,  but  it  is  monstrous  that,  with  Mr.  Boker's  means, 
our  friends  should  have  chosen  so  to  treat  his  estate  as  to  put  us  to 
this  inquiry.” 

These  remarks  astonished  me.  We  did  not  inaugurate 
this  investigation  at  all ;  we  did  not  introduce  it  before 
you  ;  it  was  introduced  by  the  other  side  formally.  It  has 
been  treated  by  my  learned  friend,  Mr.  Wharton,  as  a 
-  matter  of  great  importance,  and  if  there  be  any  thing 
disagreeable  in  the  discussion  of  it,  (I  use  the  word  disa¬ 
greeable  only  in  the  sense  of  an  investigation  into  family 
expenses),  it  is  due  entirely  to  the  party  who  introduced 
the  subject  before  you.  The  bank  is  not  responsible  for 
it  at  all.  But  the  introduction  of  the  subject  has  shed 
light  upon  the  general  merits  of  the  cause,  and  has  resulted 
in  showing,  to  absolute  demonstration,  that  Mr.  Boker’s 
outlays  did  not  come  out  of  his  income. 

Mr.  Auditor,  the  result  of  this  cause  will  be  of  great  im¬ 
portance  to  this  community.  All  the  questions,  in  fact  the 
entire  code,  of  law  and  equity,  relating  to  confidential 
relations,  come  up  for  judgment,  and  the  result  will,  for  a 
century,  perhaps,  establish  the  law  throughout  this  good 
old  commonwealth,  for  the  government  of  officers  of  cor¬ 
porations,  and  the  protection  of  their  constituent  corpora¬ 
tions.  It  is  almost  impossible  to  estimate  the  influence, 
value,  and  the  importance  of  the  rules  of  law  and 
equity  which  will  so  become  part  of  the  law  of  Penn¬ 
sylvania.  The  name  of  the  corporations  transacting 
business  in  this  commonwealth  is  “legion;”  the  amount 
invested  in  corporation  property  is  incalculable.  Every 
variety  of  corporate  property  and  investments  in  cor¬ 
porations,  railroad  and  canal  companies,  iron  companies, 
coal  companies,  in  short  every  species  of  private  as  well  as 
public  corporations,  all  will  be  the  subject  of  protection  by 
the  law  which  I  trust  will  be  announced  in  the  result  of 
this  cause.  And  I  trust  also  that  the  rules  of  law  to  be 
announced,  will  endure  for  all  time  to  come,  for  the 
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government  of  agents  and  officers  of  corporations,  and  all 
other  persons  acting  in  a  confidential  or  fiduciary  capacity, 
into  whose  hands  comes  the  money  of  other  people. 

I  'Will  now  lay  before  you  the  authorities  upon  the  vari¬ 
ous  subjects  discussed  before  you,  and  I  am  enabled  to  do 
so  by  the  research  of  my  learned  colleague,  Mr.  Brewster. 
These  authorities  will  refer  to  the  following  subjects  : 

First.  The  measure  of  damages  against  Avrong  doers. 

Second.  Accounts  of  agents  or  trustees  reopened  and  in¬ 
vestigated  after  a  great  lapse  of  time. 

Third.  Usury  received  by  an  agent,  recoverable  by  the 
principal. 

Fourth.  That  in  the  performance  of  the  duty  of  a  Director 
or  Directors,  it  is  not  incumbent  upon  him  or  them  to  sus¬ 
pect  the  officers  of  a  corporation. 

Fifth.  That  the  President  of  a  corporation  cannot  shift 
responsibility  upon  the  Directors,  nor  one  co-trustee  upon 
another. 

Sixth.  That  bonuses,  or  private  benefits  to  Directors  of 
corporations,  are  frauds. 

Seventh.  That  concealment  or  disguise  by  officers  of  a 
corporation  are  frauds. 

Eighth.  That  “imperfect  information”  is  concealment. 

Ninth.  That  payments  by  an  agent  of  the  money  of  a 
principal,  contrary  to  law  or  public  policy,  are  not  recover¬ 
able  against  the  principal,  nor  allowed  as  credits  in  the 
agents  account. 

Tenth.  That  agents  of  a  bank  are  forbidden  to  have  any 
personal  interest  in  transactions  in  Avhich  the  bank  is  con¬ 
cerned. 

Eleventh.  That  ratification  to  be  effectual  and  valid, 
must  be  founded  upon  full  information.  In  fact,  so  strongly 
is  this  rule  announced,  that  it  is  said,  that  ratification  Avith- 
out  knowledge,  is  an  effect  without  cause. 

Twelfth.  That  it  is  the  duty  of  agents  to  keep  accounts, 
and  to  report  information  to  their  principals. 

Thirteenth.  That  the  word  trustee,  in  point  of  laAv  and 
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equity  means,  and  includes,  all  persons  acting  in  confidential 
or  official  relations. 

Fourteenth.  That  a  vote  of  the  Directors  of  a  corpora¬ 
tion  will  not  protect  one  of  its  offieers  in  an  act  forbidden 
by  the  charter  or  by  laws. 

Fifteenth.  That  Directors  cannot  delegate  authority  es¬ 
pecially  committed  to  them  by  the  charter  of  the  corpora¬ 
tion. 

Sixteenth.  This  head  refers  to  confidential  relations 
generally,  including  the  subject  of  the  duties,  rights,  and 
obligations  of  agents,  officers,  and  trustees. 

As  to  the  measure  of  damages,  the  authority  I  quote  is, 
Armory  vs.  Delaminie  :  1  Strange,  505. 

“  The  plaintiff,  a  chimney  sweeper’s  hoy,  found  a  jewel  and  carried  it 
to  the  shop  of  the  defendant,  (who  was  a  goldsmith,)  to  know  what  it 
was  worth.  The  defendant  offered  three  half-pence  for  it  to  the  boy, 
who  refused  to  take  it  and  demanded  the  jewel ;  but  the  defendant 
handed  him  back  the  socket  without  the  stone.” 

Several  of  the  trade  were  examined  to  prove  what  a 
jewel  of  the  finest  water  would  be  worth,  and  the  Chief 
Justice  instructed  the  jury,  that  unless  the  defendant  pro¬ 
duced  the  jewel  and  proved  its  value,  they  should  presume 
the  value  of  it  to  be  the  highest  value  of  the  finest 
jewel,  and  that  such  must  be  the  measure  of  damages,  which 
they  accordingly  did. 

Under  the  head  of,  “Accounts  reopened  and  investigated 
after  a  great  lapse  of  time'1 

The  first  authority  is  Vernon  vs.  Vawdry,  2  Atkyns,  119. 

“  If  there  are  only  mistakes  and  omissions  in  a  stated  account,  the 
party  objecting  shall  be  allowed  no  more  than  to  surcharge  and  falsify  ; 
but  if  it  is  apparent  to  the  court,  that  there  has  been  fraud  and  imposi¬ 
tion,  the  decree  must  be,  that  the  whole  shall  be  opened 

notwithstanding  it  was  a  stated  account  of  23  years  standing. 

The  next  case,  Dawson  vs.  Dawson,  1  Atkyns,  1. 

“  To  support  a  stated  account,  it  is  not  sufficient  to  say  that  there 
has  been  a  dividend,  which  implies  an  account  stated;  for  a  dividend 
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may  be  made  upon  a  supposition  that  the  estate  will  amount  to  so 
much ;  but  it  is  still  subject  to  an  account  that  may  be  taken  after¬ 
wards.” 

The  next  case  is  Lord  Hardwicke  vs.  Vernon,  4  Vesey, 
411.  The  Lord  Chancellor  said  : 

“  The  accounts  having  been  so  improperly  kept,  when  Lord  Hard¬ 
wicke  began  to  look  into  his  own  affairs,  they  came  to  this  arrange¬ 
ment;  that  an  accountant  should  be  employed  to  prepare  a  statement 
of  the  accounts  in  a  regular  form.  It  appears  perfectly  understood 
on  both  sides,  that  the  account  should  be  stated  as  drawn  up  by  Rus¬ 
sell,  and  so  far  as  he  had  gone,  it  is  admitted  to  be  an  account  that  was 
not  to  be  unravelled,  but  subject  to  such  errors  as  had  not  then  been 
suggested. 

Beaumont  vs.  Boultbee,  5  Vesey,  485.  The  Court  ruled 
(on  p.  491.) 

“  With  regard  to  the  neglect  in  many  cases,  that  will  have  consid¬ 
erable  effect ;  but,  I  do  not  know  a  possible  case  in  which  a  confiden¬ 
tial  agent  and  steward,  can  impute  negligence  to  his  employer,  for  it 
is  his  duty  to  render  an  account,  and  a  fair  account,  to  his  principal, 
and  distinctly  to  apprise  him  of  the  whole  right  he  has.  It  is  not  for  him 
to  say,  that  a  person  has  been  guilty  of  neglect,  whose  negligence  it 
was  his  duty  to  guard  against,  with  regard  to  his  transactions  with  all 
persons,  but  particularly  with  regard  to  himself.  As  to  the  colliery 
of  which  Boultbee,  as  steward,  obtained  a  lease,  it  is  obvious  Sir  Geo. 
Beaumont  was  not  instructed,  as  he  ought  to  have  been,  by  any  person 
acquainted  with  the  subject,  as  to  the  nature  of  that  engagement, 
which  the  owner  of  a  colliery  enters  into  with  a  tenant.  The  allow¬ 
ance  to  be  made  for  over  getting  the  coal  cannot,  with  any  justice  to 
the  landlord,  be  postponed  to  the  end  of  the  lease.  It  is  very  fair, 
that  the  deficiency  of  one  year  should  be  compensated  by  the  excess 
of  another ;  but  nothing  can  be  more  detrimental  to  the  landlord  than 
to  postpone  that  settlement  to  the  end  of  the  lease.” 

Same  book,  page  494,  tbe  Court  ruled : 

“  The  account  can  be  taken  now,  as  well  as  at  any  time.  The  ques¬ 
tion  is  not  merely  between  landlord  and  tenant,  but  between  persons, 
in  one  of  whom,  as  the  answer  states,  the  most  implicit  confidence  was 
placed  by  the  other,  to  receive  the  whole  rents  of  this  estate,  and  at 
the  same  time,  letting  him  a  lease  of  part  of  it,  which  lease  he  has  no 
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right  to  defend,  as  the  answer  states  it,  as  any  other  person  may  defend 
it.  He  cannot  divest  himself  of  the  character  of  steward.” 

Same  case  7  Yesey,  p.  599,  the  syllabus  is : 

“Accounts  opened  and  a  general  account  decreed  against  an  agent 
who  was  also  a  tenant  to  his  principal  in  respect  to  fraud. 

“The  character  of  agent,  accompanying  him  in  his  situation  as  ten¬ 
ant,  deprives  him  of  the  benefit  of  an  objection,  that  might  be  compe¬ 
tent  to  another  person  ;  as,  the  laches  of  the  plaintiff  in  not  bringing 
forward  the  demand  at  an  earlier  period.” 

The  decree  was  affirmed  on  a  rediearing. 

“Accounts  settled,  without  vouchers,  upon  confidence,  not  to  be 
considered  settled  against  their  principal,  without  liberty  to  surcharge 
and  falsify.” 

Same  case,  11  Yesey,  359,  Lord  Chancellor  Elden,  said: 

“  I  suppose  the  answer  is,  that  Boultbee  was  under  covenant  to  have 
a  good  fire  engine  all  the  time,  and  it  was  to  be  left  at  the  end  of  the 
term  ;  and  that  the  engine  that  did  for  a  stipulated  quantity,  would 
do  for  the  excess.  It  comes  all  to  the  same  thing.  I  can  easily  conceive 
and  perhaps  the  truth  may  be,  that  the  defendant  may  not  have  allow¬ 
ance  enough ;  but  where  a  man  chooses^  to  embark  on  a  concern  of 
mine,  without  my  leave,  if  he  does  not  come  off  quite  so  well  as  if  he 
had  made  a  previous  contract,  he  must  take  the  consequences.” 

The  next  case  is  Middleditch  v.  Sharland,  5  Yesey  87. 

Syllabus:  “On  suspicious  circumstances  in  the  answer,  a  general 
account  was  decreed  against  a  steward,  notwithstanding  a  receipt  in 
full ;  which  was  allowed  only  as  proof  of  the  particular  payment,  not  of 
a  general  release  or  discharge  upon  an  account  stated  :  though,  under 
circumstances,  it  might  have  that  effect.” 

On  page  90  it  was  ruled  by  the  Master  of  the  Kofis. 

“  This  receipt  is  not  sufficient  to  entitle  the  defendants  to  set  it  up  as 
an  absolute  bar  of  all  demands,  when  I  see  the  answer,  stating  that  she  did 
not  choose  to  have  a  running  account,  and  the  other  circumstances,  and 
admitting  that  she  was  frequently  disordered  in  her  mind ;  for,  from  the 
nature  of  his  employment,  he  imposed  upon  himself  the  duty  of  keep¬ 
ing  accounts,  not  only  out  of  justice  to  his  employer,  but  to  himself.  I 
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do  not  wish  to  encourage  any  gentleman  in  not  keeping  any  accounts 
whatsoever.” 

Pa^e  91 : 

“This  defendant  asserts,  that  during  the  time  he  did  receive  certain 
sums  for  the  use  of  the  testatrix  he  regularly  accounted  for  them.  He 
does  not  swear  he  kept  no  accounts  ;  but  he  produces  none.  By  hold¬ 
ing  this  instrument  a  bar,  I  should  establish  an  extremely  bad  prece¬ 
dent.  At  the  same  time,  I  do  not  mean  to  say,  that  in  no  case  what¬ 
soever,  such  an  instrument  cannot  stand.  I  know  the  disadvantage 
under  which  persons,  in  these  circumstances,  labor  in  the  master’s  office. 
Suppose  she  never  would  give  him  a  voucher,  how  could  he  prove  pay¬ 
ment?  That,  perhaps,  if  he  could  prove  it,  with  an  account  kept  by 
himself,  would  do.  But,  under  the  circumstances  disclosed  by  this 
answer,  I  do  not  see  such  a  case  set  up  as  will  excuse  him,  as  steward, 
for  this  monstrous  negligence  in  keeping  no  account  whatsoever. 
Therefore,  I  am  of  opinion,  that,  for  the  sake  of  the  precedent,  I  am 
bound  to  direct  an  account  for  all  dealings  and  transactions  between  the 
testatrix  and  the  defendant  concerning  her  estate,  &c. ;  and  declare  that 
the  receipt  in  the  pleadings  mentioned,  is  to  be  conclusive  evidence  of 
the  payment  of  £280,  but  is  not  to  have  the  effect  of  a  release  or  dis¬ 
charge  to  the  defendant.” 

The  next  case  is  Oldaker  vs.  Lavender,  6  Simons,  239  : 

“  By  articles  of  partnership,  it  was  agreed  that  just  and  true  accounts 
should  be  made  out  half  yearly,  and  signed  by  the  partners,  and  that 
such  accounts  should  not  afterwards  be  called  in  question,  except  for 
errors  discovered  in  the  lifetime  of  all  the  partners.  The  accounts 
were  made  out  by  one  of  the  partners,  and,  after  the  death  of  two  of 
the  other  partners,  it  was  discovered  that  the  accounts  were  fraudulent. 
The  court  had  held,  that  the  fourth  partner  was  entitled  to  have  the 
accounts  of  the  partnership  taken  from  the  date  of  the  articles.” 

Hart  vs.  Ten  Eyck,  2  Johnson’s  Ch.  R.  108 : 

“If  a  person,  having  chargejof  the  property  of  another,  so  confounds 
it  with  his  owm  that  it  cannot  be  distinguished,  he  must  bear  all  the  in 
convenience  of  the  confusion,  and  he  must  distinguish  his  own  property 
or  lose  it ;  and  if  damages  are  given  against  him  it  will  be  to  the  utmost 
value  of  the  article. 

The  court  held: — “If  a  party  having  charge  of  the  property  of 
others,  so  confounds  it  with  his  own,  that  the  line  of  distinction  cannot 
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be  traced,  all  the  inconvenience  of  the  confusion  is  thrown  upon  the 
party  who  produces  it.  and  it  is  for  him  to  distinguish  lbs  own  property, 
or  lose  it.  If  it  be  a  case  of  damages — damages  are  given  to  the  ut¬ 
most  value  that  the  article  will  bear.” 

Page  110: 

“The  charges  which  have  been  made  out  against  the  defendants  are 
all  torts  and  breaches  of  trust.  They  differ  essentially  from  cases  of 
damage  founded  on  breaches  of  contract.  Here  has  been  a  continued 
series  of  bad  faith,  and  it  is  requisite  to  the  character  of  public  justice, 
and,  for  example’s  sake,  that  the  injured  party  should  be  completely 
indemnified,  and  that  the  other  should  answer  for  all  the  conseciuential 
damages  resulting  from  the  fraud. 

“This  is  a  fundamental  principle  in  sound  jurisprudence.” 

Page  117  : 

“Indeed,  it  is -a  settled  principle  in  this  court,  that  when  a  trustee 
sells  stock  contrary  to  his  trust,  the  cestui  que  trust  is  entitled,  at  his 
election,  to  have  the  stock  replaced,  or  the  produce  of  it,  with  the 
highest  interest.” 


The  next  case  is  Botifeur  vs.  AVeyman,  1  McCord’s  Ch. 
E.  101: 

The  syllabus  is: — “Where  there  has  been  fraud,  a  court  of  equily 
will  open  and  examine  accounts  after  any  length  of  time,  even  though 
the  person  committing  the  fraud  be  dead.  The  court  is  not  disposed 
to  unravel  old  accounts,  though  settled  on  erroneous  principles,  but' 
never  hesitates  to  do  so  if  the  error  is  apparent.” 

The  next  case  Gray  vs,  Haig,  and  Haig  vs.  Gray,  20 
Beavan,  219,  238,  239  : 

The  syllabus  is  : — “If  an  agent,  by  his  own  conduct,  makes  it  impos¬ 
sible  to  ascertain  the  amount  of  profit  realized,  he  will  be  disallowed 
the  commission  which  otherwise,  and  according  to  the  contract,  he 
would  be  entitled  to  claim.” 

On  page  238,  the  Master  of  the  Eollssaid: 

“  The  result  is,  that,  in  my  opinion,  Mr.  Gray  is  not  entitled  to  be 
allowed  the  commission  which,  otherwise,  would  have  been  his  as  of 
right.  I  believe  in  this  case,  as  in  most  cases  of  this  description,  the 
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want  of  evidence  operates  much  more  prejudicially  to  the  person  who 
causes  its  removal,  than  if  the  evidence  had  been  before  the  court ;  but 
the  rule  of  law,  and  of  equity,  and  of  morality,  and  of  common  sense, 
in  all  such  cases,  is  one  and  the  same,  and  it  is,  in  my  opinion,  inviola¬ 
ble.  It  is  of  the  greatest  importance  for  the  conduct  of  all  business 
transactions  in  this  country,  whether  commercial  or  otherwise,  that  the 
parties  who  deal  together  should  understand  that  perfect  fairness  and 
openness  is  that  system  which,  alone,  it  is  their  interest  to  adopt.  I 
cannot  conclude  this  case  without  expressing  my  regret,  that  I  have 
felt  it  my  duty  to  make  a  decision  on  these  points,  which  will  lead  to 
so  stringent  a  decree  against  Mr.  Gray.  It  'cannot,  however,  be  too 
generally  known  or  understood  amongst  all  persons  dealing  with  each 
other,  in  the  character  of  principal  and  agent,  how  severely  this  court 
deals  with  any  irregularities  on  the  part  of  the  agent ;  how  strictly  it 
requires  that  he,  who  is  the  person  trusted,  shall  act  in  all  matters  re¬ 
lating  to  such  agency,  for  the  benefit  of  his  principal ;  and  how  impera¬ 
tive  it  is  upon  him  to  preserve  correct  accounts  of  all  his  dealings  and 
transactions  in  that  respect,  and  that  the  loss,  and,  still  more,  the  de¬ 
struction  of  such  evidence  by  the  agent,  falls  most  heavily  on  himself” 

The  next  case  is  Duke  of  Leeds  vs.  Earl  of  Amherst,  20 
Beavan,  239  : 

The  Svllabus  is:  “  Where  a  wrong  has  been  committed,  the  wrong 
doer  must  suffer,  from  the  impossibility  of  accurately  ascertaining  the 
amount  of  damage.  Therefore  where  an  account  of  the  equitable 
waste,  committed  by  the  tenant  for  life,  was  directed  to  be  taken 
against  his  executors,  which  it  was  found  impossible  to  take  accurately, 
and  the  master  had  arbitrarily  charged  the  executors,  his  report  was 
supported.” 

The  opinion  of  the  Court  was  as  follows  : 

“Throughout  this  case  and  upon  reading  the  whole  of  the  evidence,  I 
was  struck  with  this, — that  so  far  from  their  being  anything  like  an 
attempt  to  make  clear  what  was  actually  done  by  the  late  Duke,  the 
defendants  have  been  acting  upon  a  spirit  of  ‘  tare  and  tret,’  in  favor  of 
their  cestui  que  trust,  and  upon  such  mere  book-keeping,  vile,  shop 
notions  as  these,  that  they  are  to  be  charged  nothing,  except  what  can 
actually  be  made  out.  My  opinion  is,  that  they  have  entirely  mistaken 
the  mark,  and  that  as  they  have  not  chosen,  and  probably  may  not  be 
able,  to  make  out,  exactly,  what  was  the  amount  of  the  mischief  done 
by  the  late  Duke,  and  the  plaintiff  has  given  such  evidence  as  lay  in 
his  power,  the  master  has  upon  that  properly  drawn  his  conclusions. 
I  admit  that  if  it  could  be  made  out  distinctly  that  there  was  some 
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great  and  pointed  error,  about  which  there  could  be  no  dispute,  then  * 
it  would  be  very  well  to  say  that  the  exceptions  ought  be  allowed;  but 
upon  going  through  the  whole  of  the  case,  all  that  I  can  find  is  this, 
that  a  great  mischief  was  manifestly  done,  and  nobody  can  say  with 
certainty  how  much  was  done ;  if  then,  I  cannot  have  pointed  out  to 
me,  with  certainty,  what  precise  error  the  master  has  made,  it  is  too 
much,  in  such  a  case  as  this,  to  say  that  the  whole  is  to  go  for  nothingi 
and  that  the  matter  is  to  be  sent  back  to  the  master  just  as  if  nothing 
had  actually  taken  place.” 

Lady  Ormond  vs.  Hutchinson,  13  Yesey,  47-53: 

The  Syllabus  is  :  “Account  against  a  confidential  agent  in-  posses¬ 
sion  of  estates  since  1780,  without  giving  any  account  to  his  principal, 
residing  in  Ireland  ;  and  an  inquiry  into  the  circumstances  of  a  lease 
granted  under  his  direction,  and  in  which  he  took  an  interest.” 

The  Court  said : 

“My  opinion  is,  that  it  is  not  necessary  to  call  for  an  account  from  a 
steward.  His  duty  requires  him  to  render  accounts  periodically;  and 
if  from  negligence,  or  any  other  cause,  he  fails  in  that,  he  cannot  make 
the  obscurity,  occasioned  by  that  omission,  a  cover  to  him.  It  is,  there¬ 
fore,  properly  admitted  that  the  defendant  must  account.  If,  when 
called  upon  to  account  for  such  a  length  of  time,  he  suffers  any  incon¬ 
venience  from  the  destruction  of  vouchers,  the  fault  is  his  own.  If  he 
had  duly  accounted,  he  would  not  have  been  exposed  to  that  inconve¬ 
nience  ;  which,  considerable  as  it  may  be,  cannot  be  represented  as  the 
effect  of  any  new  principle,  imposing  the  proof  upon  him.” 

Ex  parte  Cassel  and  Spayd,  3  Watts,  408 : 

Syllabus:  “The  duties  and  liabilities  of  trustees  appointed  by  will, 
and  the  principles  upon  which  they  will  be  charged,  upon  the  settle¬ 
ment  of  their  accounts.” 

Page  442  : 

“The  gross  irregularity  of  all  judicial  proceedings  in  regard  to  this 
estate,  and  certain  references  in  the  charge  of  Landis  in  his  first  ac¬ 
count,  to  certain  other  accounts” — stated  and  settled  in  the  Court  of 
Common  Pleas  and  filed  according  to  the  provisions  of  the  will — 
“make  it  probable  that  the  debts,  without  distinction  of  class,  all  went 
into  the  same  account.  At  this  distance  of  time,  nothing  like  certainty 
can  be  obtained  in  respect  to  it,  as  the  principal  and  trustees  kept 
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either  very  imperfect  accounts,  or  none  at  all;  by  reason  of  which 
every  intendment  of  fact  is  to  be  made  against  them,  according  to  the 
principle  of  Hart  vs.  Ten  Eyck,  2  Johns  Ch.  Rep.  81-108.  But  in  no 
respect  can  this  be  material,  for  it  distinctly  appears  that  but  a  small 
part,  if  any,  of  the  testator’s  debts  was  paid  out  of  the  personal  estate.” 

Page  444 : 

“  But  whose  business  was  it  to  supply  these  major  and  minor  pro¬ 
positions  ?  Certainly  not  that  of  the  relators,  who  were  strangers  to 
the  doings  of  the  respondents,  and  could  not  be  expected  to  produce 
proof  of  every  bushel  of  grain  or  ton  of  hay  grown  on  the  estate  for 
twenty  years.  On  the  principle  of  the  aphorism  the  respondents  might 
have  discharged  themselves  entirely,  simply  by  withholding  the  evi¬ 
dence  of  their  receipts.  A  trustee  may  be  irresponsible  for  ordinary 
negligence,  but  he  surely  ought  not  to  go  clear  with  the  proceeds  of 
the  fund  notoriously  in  his  pocket,  because  he  is  unable,  or  unwilling, 
to  specify  the  amount.  Nothing  could  justify  such  a  consequence  but 
the  irremediable  want  of  a  rule  to  charge  him  ;  and  happily  such  a  rule 
is  at  hand,  with  materials  for  its  application,  furnished  by  the  auditors 
themselves.  Next  to  the  specification  and  proof  of  items,  the  clear 
yearly  income  of  the  estate,  according  to  an  estimate  of  it,  may  be 
assumed  as  a  standard  furnishing  the  nearest  approximation  to  the 
truth,  of  which  the  case  is  susceptible.” 

Allfrey  vs.  Allfrey,  10  Beavan,  357  to  361  : 

Syllabus :  “  A  person  died  intestate  ;  his  brother  took  out  administra¬ 
tion  and  placed  him  in  loco  parentis  to  the  intestate’s  children.  One  of 
them  attained  twenty-one  in  September,  1823,  and  in  May,  1825,  came  to 
a  settlement  of  accounts  with  the  administrator,  which  he  signed  and 
confirmed,  and  in  January,  1828,  he  received  his  share  of  the  estate. 
In  September,  1843,  he  filed  a  bill  to  open  the  accounts.  Many  errors 
were  shown  to  exist  in  the  account,  some  of  the  items  of  which  ap¬ 
peared  to  be  fictitious,  and  although  forty  years  had  elapsed  since  the 
death  of  the  intestate,  twenty  years  since  the  plaintiff  attained  twenty- 
one,  seventeen  years  since  the  settlement  of  the  account,  and  more  than 
two  since  the  discovery  of  the  errors,  yet  the  Court,  having  regard  to 
the  nature  and  extent  of  the  relation  between  the  parties,  and  the 
influence  of  the  administrator  over  the  plaintiff,  refused  to  limit  the  re¬ 
lief  to  a  right  to  surcharge  and  falsify  the  account,  but  set  it  aside  al¬ 
together,  and  directed  the  accounts  to  be  taken  with  special  inquiries.” 

The  Master  of  the  Rolls  said,  (page  357) : 

“  Edward  Allfrey  managed  and  dealt  with  the  property  as  he  thought 
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fit ;  he  kept  certain  accounts  which  have  been  produced,  and,  as  the 
defendants  say,  made  occasional  distributions  or  investments  of  the 
balances,  from  time  to  time  in  his  hands,  and  as,  or  some  time  after> 
the  children  of  the  intestate  attained  their  ages  of  twenty-one  years, 
he  came  to  settlements  of  accounts  with  them.” 

At  page  358 : 

“The  plaintiff  is  a  barrister,  and  he  says,  that  about  two  or  three 
years  before  the  filing-  of  the  bill,  he  had  occasion,  and  was  allowed  to 
examine  the  accounts,  which  had  been  kept  by  Edward  Allfrey,  of  the 
estate  of  George  Allfrey,  and  that  during  the  examination  he  discovered 
many  errors,  not  only  such  as  might  be  attributed  to  accident,  but  also, 
errors  of  such  a  nature  as  to  manifest  intentional  misrepresentation 
and  fraud,  and  showing  frequent  applications  of  the  intestate's  estate 
to  his  own  use.  He  requested  the  .executors  to  do  him  right.  I  do 
not  find  that  the  executors  improperly  withheld  the  accounts,  and  they 
seem  to  have  been  willing-  to  correct  apparent  errors,  but  they  did  not 
agree  to  afford  redress  to  the  plaintiff  to  the  extent  he  required,  and 
consequently  this  bill  was  filed  on  the  5th  of  September,  1843,  more 
than  seventeen  years  after  the  account  was  signed,  more  than  nine 
years  after  the  death  of  Edward  Allfrey,  and  between  two  and  three 
years  after  the  plaintiff  became  aware  of  the  errors  in  the  account.” 

»  At  page  359  : 

“There  is  not,  and  cannot  be,  any  evidence  of  the  circumstances 
under  which  the  plaintiff  wrote  the  memorandum  at  the  foot  of  the  ac¬ 
count  ;  but  looking  at  the  relation  which  subsisted  between  Edward  All¬ 
frey  and  the  plaintiff,  and  at  the  errors  which  appear  in  the  account,  I 
think  that  the  settlement  cannot  be  supported.  The  errors  are  very 
numerous,  many  of  them  such  as  may  have  been  accidentally  or  in¬ 
advertently  made,  without  any  intention  of  misrepresentation  or  con¬ 
cealment,  and  they  are  not  all  on  the  same  side  of  the  account;  but  the 
accounts  contain  several  entries  which  are  merely  fictitious,  such  as 
may  by  possibility  have  been  made  without  fraudulent  intention,  but 
which  are,  in  fact,  misrepresentations  wilfully  made,  perhaps  with  the 
view  of  accounting  for  what  would,  or  might  have  been  due,  if  certain 
acts  had  not  been  done;  but  also  with  the  view  of  concealing  those 
acts,  and  the  true  state  of  the  account  at  the  time  when  the  entries 
were  made ;  and  this  is,  in  my  opinion,  proved  to  have  been  done  to 
such  an  extent,  that,  whatever  the  intention  may  have  been,  I  think 
that  the  accounts  must,  in  the  contemplation  of  this  Court,  be  deemed 
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to  have  been  fraudulently  kept.  But  I  am  further  of  opinion  that, 
having  regard  to  the  relation  between  the  parties,  accounts  such  as 
these  could  not  be  finally  settled  by  such  a  memorandum  as  this. 

The  accounts  contain  many  and  important  errors,  which  must  have 
been  kno^n  to  Mr.  Edward  Allfrey  himself.  If  he  intended  his  nephew, 
to  whom  he  had  acted  as  a  parent,  and  over  whom  he  had  a  parent’s 
influence,  to  excuse  those  errors,  he  ought  not  only  to  have  particularly 
called  them  to  his  attention,  but  ought  for  his  own  protection,  to  have 
taken  care  to  preserve  evidence  that  they  were  called  to  his  attention, 
and  examined  or  known  by  him,  before  he  signed  the  memorandum.  A 
settlement  of  account  containing  such  errors,  and  between  parties  so 
related,  cannot  be  deemed  binding,  without  much  better  evidence  of  the 
facts,  thau  is  afforded  by  a,  party’s  signature  to  a  memorandum,  expressed 
in  such  general  words  as  are  found  in  this  case. 

“  The  particular  errors  seem  not  to  have  been  discovered  till  the  time 
which  is  alleged  by  the  plaintiff;  aod  it  does  not  appear  that  he  could 
have  examined  the  account  in  the  lifetime  of  Edward  Allfrey,  even  if 
he  had  desired  to  do  so  ;  and  though  it  may  be,  and  probably  is,  true,  as 
the  defendants  say,  and  as  their  conduct  seems  to  evince,  that  if  he  had 
asked  them  for  an  inspection  of  the  accounts,  they  would  have  given 
him  the  opportunity  of  inspecting  them,  yet  the  omission  to  ask  for 
them,  in  the  circumstances  of  this  case,  is  no  evidence  of  laches  ;  and 
there  seems  no  reason  to  impute  to  the  plaintiff  any  knowledge  of  the 
errors  upon  which  his  claim  is  founded,  till  the  time  and  the  occasion 
which  he  has  stated.” 

Allfrey  vs.  Allfrey,  1st  volume  Macnaghten.  &  Gor¬ 
don’s  Reports,  pages  87,  92,  95  and  99  : 

Syllabus  :  “  Where  an  entry  in  an  administrator’s  account,  which 
had  been  settled,  was  shown  to  be  fraudulently  made,  the  whole  ac¬ 
count  was  opened,  notwithstanding  the  lapse  of  forty  years  since  the 
death  of  the  intestate,  seventeen,  since  the  settlement  of  the  account, 
and  more  than  two,  since  the  discovery  of  the  entry  complained  of.” 

“  Special  directions  inserted  in  the  decree  for  the  protection  of  the 
accounting  party.” 

The  Lord  Chancellor  said  : 

“In  answer  to  the  charge  of  not  carrying  to  the  credit  side  of  the 
administration  account,  the  sum  which  had  appeared  to  the  credit  of 
the  intestate,  in  the  books  of  the  firm,  they  said  that  a  few  months 
after,  there  was  a  debit  of  this  very  same  amount,  and  the  inference  at 
this  distance  of  time,  was  irresistible,  that  the  sums  were  identical. 
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In  answer  to  the  charge  that  certain  Sums  of  money  had  been  drawn 
out  by  the  intestate’s  banking  account,  and  not  credited  in  the  admin¬ 
istrator’s  account,  rendered  to  the  plaintiff,  they  showed  that  certain 
other  sums  had  been  paid  in,  and  drawn  out  of  the  same  account, 
which  clearly  could  not  be  claimed  as  the  property  of  the  intestate. 
They  commented  also  on  the  fact  of  the  plaintiff  being  a  barrister  of 
five  years’  standing,  previously  to  his  uncle’s  death,  and  that  no  pro¬ 
ceedings  were  taken  in  the  uncle’s  lifetime,  but  Avere  deferred  to  a 
period  when  the  party  accused  was  no  longer  in  existence,  when,  in  all 
probability,  there  might  not  be  found  a  single  voucher,  or  tittle  of  evi¬ 
dence,  by  Avhich  his  representatives,  if  called  in,  could  substantiate 
any  item  of  discharge.  In  answer  to  an  allegation  that  the  plaintiff 
was  altogether  dependent  on  his  uncle,  when  he  was  induced  to  sign 
the  memorandum,  it  was  said  that  the  plaintiff  himself  received  the 
interest  and  dividends  of  the  stocks  and  funds,  ever  since  they  had  been 
transferred  into  his  name,  on  the  25th  of  January,  1825.  In  answer  to 
various  other  charges  as  to  omissions,  they  insisted  that  there  was  also 
a  considerable  number  of  payments  made  by  the  administrator,  for 
which  no  credit  appeared  to  have  been  claimed  by  him,  such  as  funeral 
expenses,  maintenance  for  the  children  and  widow,  all  of  which  might 
have  been  more  than  sufficient  to  countervail  the  few  items  which  did 
not  appear  in  the  account  rendered,  and  the  proofs  of  which  were  not 
now  forthcoming.” 

Page  93,  the  Lord  Chancellor  ruled : 

“  The  only  question  in  this  cause  is  whether  the  decree  should  be  for 
an  open  account  generally,  ora  decree  to  surcharge  and  falsify  ?  IST  ow 
the  distinction  between  those  two  has  not  been  accurately  observed  in 
some  more  recent  causes.  But  if  you  look  to  the  earlier  cases,  you 
will  find  the  rule  clearly  laid  doAvn.” 

At  page  95 : 

“  It  is  impossible  to  say  that  on  going  through  an  open  account, 
after  a  great  length  of  time,  which  the  accounting  party  has  not  for 
many  years  expected  to  be  called  upon  to  do,  he  may  not  be  exposed 
to  very  great  hardship,  and  may  not  be  able  to  exonerate  himself  from 
certain  obvious  charges  which  may  be  made  against  him,  and  Avhich  he 
must  be  subject  to  until  he  can  relieve  himself  by  evidence.  On  the 
other  hand,  it  is  quite  obvious  that  there  may  be  an  utter  inability  in 
the  party  injured,  under  a  mere  permission  to  surcharge  and  falsify, 
to  discover  what  the  fraud  was,  he  being  a  stranger  altogether  to  the 
transaction,  only  knowing  the  transaction  as  falsely  represented  to 
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him  by  the  party  who  was  guilty  of  the  fraud.  It  would,  therefore,  be 
in  vain  to  tell  him  ‘if  you  can  point  out  an  error  it  shall  be  corrected,’ 
for  that  is  exactly  the  difficulty  under  which  he  labors  ;  he  is  ignorant 
of  the  transaction,  and  yet  he  is  called  upon  to  prove,  and  substantiate, 
an  error. x  It  is  thus  impossible  to  be  sure  that  in  either  the  one  form 
of  account  or  the  other,  absolute  justice  will  be  done,  after  the  lapse 
of  a  great  number  of  years ;  but,  as  I  said  before,  the  court  will  lean 
in  favor  of  the  innocent  and  injured  party,  against  that  party  who  is 
the  author  of  the  fraud.” 

At  page  99 : 

“  That  transaction,  therefore,  is  most  properly,  by  the  decree  of  the 
Master  of  the  Rolls,  set  aside.  Now  what  possible  security  can  the 
court  have,  or  can  the  plaintiff  have,  that  in  pursuing  this  inquiry,  and 
endeavoring  to  show  in  what  other  respects  he  may  have  been  in  a 
similar  manner  defrauded,  he  (the  plaintiff)  has  the  materials  to  ena¬ 
ble  him  to  bring  before  the  Master  any  other  case  of  fraud?  It  may 
exist ;  it  may  be  covered  by  some  false  entry  ;  and  if  he  could  find  it 
out,  and  have  the  means  of  proving  it,  he  might  be  relieved  under  a 
decree  to  surcharge  and  falsify.  But  is  it  not  rather  the  duty  of  those 
who  rely  upon  the  account,  who  represent  the  party  who  made  the 
account,  who  stand  in  the  place  of  the  author  of  the  fraud,  to  substan¬ 
tiate  and  prove  the  actual  state  of  the  account,  than  to  throw  that 
burden  on  the  party  complaining,  and  who  may  with  justice  complain 
of  his  having  been  deceived  and  defrauded,  in  the  ostensible  settle¬ 
ment  that  took  place  ?  No  doubt  it  may  produce  hardship ;  it  is  impos¬ 
sible  to  deny  that  after  the  great  length  of  time,  which  I  say  nothing 
upon,  because  when  fraud  is  so  distinctly  established,  time  becomes 
perfectly  immaterial.  The  plaintiff,  not  having  the  means  of  discover¬ 
ing  the  fraud,  did  not  in  fact,  discover  it  until  within  a  comparatively 
•  recent  period.” 

"Wharton  vs.  May,  5  Vesey,  27  : 

Syllabus :  “  On  the  ground  of  fraud,  a  general  account  was  decreed, 
and  the  securities  to  stand  only  jjr  the  balance,  though  the  vouchers 
had  been  destroyed  by  general  consent.” 

On  the  point  that  usury  received  by  an  agent  is  recoverable 
by  the  principal,  as  to  which  I  have  already  cited  some  an- 
thorities,  I  will  read  the  following  cases  : 

Beall  vs.  Blake  et  al .,  10  Georgia,  449,  461,  463,  464. 

Syllabus :  “  In  a  bill  filed  by  legatees  against  an  executor,  calling 
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for  an  account  of  usurious  interest  made  upon  the  funds  of  the  estate, 
he  must  answer  as  to  the  amount  of  money  loaned— at  what  rate,  when, 
and  with  whom,  usurious  contracts  were  made,  how  often  renewed,  and 
what  profit  he  realized;  appending  an  account  of  the  whole  to  his 
answer,  according  to  the  best  of  his  knowledge,  information,  remem¬ 
brance  and  belief.” 

At  page  461 : 

1  he  bill  as  to  the  usury  charges  ‘that  the  defendant  held  and  used 
said  estate  ever  since  1834,  tor  his  own  benefit  and  emolument;  that 
trom  being  a  man  of  very  small  property,  he  has  become  wealthy,  from 
the  use  ol  said  estate;  that  lie  has  loaned  out  the  moneys  from  said 
estate,  and  from  hire  of  negroes  and  rent  of  land,  annually,  at  usurious 
interest,  as  high  as  twenty-five  per  cent.,  and  compounding  the  same 
by  renewal,  and  yet  he  has  rendered  no  account  of  usurious  interest 
received  by  him.  In  reference  to  these  charges,  it  prays  that  the 
defendant  may  be  compelled  to  make  a  complete  ancf  perfect  and  full 
account  and  return  of  all  the  interest,  legal  and  usurious,  which  lie 
may  have  exacted  or  received,  for  or  upon  moneys  belonging  to  said 
estate.  Ihe  answer  in  response  states,  ‘that  in  his  acts  as  executor 
ol  Rebecca  Bostwick,  he  made  no  usury.  When  lie,  as  executor  of 
said  will,  received  money  due  the  estate,  he  charged  himself  with  the 
amount,  and  made  a  return  of  the  same  to  the  Court  of  Ordinary 
regularly.  He  made  and  held  himself  responsible  to  the  estate  for 
the  whole  amount  of  such  principal  sum  received,  with  legal  interest, 
lree  from  any  loss  ol  bad  debts  to  the  estate,  or  any  loss  of  interest, 
because  the  money  could  not  be  loaned  out,  for  which  he  has  accounted 
to  the  legatees  in  full,  and  to  the  complainants  in  this  bill.  Any 
usuiious  transactions  he  may  have  had  with  other  persons  was  on  his 
own  account,  and  not  with  the  funds  that  he  regarded  as  the  funds  of 
the  estate,  properly  so  called,  because  lie  charged  himself  with  so 
much  money  as  he  collected,  and  the  moneys  then  so  collected  were 
mixed  with  his  own  funds,  which  he  used  in  business  of  various  kinds, 
and,  among  other  things,  loaned  out  some  money.  The  defendant  did 
not  keep  separate  the  funds  of  th®  estate  from  his  own,  nor  did  he 
ever  keep  an  account  of  extra  or  usurious  interest  made  by  him,  and 
could  not  now,  even  if  required,  speak  with  any  certainty  of  these  in¬ 
dividual  transactions  of  his  own,  in  which  he  exacted  usury.” 

At  page  463 : 

‘-  The  body  and  strength  of  the  complainants’  allegations  is,  that 
the  defendant  has  received  into  his  hands,  as  executor,  a  large  estate 
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in  cash,  which  he  has,  for  many  years,  used  in  usurious  loans,  at  twenty- 
five  per  centum,  and  that  he  is  liable  to  them  for  their  proportion  of 
the  amount  realized  by  him  from  such  use.  It  is  no  sufficient  response 
to  say,  roundly,  that,  as  executor,  he  made  no  usury ;  that  he  mixed 
the  funds  of  the  estate  with  his  own,  and  used  the  united  fund  in  busi¬ 
ness  of  various  kinds,  and  loaned  out  some  money ;  that  these  lending 
transactions  were  personal,  and  that  he  did  not  use,  in  this  way,  any 
funds  which  he  regarded  as  the  funds  of  th§  estate,  properly  so  called. 
The  plaintiff  has  a  right  to  a  specific  answer  to  his  charges  by  a  state¬ 
ment  of  facts,  amounts,  dates,  &c.,  either  positively  upon  his  know¬ 
ledge,  or  to  the  best  of  his  knowledge,  remembrance,  information*and 
belief.  The  defendant  ought  to  say  what  amount  of  the  funds  of  the 
estate  was  employed  in  usurious  loans — what  contracts  were  made, 
when,  and  with  whom — at  what  rate  of  interest,  howr  often  renewed, 
and  the  actual  profit  realized,  and  exhibit  an  account  of  the  whole. 
If  this  is  impossible,  because  the  funds  of  the  estate  were  mingled 
with  his  own,  he  ought  to  exhibit  the  amount  of  the  joint  fund,  from 
time  to  time,  enjoyed  in  usurious  transactions — what  proportion  be¬ 
longed  to  himself,  and  what  to  the  estate — what  rate  of  interest  wms 
exacted,  and  what  profits  were  realized.  There  is  no  such  thing  as 
separating  his  individual  and  representative  character.  The  question 
to  be  answered  is,  wdiat  funds  of  this  estate  did  he  thus  use,  and  what 
profit  did  he  make  on  that  fund?  Let  it  be  true  that  he  charged  him¬ 
self  with  principal  and  legal  interest,  and  held  himself  liable  for  bad 
debts,  that  does  not  acquit  him  of  his  obligation  thus  to  answer  fully. 
The  law  does  not,  however,  require  impossibilities  of  a  defendant  in 
equity.  When  he  has  used  all  the  means  in  his  power  to  acquire  the 
desired  information,  regardless  of  pains  and  trouble,  and  has  answered 
fully  according  to  his  knowledge,  information,  remembrance  and  belief, 
whether  it  be  satisfactory  to  the  plaintiff  or  not,  he  has  discharged  the 
full  measure  of  his  legal  obligations.” 

Barrey  vs.  Saunders  et  al.,  16  Howard,  535-548  : 

Syllabus  :  “  The  trustees  ought  to  have  been  charged  with  all  gains, 
as  with  those  arising  from  usurious  loans,  unknown  or  otherwise.” 

At  page  543 : 

“  The  fifth  exception  is  ‘  that  the  trustees  should  have  been  charged 
by  the  auditor  with  all  gains,  as  with  with  those  arising  from  usurious 
loans,  unknown  or  otherwise.’  It  is  a  well  settled  principle  of  equity, 
that  wherever  a  trustee  or  one  standing  in  a  fiduciary  character,  deals 
with  the  trust  estate,  for  his  own  personal  profit,  he  shall  account  to 
the  cestui  que  trust  for  all  the  gain  he  has  made.” 
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“  If  he  uses  the  trust  money  in  speculations,  dangerous  though 
profitable,  the  risk  will  be  his  own,  but  the  profit  will  ensue  to  the 
cestui  que  trust.  Such  a  rule,  though  rigid,  is  necessary  to  prevent 
malversation.” 

Faikney  vs.  Reynolds,  4th  Burrows,  2669,  2670,  2671, 
2672  : 

Syllabus :  “  Bond  to  reimburse  compounder  of  difference  of  stocks, 
half  of  what  he  had  paid  for  himself,  and  a  person  jointly  concerned  in 
the^contracts  compounded,  is  not  void.” 

“  But  this  bond  is  not  within  the  clause.  It  is,  at  most,  a  voluntary 
bond,  given  for  reimbursing  the  plaintiff  the  moiety  of  a  sum  of  money 
which  the  plaintiff  had  paid  on  account  of  Richardson  and  himself. 
It  is  for  the  payment  of  money  only.  No  illegal  consideration  appears 
upon  the  face  of  it,  and  nothing  dehors  can  be  received.  The  matter 
objected  by  the  defendant  cannot  be  received  by  the  Court,  as  invalid¬ 
ating  the  bo7id,  because  it  neither  appears  upon  tlu^record,  nor  is  in 
itself  criminal  at  common  law,  and  the  statute  normmving  declared 
such  a  bond  void,  the  Court  will  not  attend  to  this  averment,  because 
this  was  not  any  offence  till  this  act  of  Parliament  made  it  one.” 

“Lord  Mansfield  was  clear  ‘that  the  matter  contained  in  this  plea  is 
no  defence  against  the  action  brought  upon  this  bond.” 

“  He  mentioned  the  case  of  one  Hales,  a  broker,  (before  himself  at 
nisi prius  at  Guildhall,)  where  a  discounter  contract,  prohibited  under 
a  penalty,  by  the  stock  jobbing  act,  7  G.,  2  c.,  8,  was  held  to  be  void, 
and  that  the  plaintiff  could  not  recover  thereupon.” 

“But  here,  one  of  these  two  persons  had  paid  money  for  the  other, 
and  upon  his  account,  and  he  gives  him  his  bond  to  secure  the  repay¬ 
ment  of  it.  This  is  not  prohibited.  He  is  not  concerned  in  the  use 
which  the  other  makes  of  the  money ;  he  may  apply  it  as  he  thinks 
proper.  But,  certainly,  this  is  a  fair,  honest  transaction  between  these 
two.” 

The  next  case  is  on  the  same  point :  Petrie  vs.  Hannay, 
Baronet,  8  Term  Report,  418  : 

Syllabus  :  “If  two  persons  jointly  engage  in  a  stock  jobbing  trans¬ 
action  and  incur  losses,  and  employ  a  broker  to  pay  the  differences, 
and  one  of  them  repay  the  broker,  with  the  privity  and  consent  of  the 
other,  the  whole  sum,  he  may  recover  a  moiety  from  that  other,  in  an 
action  for  money  paid  to  his  use,  notwithstanding  7  Geo.,  2  c.,  8.” 

In  this  opinion  all  the  judges  concurred. 

Story  on  Agency,  page  464,  §  345 : 
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“  The  civil  law  proceeded  on  the  basis  of  the  same  wholesome  prin¬ 
ciples.  Where  money  was  paid  on  an  illegal  or  immoral  transaction, 
in  which  both  parties  participated,  it  could  not  be  recovered  from  the 
principal,  for  whose  benefit  it  was  advanced.”  - 

Same,  page  466,  §  347  : 

“  But,  although  the  rule  is  thus  simple  and  clear  in  its  elements,  it 
is  occasionally  somewhat  nice  and  difficult  in  its  application  to  par¬ 
ticular  cases.  A  distinction  has  been  taken  between  cases,  where  the 
money  is  knowingly  advanced,  in  furtherance  of  an  illegal  transaction, 
or  where  it  grows  immediately  out  of  it,  and  cases  where  the  money  is 
knowingly  advanced  in  a  transaction  collateral  to,  although  remotely 
connected  with,  the  illegal  transaction.  In  the  latter  case,  the  money 
advanced  may  be  recovered.  The  ground  of  the  distinction  is,  that 
the  new  contract,  in  the  latter  case,  is  one  degree  removed  from  the 
original  illegal  transaction,  and  as  it  is  in  itself  perfectly  legal  in  its 
consideration  and  formation,  as  an  independent  contract,  it  ought  not 
to  be  tainted  by  the  illegality  of  the  original  transaction;  although,  at 
the  time,  the  ajf6nt  had  knowledge  of  it.  Thus,  if  money  due  to  a 
principal  on  an  illegal  transaction,  should  be  paid  over  to  his  agent, 
for  him,  by  the  party  from  whom  it  is  due,  it  has  been  held,  that  the 
principal  may  recover  it  from  the  agent,  for  the  contract  of  the  agent 
to  pay  the  money  to  his  principal,  is  not  immediately  connected  with 
the  illegal  transaction,  but  it  grows  out  of  the  receipt  of  the  money 
for  the  use  of  his  principal.  Upon  the  like  ground,  it  is  said,  that  an 
agent,  who  has  knowingly  made  advances  to  pay  the  duties  due  to  the 
government,  upon  goods  which  have  been  previously  and  fradulently, 
by  a  collusive  capture,  introduced  into  the  country,  by  the  principal, 
but  in  which  transaction  the  agent  had  no  part  or  co-operation,  may 
recover  such  advances.  So,  where  goods  are  smuggled  into  the  country, 
contrary,  to  law,  and  they  are  seized,  and  a  prosecution  is  instituted 
against  the  principal ;  if  an  agent,  knowing  the  facts,  should  advance 
the  money  to  assist  his  employer  in  the  defence  upon  that  occasion,  it 
is  said  that  he  may  recover  the  money  advanced  from  his  principal ; 
because  such  an  advance  is  upon  a  new  and  valid  contract,  unconnected 
with  the  original  illegal  act,  although  remotely  caused  by  it.  But,  in 
all  these  cases  so  put,  if  the  agent  is  connected  with  the  original  illegal 
transaction,  or  the  advance  is  a  part  of  the  original,  scheme,  and  in 
furtherance  of  it,  it  will  not  be  recoverable  from  the  principal ;  for 
then,  the  agent  is  properly  to  be  deemed  a  partaker  in  the  illegality, 
particeps  criminis.” 

Farmer  vs.  Russell,  1  Bosanquet  and  Puller,  p.  296: 

Syllabus: — “If  A  receive  money  of  B,  to  the  use  of  C,  it  may  be  re- 
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covered  by  C  in  an  action  for  money  had  and  received,  though  the  con 
sideration  on  which  B  paid  it  be  illegal.” 

Tenant  vs.  Elliott,  same  book,  p.  3  : 

“A  having  received  money  to  the  use  of  B,  on  an  illegal  contract 
between  B  and  0,  shall  not  be  allowed  to  set  up  the  illegality  of  the 
contract  as  a  defence,  in  an  action  brought  by  B  for  money  had  and 
received.” 

The  next  case  is  Joy  vs.  Campbell,  1  Schoales  and  Le- 
froy,  p.  339  : 

“  I  remember  a  case  where  a  person  who  was  executor  to  a  smuggler, 
on  being  called  on  to  account  for  the  estate  of  the  testator,  endeavored 
to  avoid  a  considerable  part  of  the  account  by  saying  they  were  smug¬ 
gling  transactions,  on  which  Ihe  courts  would  u'ot  allow  any  action  to 
be  maintained :  the  answer  was,  all  that  died  with  the  smuggler;  he 
could  not  have  been  sued  himself,  but  his  executors  shall  not  set  up 
that  as  a  defence  against  his  creditors  and  legatees.” 

Brooks  vs.  Martin,  2d  Wallace  Reports,  p.  70  : 

Syllabus  :  “After  a  partnership  contract  confessedly  against  public 
policy  has  been  carried  out,  and  money  contributed  by  one  of  the 
parties  has  passed  into  other  firms,  the  results  of  the  contemplated 
operation  completed,  a  partner,  in  whose  hands  the  profits  are,  cannot 
refuse  to  account  for,  and  divide,  them,  on  the  ground  of  the  illegal 
character  of  the  original  contract.” 

“  Where  one  partner,  who  is  in  sound  health,  is  made  sole  agent  of 
the  partnership  by  another,  who  is  not,  and  who  relies  on  him  wholly 
for  true  accounts,  and  the  party  thus  made  agent  manages  the  busi¬ 
ness  at  a  distance  from  the  other,  communicating  to  him  no  informa¬ 
tion,  the  relation  of  partners,  whatever  it  may  be  in  general,  becomes 
fiduciary,  and  the  law  governing  such  relations  applies  to  it.” 


Page  80  : 

“  It  is  to  have  an  account  of  these  funds  and  a  division  of  these  pro¬ 
ceeds  that  this  bill  is  filed.  Does  it  lie  in  the  mouth  of  the  partner 
who  has,  by  fraudulent  means,  obtained  possession  and  control  of  all 
these  funds,  to  refuse  to  do  equity  to  his  other  partners,  because  of  the 
wrong  originally  done,  or  intended,  to  the  soldier  ?” 
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Judge  Miller,  in  commenting  upon  the  case  of  Sharp  us 
Taylor,  says : 

“When  plaintiff  brought  his  suit  in  Chancery  in  England,  the  de¬ 
fendant  set  up  the  illegality  of  the  traffic,  and  the  violation  of  the 
navigation  laws  of  both  goverments,  as  precluding  the  court  from 
granting  any  relief,  on  the  same  principle  that  it  is  contended  for  by 
the  defendant  in  the  present  case.  It  will  be  at  once  perceived  that 
the  principle  is  the  same  in  both  cases,  and  that  the  analogy  in  the 
facts  is  so  close  that  any  rule  on  the  subject,  which  should  govern  the 
one,  ought  also  to  control  .the  other.  The  case  was  decided  by  Lord 
Chancellor  Cottenham,  and  from  his  opinion  we  make  the  following 
extracts : 

‘“The  answer  to  the  objection  appears  to  me  to  be  this, — that  the 
plaintiff  does  not  ask  to  enforce  any  agreement  adverse  to  the  provis¬ 
ions  of  the  Act  of  Parliament.  He  is  not  seeking  compensation  and 
payment  for  an  illegal  voyage.  That  matter  was  disposed  of  when 
Taylor  (the. defendant)  received  the  money;  and  plaintiff  is  now  only 
seeking  payment  for  his  share  of  the  realized  profits.’  *  *  *  ‘As 
between  these  two,  can  this  supposed  evasion  of  the  law  be  set  up  as 
a  defence  of  one,  against  the  otherwise  clear  title  of  the  other?  Can 
one  of  two  partners  possess  himself  of  the  property  of  the  firm,  and 
be  permitted  to  retain  it,  if  he  can  show  that,  in  realizing  it,  some 
provision  of  some  act  of  Parliament  has  been  violated  or  neglected.’ 

*  *  *  <  rppe  answer  to  this,  as  to  the  former  case,  will  be,  that  the 
transaction  alleged  to  be  illegal  is  completed  and  closed,  and  will  not 
be,  in  any  manner,  affected  by  what  the  court  is  asked  to  do  between 
the  parties.’  *  *  *  ‘  The  difference  between  enforcing  illegal  con¬ 
tracts,  and  asserting  title  to  money,  which  has  arisen  from  them,  is 
distinctly  taken  in  Tenant  vs.  Elliot,  and  Farmer  vs.  Russell,  and  recog¬ 
nized  and  approved  by  Sir  William  Grant,  in  Thomson  vs.  Thomson.’ 

*  *  *  ‘But  there  are  relations  of  trust  and  confidence  which  one 
man  may  occupy  towards  another,  either  personally,  or  in  regard  to 
the  particular  property  which  is  the  subject  of  the  contract,  which  im¬ 
pose  upon  him  a  special  and  peculiar  obligation  to  deal  with  the  other 
person,  towmrds  whom  he  stands  so  related,  with  a  candor,  a  fairness, 
and  a  refusal  to  avail  himself  of  any  advantage  of  superior  information, 
or  other  favorable  circumstance,  not  required  by  courts  of  justice  in 
the  usual  business  transactions  of  life.  It  is  contended  that  the  rela¬ 
tion  of  Brooks  towards  Morton  was  of  this  character  ;  and  before  -we 
can  dispose  of  the  question  of  fraud,  it  is  necessary  to  determine 
whether  the  claim  thus  set  up  is  well  founded  ;  and  if  it  is,  what  are 
the  principles  upon  wffiich  courts  of  equity  determine  the  validity  of 
contracts  between  parties  so  situated.’  ” 
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After  having  ruled  that,  under  these  circumstances,  the 
party  stood  in  that  confidential  attitude  towards  each  other, 
the  court  says : 

“What  are  these  rules  ?  ‘  On  the  whole  the  doctrine  may  be  gener¬ 
ally  stated,  that  wherever  confidence  is  reposed,  and  one  party  has  it 
in  his  power,  in  a  secret  manner  for  his  own  advantage,  to  sacrifice 
those  interests  which  he  is  b.ound  to  protect,  he  will  not  be  permitted 
to  hold  any  such  advantage  ;  or  to  speak  more  specifically,  if  a  partner, 
who  exclusively  superintends  the  business  and  accounts  of  the  concern, 
by  concealment  of  the  true  state  of  the  accounts  and  business,  pur¬ 
chase  the  share  of  the  other  partner  for  an  inadequate  price  by  means 
of  such  concealment,  the  purchase  will  be  held  void.’  ” 

“Speaking  of  a  purchase  by  a  trustee  from  his  cestui  que  trust,  Lord 
Chancellor  Eldon  says,  in  the  case  of  Coles  vs.  Trecotliiclc :  ‘That 
though  permitted,  it  is  a  transaction  of  great  delicacy,  and  which 
the  Court  will  watch  with  the  utmost  diligence ;  so  much  that  it  is  very 
hazardous  for  a  trustee  to  engage  in  such  a  transaction.  A  trustee 
may  buy  from  the  cestui  que  iruit,  provided  there  is  a  distinct  and  clear 
contract,  ascertained  to  be  such,  after  a  jealous  and  scrupulous  exami¬ 
nation  of  all  the  circumstances  ;  provided  the  cestui  que  trust  intended 
the  trustee  should  buy,  and  there  is  no  fraud,  no  concealment,  no  ad¬ 
vantage  taken  by  the  trustee  of  information  acquired  by  him  in  the 
character  of  trustee.’  ” 

Page  87 : 

“  We  are  of  opinion,  from  a  careful  examination  of  the  testimony, 
that  Brooks  occupied  towards  Martin  a  relation  of  confidence  and  trust, 
being  his  partner,  his  agent,  and  his  brother-in-law,  and  having  also 
entire  control  of  the  partnership  business ;  that  he  took  advantage  of 
this  position  to  conceal  from  Martin  the  prosperous  condition  of  the 
concern,  and  purchased  from  him  his  interest,  for  a  price  totally  dis- 
proportioned  to  its  real  value,  and  that,  under  such  circumstances,  it 
js  the  unquestionable  duty  of  a  Court  of  Chancery  to  set  aside  the  con¬ 
tract  of  sale.” 

Collyer  vs.  Dudley,  1  Turner  k  Eussel,  421 : 

Syllabus  :  “If  an  agent  does  not  render  his  account  within  a  reason¬ 
able  time,  he  must  bear  the  cost  of  a  suit  instituted  to  have  the 
accounts  taken,  and  it  will  not  be  any  excuse  for  him  that  he  offered  to 
pay  on  account  a  gross  sum,  which  it  turns  out  would  have  covered  all 
that  was  due  from  him.” 
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The  next  authorities  I  quote,  relate  to  the  point  that  Di¬ 
rectors  need  not  suspect  officers. 

Scott  vs.  Depeyster,  1  Edward’s  Chancery  Reports,  page 

541. 

“I  know  of  no  law  which  requires  the  president  or  directors  of  any 
monied  institution  to  adopt  a  system  of  espionage  in  relation  to  their 
secretary  or  cashier,  or  any  subordinate  agent,  or  to  set  a  watch  upon 
all  their  actions.  While  engaged  in  the  performance  of  the  general 
duties  of  their  station,  they  must  be  supposed  to  act  honestly  until  the 
contrary  appears,  and  the  law  does, not  require  their  employer  to  enter¬ 
tain  jealousies  and  suspicions  without  some  apparent  reason.” 

“  The  persons  who  become  directors  or  managers  of  a  corporation, 
place  themselves  in  the  situation  of  trustees,  and  the  relation  of  trustee 
and  cestui  que  trust  is  thereby  created,  for  the  time  being,  between 
them  and  the  stockholders.  In  the  language  of  the  charter  of  the 
present  company,  their  duty  is  to  manage  the  stock  and  property  and 
conduct  the  affairs  and  concerns  of  the  corporation,  selecting  one  of 
their  number  for  president;  section  III;  for  the  discharge  of  those 
duties  they  are  chosen,  and  by  accepting  the  appointment,  they  assume 
a  responsibility,  at  least  as  extensive  as  that  of  any  other  description 
of  trustee.  In  the  civil  law  a  rule  prevails  which,  I  think,  may  with 
great  propriety  be  applied  here.  It  is  this,  that,  ‘  those  who  are  named 
by  companies  and  corporations  to  have  the  direction  of  their  affairs,  are 
obliged  to  take  the  same  care  and  diligence  as  factors  or  agents.  They 
are  amenable,  not  only  for  any  fraud  and  gross  negligence  which  they 
may  be  guilty  of,  but  also  for  all  faults  that  are  contrary  to  the  care 
required  of  them.’  ” 

Page  543 : 

“As  directors  are  generally  persons  having  an  interest  in  the  joint 
stock  of  the  company,  they  are  not  bailees,  who  are  to  derive  no  bene¬ 
fit  from  their  undertaking,  and  therefore  to  be  held  responsible  for 
slight  neglect;  but  they  act  in  relation  to  a  bailment  beneficial  to  both 
parties,  (the  stockholders  and  themselves,)  and  the  rule  then  is,  that 
they  must  answer  for  ordinary  neglect ;  and  ‘  ordinary  neglect’  is  under¬ 
stood  to  be,  the  omission  of  that  care  which  every  man  of  common 
prudence  takes  of  his  own  concerns.” 

This  case  also  shows  trustees  are  the  same  as  agents,  being- 
species  of  the  same  genus.  Page  544  : 

“It  is  not  pretended  that  it  was  the  duty  of  the  directors  to  attend 
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daily  at  the  office,  and  examine  the  transactions  and  entries  in  the 
books  kept  by  the  secretary,  to  see  how  far  he  was  correct  and  regular. 
The  testimony  showed  it  not  to  be  customary  in  insurance  offices  for  di¬ 
rectors  to  do  so.  Great  confidence  must  necessarily  be,  and  generally 
is,  reposed  in  the  secretary.” 


Under  the  head  “President  cannot  shift  responsibility  on 
directors  or  co-trustees,”  I  quote : 

Pontchartrain  Railroad  Co.  vs.  Paulding,  6  Louisiana 
Reports,  page  30,  32,  33  : 

“  It  was  clearly  the  duty  of  some  one,  or  all  of  the  agents  of  the 
company  to  require  a  bond  from  their  secretary ;  otherwise  the  provis¬ 
ions  cited  from  the  above  regulations  would  be  altogether  nugatory.  If 
the  defendant  when  sued,  can  shift  off  the  responsibility  upon  the  body 
of  directors,  as  was  attempted  in  argument,  they  in  turn,  when  called  to 
account,  would  insist  upon  the  liability  of  the  president ;  nevertheless 
responsibility  must  rest  somewhere.”  *  *  *  *  “  Every  one  who 

undertakes  the  fulfilment  of  a  trust  has  before  him  two  alternatives; 
to  perform  its  duties,  or  to  pay  for  his  neglect.  The  affairs  of  every 
corporation  must  necessarily  be  conducted  by  its  officers.  A  great  por¬ 
tion  of  the  wealth  of  the  country  is  embodied  in  these  institutions,  which 
have  of  late  multiplied  beyond  all  former  example.  Unless  their  agents 
be  held  to  a  prompt  and  vigilant  discharge  of  their  trusts,  great  mis¬ 
chief  would  inevitably  follow.” 

Under  the  head  of  “  Concealment,  or  disguise  a  fraud,” 
I  quote  the  following  : 

Smith  in  rt.  Uay,  6  Maddock,  1 : 

“  If  a  managing  partner  draws  out  monies,  and  conceal  the  fact,  or 
disguises  it  in  the  partnership  book,  this  is  fraud,  and  proof  may  be 
made  against  the  separate  estate.  Otherwise  if  the  transaction  is 
duly  entered  in  the  books.” 

That  secret  profits  to  agents  are  frauds,  I  refer  to  Bank 
of  Loudon  vs.  Tyrrell,  27  Beav.  273. 

Syllabus  :  “  A  solicitor  is  accountable  to  his  clients  for  the  benefits 
which  he  may  have  derived  clandestinely,  in  transactions  in  which  he 
was  professionally  engaged.  A  solicitor  was  active  in  founding  a  bank- 
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ing  company.  Before  its  establishment  he  entered  into  a  secret  arrange¬ 
ment  with  a  stranger,  that  the  latter  should  purchase  some  property, 
eligible  for  the  banking  house,  on  a  joint  speculation.  After  its 
establishment,  the  company  purchased  part  of  the  premises  for  their 
banking  house,  not  knowing  that  their  solicitor  was  interested  in  it : 
Held,  that  the  solicitor  must  account  to  the  company  for  all  the  profit 
made  by  him  by  the  whole  transaction ;  but  that  the  stranger  was 
under  no  such  liability.” 

That  imperfect  information  is  concealment. 

TV alker  vs.  Sy monds,  8  Swanston,  64 : 

“  The  Master  of  the  Bolls  has  rescinded  his  opinion,  that  if  any 
fraud  or  surprise  was  practiced,  the  execution  of  the  power  of  attor¬ 
ney  would  not  have  barred  relief.  He  who,  undertaking  to  give  in¬ 
formation,  gives  but  half  information,  in  the  doctrine  of  this  court 
conceals.” 

That  ille  fed .  payments  by  agents  are  not  recoverable.  ■ 

Baynton  vs.  Cattle,  1  Moody  and  Bobinson,  268. 

“  If  a  person  entrusts  money  to  an  agent,  to  be  by  him  laid  out  in 
legal  disbursements,  but  the  agent  chooses  to  lay  out  part  of  the 
money  in  disbursements  which  are  not  legal,  he  cannot  claim  credit 
for  these  disbursements  when  he  comes  to  settle  with  his  employer.” 

That  an  agent  must  not  derive  personal  interest,  nor  buy 
from  himself. 

Briecienbecker  vs.  Lowell,  32  Barbour,  9  : 

Syllabus  :  ‘-The  agents  of  a  bank,  occupying  a  confidential  relation 
towards  it,  cannot  act  as  such  in  matters  in  which  they  have  a  per¬ 
sonal  interest.” 

The  Court  said: 

“  They  were  the  agents  of  the  bank,  occupying  a  confidential  rela¬ 
tion  towards  it,  and  could  not  act  as  such  in  matters  in  which  they 
had  a  personal  interest.  (Story  on  Agency,  §  210,  et.  seq. ;  Moore  vs. 
Moore,  1  Selden,  256.”) 
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Canky  vs.  Bond,  34  Barbour,  276: 

Syllabus  :  “  Where  the  defendant  was  intrusted  with  a  commission 
to  purchase  in  the  market,  for  the  plaintiff,  as  his  agent,  so  many  shares 
of  the  stock  of  a  specified  company :  Held, ,  that  this  required  of  him  to 
use  his  best  judgment  in  making  the  purchase,  and  to  obtain  the  stock 
on  the  most  advantageous  terms  upon  which  it  could  be  procured, 
from  an  outside  party ;  and  that  therefore  he  was  not  at  liberty  to  sell 
his  own  stock  to  his  employer.” 

“  In  such  a  case,  without  passing  upon,  or  even  looking  into,  the  ques¬ 
tion  of  actual  fraud,  the  transaction  will  be  avoided  on  the  ground  that 
the  agent  is  in  a  situation  of  trust,  which  will  not  allow  him  to  deal  with 
his  own  property  when  his  principal  has  reason  to  believe  he  is  dealing 
with  another's.  The  sale  cannot  be  upheld  in  the  light  of  the  simple 
and  plain  duty  that  every  agent,  however  United  and  circumscribed 
may  be  his  employment,  and  irrespective  of  all  questions  of  benefit  or 
advantage  to  himself,  owes  to  his  principal.” 

At  page  289,  tlie  Court  said  : 

“  The  only  ground  upon  which  the  plaintiff  can  hope  to  succeed,  is 
that  which  was  mainly  taken  by  his  counsel  upon  the  argument,  to  wit, 
that  the  defendant,  in  acting  for  the  plaintiff  in  the  transaction,  could 
not  at  the  same  time  act  for  himself,  as  that  would  be  to  act  as  buyer 
and  seller  of  the  stock  ;  that  having  as  buyer  represented  the  plaintiff, 
and  as  seller  acted  for  himself,  the  sale  is  void.  The  law  of  agency  is 
well  settled,  and  the  principles  contended  for  are  well  established  and 
elementary.  But  to  make  them  applicable  an  agency  must  be  shown. 
It  must  be  made  to  appear  that  the  defendant  was  employed,  with  or 
without  compensation,  to  do  some  act  for  the  plaintiff,  in  which  a  trust 
or  confidence  was  reposed  in  him,  and  in  his  discretion,  and  in  the  per¬ 
formance  of  which  his  judgment  was  called  into  action,  and  his  duty 
to  the  plaintiff  was  inconsistent  with  his  own  interest,  as  the  other  party 
to  the  transaction.” 

Fox  vs.  Mackreth,  2  Brown’s  Chancery  Reports,  *400; 

Syllabus:  “A  trustee  for  the  sale  of  estates  for  payment  of  debts, 
who  purchased  them  himself  by  taking  undue  advantage  of  the  confi¬ 
dence  reposed  in  him  by  the  plaintiff,  and  previous  to  the  completion 
of  the  contract,  sold  them  at  a  highly  advanced  price ;  decreed  to  be  a 
trustee  for  the  original  vendor,  as  to  the  sums  produced  by  such  second 
sale.” 
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“The  above  authorities  clearly  show  the  principle  to  be  founded  on 
the  obvious  conflict  that  must  always  exist  in  such  instances,  between 
a  trustee’s  duty  and  his  interest.  His  duty  as  a  vendor  requires  him  to 
obtain  the  largest  price  he  can  obtain  for  the  property;  as  a  purchaser, 
he  must  desire  to  give  the  least;  and  the  arguments  from  his  possible 
and  probable  knowledge  of  particulars  unknown  to  others,  &c.,  are  in¬ 
numerable.  The  principle  is  clearly  established  and  well  guarded  as 
above;  but  there  is  no  positive  law  that  a  person  who  is  a  trustee  for 
a  sale,  shall  in  no  case  be  a  purchaser.  If  he  thoroughly  divest  him¬ 
self  of  that  character  and  enters  into  a  new,  clear,  and  distinct  con¬ 
tract  with  the  cestui  que  trust,  that  person  having  the  fullest  informa¬ 
tion  on  every  subject,  and  the  sole  management  of  the  transaction,  such 
a  contract  will  be  allowed  to  subsist.” 

Downs  vs.  Grazebrook,  8  Merivale,  203  : 

“  A  trustee  for  a  sale  is  bound  to  bring  the  estate  to  the  hammer 
under  every  possible  advantage  to  his  cestui  que  trust.  He  may,  if  he 
pleases,  retire  from  being  a  trustee,  and  divest  himself  of  that  character, 
in  order  to  qualify  himself  to  become  a  purchaser  ;  and  so  he  may  pur¬ 
chase,  not  indeed  from  himself  as  trustee,  but  under  a  specific  contract 
with  his  cestui  que  trust.  But  while  he  continues  to  be  a  trustee,  he 
cannot ;  without  the  express  authority  of  his  cestui  que  trust,  have 
anything  to  do  with  the  trust  property  as  a  purchaser.” 

Gould  vs.  Gould,  36  Barbour,  270,  276  : 

Syllabus:  “When  an  agent  has  duties  to  perform  towards  his 
principal,  in  the  nature  of  a  trust,  he  falls  withiu  the  suspected  rela¬ 
tion,  and  the  lawr  indulges  the  presumption  of  fraud  against  a  release 
procured  by  him  from  his  principal,  although  no  fraud  is  visible  to 
the  eye  of  the  court.” 

“  One  cannot  act  for  himself  as  vendor,  and  as  agent  for  another,  as 
purchaser,  in  transferring  securities.” 

At  page  275,  the  Court  said: 

“  There  are,  it  seems  to  me  very  clearly,  facts  stated  in  this  com¬ 
plaint,  constituting  a  good  cause  of  action  against  the  defendant,  and 
the  allegations  in  regard  to  the  release  executed  by  the  plaintiff,  are 
entirely  sufficient  to  avoid  it.  Upon  the  facts  stated  in  the  complaint, 
the  defendant  cannot  be  regarded  as  technically  a  trustee,  but  is,  as 
the  judge  at  special  term  held,  an  agent  of  the  plaintiff,  having  duties 
to  perform  towards  the  plaintiff,  in  the  nature  of  a  trust,  and  where 
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certainly  he  falls  within  the  suspected  relation.  In  such  case,  the  law 
indulges  the  presumption  of  fraud  against  the  release,  although  it  is 
not  visible  to  the  eye  of  the  court.  The  defendant  could  not  act  in 
the  capacity  of  agent  for  the  plaintiff,  and  vendor  for  himself,  in  trans¬ 
ferring  these  bonds,  &c.” 

The  Hoffman  Steam  Coal  Company  of  Alleghany  County, 
vs.  the  Cumberland  Coal  and  Iron  Company,  16th  Mary¬ 
land  Reports,  456,  462,  468,  464,  and  477  : 

“  A  director  in  a  corporation  at  the  time  a  sale  of  part  of  its  pro¬ 
perty  was  contemplated  and  made,  and  who  actively  participated  in  all 
the  measures  tending  to  its  completion,  and  had  full  knowledge  of  all 
the  circumstances  attending  its  progress,  is  not  competent  to  become 
a  purchaser  of  such  property,  and  the  sale  to  him  cannot  be  upheld  if 
resisted  by  the  corporation.”  * 

“  A  party  joining  in  a  purchase  from  a  corporation,  with  knowledge 
of  the  fact  that  his  co-purchaser  was  a  director  in  the  corporation,  is 
affected  with  whatever  of  legal  disability  belonged  to  the  director  by 
reason  of  that  relation.” 

“  Trustees  cannot  purchase  at  their  owm  sales,  either  directly  or 
indirectly,  and  if  they  do,  such  purchases  will  be  set  aside,  on  the 
proper  and  reasonable  application  of  the  parties  interested.” 

“  The  same  doctrine  applies  to  purchases  by  persons  acting  in  a 
fiduciary  capacity,  which  imposes  upon  them  the  obligation  of  obtain¬ 
ing  the  best  terms  for  the  vendor,  or  which  has  enabled  them  to  ac¬ 
quire  a  knowledge  of  the  property;  a  director  in  a  corporation  holds 
such  a  relation  to  its  stockholders.” 

“To  render  the  ratification  of  such  a  sale  effective  and  conclusive, 
the  principal  must  at  the  time  of  the  ratification,  be  fully  aware  of 
every  material  fact,  and  his  act  of  ratification  be  an  independent,  sub¬ 
stantive  act,  founded  on  complete  information,  and  he  must  not  only  be 
aware  of  the  facts,  but  apprised  of  the  law  as  to  how  these  facts  could 
be  dealt  with,  if  brought  before  a  court  of  equity." 

At  page  462  : 

“  It  has  been  established  from  the  earliest  period,  to  be  the  general 
rule  of  law,  ‘  that  a  trustee  cannot  be  a  purchaser  and  seller,  so  as  to 
divest  his  cestui  que  trust  of  all  title  in  the  property  sold.’  A  trustee, 
it  is  true,  may  buy  from  the  cestui  que  trust,  provided  there  is  a  dis¬ 
tinct  and  clear  contract,  ascertained  to  be  such,  after  a  jealous  and 
scrupulous  examination  of  all  the  circumstances,  that  the  cestui  que 
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trust  intended  the  trustee  should  buy,  and  there  is  no  fraud,  no  con¬ 
cealment,  no  advantage  taken  by  the  trustee,  of  information  acquired 
by  him,  in  the  character  of  trustee.  But  where  a  purchase  is  made 
by  a  trustee  of  trust  property,  or  any  part  of  it,  for  himself,  such  a 
transaction  is  looked  upon  with  greater  odium  and  suspicion  than 
where  the  dealing  is  between  the  trustee  and  his  cestui  que  trust.  It 
has  also  been  determined  that  without  any  consideration  of  fraud,  or 
looking  beyond  the  relation  of  the  parties,  such  a  contract  was  void, 
as  interdicted  by  the  policy  of  the  law.’  ‘In  the  absence  of  such 
corroborative  circumstances,  a  purchase  of  this  kind,  however  fair  and 
honest  in  itself,  is  voidable  at  the  option  of  the  cestui  que  trust ;  nor 
is  it  necessary  to  show  that  the  trustee  has  made  any  profit,  or  ob¬ 
tained  any  advantage  by  his  purchase,  although  it  will  be  supported 
against  the  purchaser,  if  proved  to  be  beneficial  to  the  trust  estate. 
This  doctrine  applies  not  only  to  trustees,  strictly  so  called,  but  also 
to  persons  standing  in  a  similar  situation,  as  agents  for  buying  or 
selling  property.  He  who  undertakes  to  act  for  another,  in  any  mat¬ 
ter,  cannot  in  the  same  matter,  act  for  himself.’  ‘It  is  paramount 
and  its  vital  principle  is  good  faith  ;  without  it,  the  relation  of  princi¬ 
pal  and  agent  cannot  exist,  and  so  sedulously  is  this  principle  guarded, 
that  all  departures  from  it  are  esteemed  frauds  upon  the  confidence 
bestowed.  And  that  if  an  agent  buy  without  the  consent  and  knowl¬ 
edge  of  a  principal,  or  if  with  the  consent,  the  principal  not  being 
fully  and  thoroughly  advised  of  every  fact  and  circumstance  in  the  pos¬ 
session  of  the  agent,  such  sales  are  invalid.’  From  these  authorities 
it  will  be  seen  to  be  the  law  that  one  who  is  connected  with  another, 
by  being  employed  as  agent  to  make  sale,  is  incapable  of  purchasing 
at  such  sale  by  himself,  or  by  his  control,  as  it  would  invest  him  at  the 
same  moment,  with  inconsistent,  contradicting  and  conflicting  charac¬ 
ters  ;  that  a  title  to  property  purchased  under  such  circumstances, 
can  only  be  acquired  by  the  ratification  of  the  sale,  acquiesced  in  by 
those  who  are  interested  in  its  disposition,  and  then  after  a  full  expo¬ 
sition  of  all  the  facts  known  to  the  purchaser  ;  that  the  law  does  not 
impose  upon  the  cestui  que  trust  the  necessity  of  showing  the  exist¬ 
ence  of  actual  fraud,  the  inquiry  being  not  whether  such  was,  or  was 
not  the  case ;  that  the  purchase  is  voidable  at  the  instance  of  the 
cestui  que  trust,  on  the  ground  of  policy,  to  remove  all  temptation  to 
abuse,  and  of  danger  of  imposition,  and  which  could  not  be  easily 
exposed.” 

“  "Whether  Sherman  is  to  be  regarded  as  a  trustee,  in  a  technical 
sense,  it  is  not  important  to  determine.  It  is  enough  to  know  that  he 
was  acting  for  others ;  that  he  was  clothed  with  powers  which  imposed 
upon  him  the  duty  to  sell  for  the  benefit  of  the  stockholders  of  the 
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company.  He  was  not  only  a  director,  but  on  the  executive  commit¬ 
tee,  to  inquire  into  the  policy  or  propriety  of  the  sale.”  *  *  * 

“  Independent  of  the  special  appointment  of  the  board  of  directors,  his 
position  as  such,  in  some  sense,  made  him  a  trustee  for  the  stock¬ 
holders.  For  them  they  were  to  administer  the  affairs  of  the  company. 
The  stockholders  were  the  persons  to  be  benefited  or  injured.  A  sale 
of  the  land  for  less  than  its  real  worth  impaired  the  value  of  the  stock 
in  the  same  proportion.  The  directors  could  not,  for  the  reasons 
assigned,  sell  to  themselves.  It  is  equally  certain  that  one  of  their 
number,  selected  to  sell,  for  the  purpose  of  liquidating  the  indebted¬ 
ness  of  the  company,  could  not  make  such  contract  to  buy.”  *  *  *  * 
“It  has  been,  however,  suggested,  that  in, Maryland  a  director  of  a 
corporation  is  not  a  trustee  in  such  sense  as  to  prevent  his  purchase 
of  stock  or  other  property  of  the  corporation;  that  thousands  of  dol¬ 
lars  of  bank  stock  are  held  by  such  title,  and  no  one  has  ever  sus¬ 
pected  it  to  be  defective.  "x"  *  *  *  *  I  cannot  but  esteem  the  law 
to  be,  that  stockholders  or  others  interested  in  such  banks  might  insti¬ 
tute  proceedings  to  set  aside  a  sale  of  stock  made  by  directors  to 
themselves,  if  done  at  a  proper  time ;  and  that  I  am  not  aware  of  a 
decision  in  this  State  impugning  this  view  of  the  law.  I  would  cer¬ 
tainly  regret  to  know  such  to  be  the  case,  especially  in  regard  to  the 
sale  of  real  estate,  as  no  one  can  fail  to  see  that  the  temptation  is  so 
great  that  directors  might  too  readily  yield  to  its  influence,  particu¬ 
larly  when  they  are  not  largely  concerned  as  stockholders.” 

“The  wisdom  and  policy  of  the  law  are  too  plainly  seen  by  me  to 
justify  a  departure  from  that  rule.”  *  *  *  “  It  is  a  barrier  in  the 
way  of  designing  directors,  ‘  delivering  them  from  temptation,’  and 
guards  in  some  degree  the  rights  of  those  whose  interests  they  should 
hold  sacred.  Nor  do  I  think  it  necessary  to  esteem  the  director  a 
trustee.  The  authorities  to  which  I  have  referred,  in  my  former 
opinion,  show  that  this  doctrine  applies  to  agents,  attorneys  and  all 
persons  acting  for  others.  It  is  also  urged  that  one  director  has  not, 
in  contemplation  of  law,  any  influence  upon  the  action  of  his  co-direc¬ 
tors.  But  does  not  the  law  contemplate  the  exercise  of  the  sound, 
impartial  judgment,  opinion  and  views  of  each  of  that  body  for  the 
benefit  of  the  stockholders  ?  Can  he  place  himself  with  propriety  in 
a  position  in  which  he  cannot  advise,  or  aid,  his  companions  ?  He 
should  not  be  associated  with  directors,  when,  for  purposes  of  personal 
aggrandizement,  he  can  observe  a  studied  silence  in  respect  to  the 
affairs  of  the  company.  The  corporation  may  be  esteemed  a  ‘  legal 
entity,’  but  I  know  of  no  mode  of  giving  them  notice,  except  through 
natural  persons.  The  directors  and  officers  are  the  parties  through 
whom  the  corporation  is  to  be  affected.” 
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Page  507 : 

“  The  necessity  of  good  faith,  and  that  free  from  suspicion,  as  far 
as  practicable,  between  the  principal  and  agent,  is  the  main  pillar 
of  support  to  the  doctrine ;  the  necessity  of  it  underlies  all  tlie  de¬ 
cisions.  Remembering-  the  weakness  of  humanity,  its  liability  to  be 
seduced  by  self-interest,  from  the  straight  line  of  duty,  the  sages  of 
the  law  inculcate  and  enjoin  a  strict  observance  of  the  divine  precept, 

•  Lead  us  not  into  temptation.’  In  this  State,  as  elsewhere,  it  is  well 
settled,  that  trustees  cannot  purchase  at  their  own  sales,  either  di¬ 
rectly  or  indirectly,  and  if  they  do,  such  purchase  will  be  set  aside  on 
the  proper  and  reasonable  application  of  the  parties  interested. 
Richardson  vs.  Jones,  3  Gill  and  Johnson,  184. 

This  doctrine,  which  is  applicable  to  trustees,  applies  also  to  pur¬ 
chases  by  persons  acting  in  any  fiduciary  capacity,  which  imposes 
upon  them  the  obligation  of  obtaining  the  best  terms  for  the  vendor, 
or  which  has  enabled  them  to  acquire  a  knowledge  of  the  property. 
The  authorities  supporting  it  are  numerous  and  uncontradictory ;  they 
will  be  found  brought  together  to  a  considerable  number  in  the  notes 
to  the  case  of  Fox  vs.  Mickreth,  1  White  and  Tudor’s  Leading  Cases, 
105.  A  director  in  a  company  holds  such  a  relation  to  its  stock¬ 
holders.  The  House  of  Lords  in  the  case  of  Aberdeen  Railway  Com¬ 
pany  vs.  Blaikie,  1  Macqueen,  Rep.  461,  held  that  a  contract  entered 
into  by  a  manufacturer,  for  the  supply  of  iron  furnishings  to  a  railway 
company,  of  which  he  was  a  director,  or  the  chairman,  at  the  date  of 
the  contract  was  invalid,  and  not  enforceable  against  the  company ; 
and  Lord  Cramworth,  in  delivering  the  opinion  said :  ‘  A  corporate 
body  can  only  act  by  agents,  and  it  is  of  course,  the  duty  of  those 
agents  so  to  act  as  best  to  promote  the  interests  of  the  corporation, 
whose  affairs  they  are  conducting.  Such  an  agent  has  duties  to  dis¬ 
charge  of  a  fiduciary  character  towards  his  principal,  and  it  is  a  rule 
of  universal  application,  that  no  one  having  such  duties  to  discharge, 
shall  be  allowed  to  enter  into  engagements  in  which  he  has,  or  can 
have  a  personal  interest  conflicting,  or  which  possibly  may  conflict 
with  the  interests  of  those  whom  he  is  bound  to  protect.  So  strictly 
is  this  principle  adhered  to  that  no  question  is  allowed  to  be  raised  as 
to  the  fairness  or  unfairness  of  a  contract  so  entered  into.  It  obvi¬ 
ously  is,  or  may  be,  impossible  to  demonstrate  how  far,  in  any  par¬ 
ticular  case,  the  terms  of  su?h  a  contract  have  been  the  best  for  the 
cestui  que  trust,  which  it  was  possible  to  obtain.  It  may  sometimes 
happen,  that  the  terms  on  which  a  trustee  has  dealt,  or  attempted  to 
deal,  with  the  estate  or  interests  of  those  for  whom  he  is  a  trustee, 
have  been  as  good  as  could  have  been  obtained  from  any  other  per 
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son  ;  they  may  even  at  the  time  have  been  better.  But  still  so  in¬ 
flexible  is  the  rule,  that  no  inquiry  on  the  subject  is  permitted.  The 
English  authorities  on  this  subject  are  numerous  and  uniform.” 

The  same  views  are  expressed  in  the  case  of  Michoud  vs. 
Girod,  4  Howard,  503,  a  case  -  elaborately  discussed  by 
counsel  and  Court : 

“  The  rule,”  say  the  Court,  “  embraces  every  relation  in  which  there 
may  arise  a  conflict  between  the  duty  which  the  vendor  or  purchaser 
owes  to  the  persons  with  whom  he  is  dealing,  or  on  whose  account  he 
is  acting,  and  his  own  individual  interest. 

“  To  render  the  act  of  ratification  effective  and  conclusive,  certain 
considerations  are  necessary.  At  the  time  of  the  supposed  ratifica¬ 
tion,  the  principal  must  have  been  fully  aware  of  every  material  cir¬ 
cumstance  of  the  transaction,  the  real  value  of  the  subject  of  the 
contract,  and  his  act  of  ratification  must  have  been  an  independent 
and  substantive  act,  founded  on  ample  information,  and  of  perfect 
freedom  of  volition.  And  in  addition  to  all  ’this,  the  cestui  que  trust 
must  not  only  have  been  acquainted  with  the  facts,  but  apprised  of 
the  law,  how  those  facts  would  be  dealt  with  if  brought  before  a  Court 
of  Equity.  Lewin  on  Trusts,  (Ed.  of  1858,)  page  615.” 

Davone  vs.  Fanning,  Johnson’s  Chancery  Reports,  252, 
256: 

“  If  a  trustee,  or  person,  acting  for  others,  sells  the  trust  estate,  and 
becomes  himself  interested  in  the  purchase,  the  cestui  que  trusts  are 
entitled,  as  of  course,  to  have  the  purchase  set  aside,  and  the  pro¬ 
perty  re-exposed  to  sale,  under  the  direction  of  the  Court.  And  it 
makes  no  difference  in  the  application  of  the  rule,  that  a  sale  was  at 
public  auction,  bona  fide,  and  for  a  fair  price,  and  that  the  executor 
did  not  purchase  for  himself,  but  a  third  person  by  a  previous  ar¬ 
rangement,  became  the  purchaser  to  hold  in  trust  for  the  separate 
use  and  benefit  of  the  wife  of  the  executor,  who  was  one  of  the  cestui 
que  trusts,  and  had  an  interest  in  the  land  under  the  will  of  the  tes¬ 
tator.”  *  *  *  “  The  executor  in  selling  a  part  of  the  estate  to 
raise  a  particular  legacy,  was  acting  as  a  trustee  for  all  those  who 
were  interested  in  the  estate  under  the  will, .  and  not  exclusively  for 
the  benefit  of  his  wife,  whose  particular  legacy  he  was  raising.  The 
plaintiff,  and  all  the  other  children,  had  an  equal  interest  with  the  de¬ 
fendant’s  wife,  that  the  property  should  be  sold  to  the  best  advantage, 
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because  the  greater  the  price,  the  greater  would  be  the  dividend  of 
the  residuary  estate.  They  were  all  equally  cestui  que  trusts  of  the 
executor,  for  he  was  charged  with  the  duty  of  applying  the  proceeds 
of  the  estate  to  their  use,  and  of  eventually  selling  the  whole  real 
estate  for  distribution  among  them.  If,  in  selling  a  part  of  the  estate 
in  the  meantime  for  a  legacy  to  his  wife,  he  would  become  the  pur¬ 
chaser  on  her  account,  or  constitute  an  agent  for  that  purpose,  the 
temptation  to  abuse  of  trust  would  be  great  and  dangerous.” 

Keech  vs.  Sanford,  1  Hare  &  Wallace  notes ;  White  & 

■  Tudor’s  Leading  Cases  in  Eq.,  *56-91-92  : 

• 

“It  is  a  principle,  firmly  maintained,  in  the  equity  jurisprudence  of 
this  country,  that  a  trustee  is  not  at  liberty  to  act,  or  contract,  for  his 
own  benefit,  in  regard  to  the  subject  of  the  trust,  and  that  the  advan¬ 
tage  of  all  that  he  does  about  the  trust  property  shall  accrue  to  the 
cestui  que  trust,  if  the  latter  desire  it.  An  independent  interest  in  a 
trustee,  in  the  subject  of  the  trust,  would  in  its  very  nature  be  an 
interest  hostile  to  the  cestui  que  trust ;  and  that  is  repugnant  to  the 
relation,  which  the  trustee  has  assumed.  So  far  as  he  acts  about  the  * 
property  for  himself,  distinctly,  he  divests  himself  of  the  character  of 
trustee  for  another,  and  this,  by  his  own  act,  he  cannot  do.  The  cestui 
que  trust  has  a  claim  to  his  entire  services,  aboirt  the  subject  which 
has  been  confided  to  him ;  and  equity,  therefore,  affects  with  a  trust 
all  his  transactions  and  agreements  in  respect  to  it ;  at  least,  it  does 
so  at  the  option  of  the  cestui  que  trust.  This  claim  extends,  as  well 
to  the  knowledge,  as  to  the  influence  and  power,  which  the  trustee 
obtains  from  his  situation,  and  if  a  person,  from  being  placed  in  a 
relation  of  confidence  towards  another,  or  being  employed  in  any 
fiduciary  capacity  about  property,  acquires  peculiar  information  about 
its  value  or  circumstances  or  condition,  he  is  disabled  from  exercising 
this  information  for  his  own  benefit,  in  opposition  to  him  by  whose  con¬ 
fidence  he  obtained  it.  And  this  is  not  confined  to  cases  of  express 
and  formal  trusts  ;  the  rule  is  applied,  as  far  as  the  principles  of  morality 
and  policy,  upon  which  it  is  founded,  extend.  Wherever  a  confidence 
is  permitted,  a  duty  is  assumed,  and  a  trust  is  the  medium  by  which 
Chancery  enforces  mere  duties  in  respect  to  property.  Wherever  one 
person  is  placed  in  such  a  relation  to  another,  by  the  act  or  consent  of 
that  other,  or  the  act  of  a  third  person,  or  of  the  law,  that  he  becomes 
interested  for  him  or  interested  with  him,  in  any  subject  of  property 
or  business,  he  is  prohibited  from  acquiring  rights  in  that  subject, 
antagonist  to  the  person  with  whose  interests  he  has  become  asso¬ 
ciated.” 
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“An  agent,  undertaking  any  business  for  another,  is  disabled,’ in 
equity,  from  dealing  in  the  matter  of  the  agency,  upon  his  own  account 
or  for  his  own  benefit.”— Page  97. 

Fox  vs.  Mackreth,  1  White  &  Tudor’s  Leading  Cases  in 
Eq.,  EL  &  W.  notes : 

“  This  was  the  principle  upon  which  the  cause  was  decided.  Either 
that  cause  ought  to  have  been  decided  in  favor  of  Mackreth ;  or  this 
Court,  originally,  and  the  House  of  Lords,  finally,  were  right  in  refus¬ 
ing  an  issue  to  try,  whether  the  estate  was  of  the  value  Mackreth  gave, 
or  of  a  greater  value,  at  that  time.  Upon  this  principle,  that  was  an 
immaterial  fact,  for  if  the  original  transaction  was  right,  it  was  of  no 
consequence  at  what  price  he  sold  it  afterwards;  if  the  original  trans¬ 
action  was  wrong,  Mackreth,  not  having  discharged  himself  from  the 
character  of  trustee,  if  an  advantage  was  gained,  by  the  most  fortuitous 
circumstances,  still  it  was  gained  for  the  benefit  of  the  cestui  que  trust, 
not  of  the  trustee .” 

Torrey  vs.  Bank  of  Orleans,  page  G49  : 

The  syllabus  here  is  :  “  It  is  a  settled  principle  of  equity  that  a  per¬ 
son  who  is  placed  in  a  situation  of  trust  or  confidence,  in  reference  to 
the  subject  of  the  sale,  cannot  be  a  purchaser  of  the  property  on  his 
own  account.  And  the  principle  is  not  confined  to  a  particular  class 
of  persons,  such  as  guardians,  trustees,  and  solicitors.” 

“It  is  a  rule  of  equity,  of  universal  application,  that  no  person  can 
be  permitted  to  purchase  an  interest  in  property  where  he  has  a  duty 
to  perform  which  is  inconsistent  with  the  character  of  the  purchaser.” 

On  page  GG2,  Lord  Cottenhara  held  : 

“  That  the  principle  was  not  confined  to  a  particular  class  of  per¬ 
sons,  such  as  guardians,  trustees,  or  solicitors ;  but  was  a  rule  of 
universal  application  to  all  persons  coming  within  its  principle.” 

On  page  663,  it  was  held  : 

“  Whether  lot  No.  182  was,  or  was  not,  worth  more  than  the  amount 
of  the  agent’s  bid,  is  a  matter  of  fact  which  is  never  inquired  into  in 
such  cases ;  the  general  interests  of  justice  requiring  that  purchases 
made  by  persons  holding  a  fiduciary  situation  in  relation  to  the  sale, 
should  be  set  aside  in  all  cases,  if  an  application  is  made  within  a 
reasonable  time.” 
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Heager’s  Executors,  15  S.  &  R.,  65  and  66 : 

Syllabus :  “  Where  executors  purchase  the  notes  of  a  bank  at  a 
discount,  and  'with  them  pay  a  debt  due  by  the  testator  to  the  bank, 
the  estate'  shall  have  the  benefit  of  such  discount,  and  not  the  execu¬ 
tors.” 

Page  66: 

“The  answer  admits  that,  and  proceeding  on  that  admission,  which 
is  sure  ground,  we  are  to  consider  what  in  equity  should  be  credited 
to  the  executors,  whether  the  benefit  arising  from  the  situation  in 
which  they  were  placed,  by  their  appointment  as  executors  ahd  trus¬ 
tees  should  inure  to  their  own  benefit,  or  the  legatees  should  have  the 
advantage  by  the  accident  of  the  depreciation  of  the  bank’s  paper.  In 
chancery  the  principle  is  one  never  departed  from,  and  is  as  binding 
as  any  axiom  of  the  common  law,  that  he  who  takes  upon  him  a  trust, 
takes  it  for  the  benefit  of  him  for  whom  he  is  entrusted,  but  not  to 
take  any  advantages  for  himself.  A  trustee  shall  never  be  permitted 
to  raise,  in  himself,  an  interest  opposite  to  that  of  his  cestui  que  trust, 
and  it  is  on  this  ground  that  it  has  been  always  held,  that  a  trustee,  or 
particular  agent,  shall  not  be  allowed  to  become  the  purchaser  of  that 
which  he  holds  in  trust. 

“  It  is  said  the  representatives  of  Heager  are  no  losers  when  they 
pay  the  whole  money  due;  but  it  does  not  follow  that  the  executors 
are  to  be  gainers.  In  this  consists  the  whole  fallacy  of  the  argu¬ 
ment  ;  for  any  gain  that  is  to  be  made  is  for  the  benefit  of  the 
cestui  que  trust ;  and  hence  it  is,  that  if  a  trustee  sells  to  himself 
trust  property,  though  for  a  fair  and  full  price  at  the  time,  and 
the  property  rises  in  value,  and  he  sells  it  for  more,  he  is  ac¬ 
countable  for  such  surplus  to  the  cestui  que  trust.  The  execu¬ 
tors,  only  in  the  character  of  executors,  could  pay  this  debt.  They 
reaped  from  their  situation  this  opportunity  for  gain ;  that  gain  then 
accrues  to  them  in  their  representative  character.  They  bought  in 
this  paper,  and  instantly  it  was  converted  into  gold,  without  any  pos¬ 
sibility  of  a  loss.  If,  during  the  war  of  the  revolution,  when  one  hard 
dollar  was  worth  sixty,  or  even  one  hundred,  continental  dollars — 
when  they  were  a  legal  tender  in  payment  of  specie  debts,  all  the 
world  would  exclaim  at  the  injustice  of  an  executor  who  should,  with 
five  dollars,  buy  five  hundred  dollars,  or  with  fifty,  buy  five  thousand, 
pay  off  a  specie  debt,  lie  by  and  not  settle  his  accounts  until  hard 
money  times,  and  then  charge  the  estate  with  it  as  a  specie  payment; 
yet  the  principle  is  exactly  the  same,  though  the  injustice  is  in  a  less 
degree.  The  gain,  great  or  small,  made  while  they  act,  not  for  them- 
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selves,  but  in  the  circumstance  of  executors,  is  for  the  benefit  of  the 
trust  estate.” 

Hall’s  Appeal,  4.  Wright,  412  : 

“  The  first  point  discussed  here  was  whether  the  relation  of  Bidwell 
to  the  estate  was  within  the  rule  in  equity,  which  disables  one  acting 
in  a  representative  or  fiduciary  capacity,  from  dealing  with  the  estate 
or  property  so  trusted,  as  to  benefit  himself,  or  make  profits  thereby, 
against  the  power  of  reclamation  by  the  cestui  que  trust.  The  execu¬ 
tor  is  a  trustee  beyond  all  doubt ;  and  that  the  rule  is  as  stated  will 
appear  by  reference  to  1  Lead.  Cases  in  Equity,  148  et  scq.  and  164, 
(Hare  and  Wallace  Notes) ;  6  Casey,  493;  8  Id.  317;  10  Id.  109  ;  11  Id. 
174,  and  in  many  other  cases.  When  the  relation  clearly  exists,  the  rule 
applies,  as  a  principle  of  policy,  without  regard  to  the  honesty  and  fair¬ 
ness  of  the  transaction,  or  the  merits  of  services  rendered,  or  the  price 
paid  in  case  of  a  purchase.  The  ground  upon  which  the  disability 
rests  has  been  well  said  to  be,  that  a  party  cannot  be  both  judge  and 
party.  The  temptation  to  do  wrong,  and  the  danger  of  doing  it,  if  one 
were  permitted  to  deal  with  himself  about  the  interests  of  others,  is  a 
discovery  easily  made,  and  against  this  the  rule  is  levelled  with  un¬ 
compromising  energy.” 

In  re.  Fry’s  account  as  Treasurer  North  Branch  Iron  and 
Coal  Company,  4  Pbila.  Rep.,  132.  Opinion  of  the  Court 
of  Common  Pleas,  Philadelphia  county  : 

Allison,  J.  “Upon  this  state  of  facts,  the  auditor  reports  that,  in 
this  transaction,  the  five  directors  named  were  not  acting  as  directors, 
but  as  individuals,  and  therefore  he  declines  to  surcharge  them  with 
the  amount  of  their  several  checks,  which  were  returned  to  them.  In 
this  we  think  the  auditor  erred ;  we  hold  that,  in  the  performance  of 
aDy  act  connected  with  their  trust,  which  resulted  in  profit  or  gain, 
the  directors  could  only  act  as  directors  and  trustees,  and  not  as  indi¬ 
viduals;  that  it  is  against  the  policy  of  the  law  to  permit  anyone, 
who  stands  as  an  actual  or  quasi  trustee,  to  take  to  himself  a  benefit 
or  advantage  from  any  act  done  by  him  while  charged  with  the  duty 
of  looking  alone  to  the  interests  of  others  represented  by  him.  Or,  as 
it  is  better  expressed  in  Heazer’s  Executors,  15  S.  &  R.,  66 :  ‘In 
chancery,  the  principle  is  one  never  departed  from,  and  is  as  binding 
as  any  axiom  of  the  common  law,  that  he  who  takes  upon  him  a 
trust,  takes  it  for  the  benefit  of  him  for  whom  he  is  entrusted,  but  not 
to  take  aDy  advantage  to  himself.’  These  directors  reaped  from  their 
situation  this  opportunity  for  gain,  and  this  gain,  while  they  were  under 
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obligations  to  act,  not  for  themselves,  but  for  others,  must  inure  to  the 
benefit  of  the  stockholders,  who  stood  behind  them,  as  cestui  que  trusts, 
for  the  question  is  not  so  much  whether  the  cestui  que  trusts  will  be 
losers  by  the’,  transaction,  as  whether  the  trustees  are  to  be  gainers. 
And  the  receiving  of  that,  which  with  good  conscience  cannot  he 
retained,  raises  a  trust  for  the  party  for  whom  the  recipient  acted.” 

Landis  vs.  Scott,  8  Casey,  498  : 

“  The  duty  of  a  trustee  or  of  an  agent  in  charge  of  property  to 
keep  regular  and  correct  accounts  is  imperative.  If  he  does  not,  every 
presumption  of  fact  is  against  him.  He  cannot  impose  upon  his 
principal,  or  cestui  que  trust ,  the  obligation  to  prove  that  he  has 
actually  received  what  he  might  have  received,  and  what  it  was  his 
duty  to  endeavor  to  obtain.  By  failing  to  keep  and  submit  accounts, 
he  assumes  the  burden  of  repelling  the  presumption,  and  disproving 
negligence  and  faithlessness.” 

Morris  vs.  Wallace,  3  Barr,  319-322: 

Rogers,  J.  “In  addition  to  the  views  of  Judge  Conyngham,  which 
we  adopt,  we  think  the  cause  is  against  the  appellant  on  another 
ground.  The  trustee,  Mr.  Morris,  has  thought  proper  to  take  the 
transfer  of  the  stock  purchased  with  the  funds  of  the  cestui  que  trust 
in  his  own  name.  The  nature  of  the  transaction,  as  he  now  represents 
it,  nowhere  appears  on  the  books  of  the  bank,  nor  is  there  any  written 
memorandum ;  but  the  case  rests  on  the  intention  of  the  trustee, 
deduced  only  from  his  acts  and  declarations  at  the  time  of  the  invest¬ 
ment.  Granting  that  Mr.  Morris  acted  bona  fide,  which  I  am  not 
disposed  to  deny,  yet  this  is  a  practice  which  we  unequivocally  con¬ 
demn,  and  have  always  done  so ;  and,  if  persisted  in,  it  must  be  at  the 
peril  of  the  trustee.  The  rule  which  makes  them  personally  liable  is 
intended  to  prevent  fraud,  avoiding  the  temptation  to  put  the  profits 
of  the  investment  in  their  own  pockets,  and  throw  the  loss,  if  any,  on 
others ;  a  temptation  to  which  those  who  act  in  a  fiduciary  character 
are  exposed,  and  producing  an  injustice  which  may  be  perpetrated,  if 
allowed,  almost  without  the  possibility  of  detection.  It  is  said  that 
guardians  frequently  purchase  stock  in  their  own  names,  with  the 
money  of  their  wards,  intending  it  at  the  time  for  the  exclusive  benefit 
of  the  latter.  If  so,  the  sooner  there  is  an  end  put  to  the  practice  the 
better,  as  it  may  lead  to  fraud,  and  can  answer  no  good  purpose  what¬ 
ever.  It  does  not  deserve  the  countenance  of  a  court  of  justice  for 
another  reason.  When  the  funds  of  the  cestui  que  trust  are  invested 
in  the  name  of  the  trustee,  there  is  always  a  difficulty,  sometimes  in- 
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surmountable,  in  tracing  the  money  to  the  benefit  of  the  cestui  que 
trust,  the  consequence  of  which  is  that  the  funds  of  the  cestui  que 
trust  are  taken  to  pay  the  debt  of  an  insolvent  trustee.  As  this  is 
contrary  to  every  principle  of  equity,  it  should  be  avoided,  if  possible  ; 
we  therefore  wish  it  to  be  distinctly  understood  that  we  regard  such 
investment  as  a  legal  fraud,  liable  to  all  the  consequences,  as  such, 
without  regard  to  the  intention  or  integrity  of  the  trustee,  or  the 
honesty  and  good  faith  of  the  particular  transaction.  It  is  of  the  first 
importance  to  the  cestui  que  trust,  and  we  think  for  the  benefit  of  the 
trustee  himself,  that  their  funds  should  not  be  intermingled,  but  should 
be  kept  separate  and  distinct;  for,  unless  this  rule  is  observed,  it  puts 
the  trustee  in  the  power  of  the  cestui  que  trust,  who  may,  at  his  option, 
either  insist  on  the  transfer  of  the  stock  or  other  investment,  or,  if  he 
chooses,  charge  the  trustee  with  the  price  and  legal  interest.  The 
same  principle,  be  it  observed,  applies  to  all  persons,  whether  guardi¬ 
ans,  executors,  or  others  who  act  in  a  fiduciary  character.  Nor  does 
the  obiter  opinion  of  Mr.  Justice  Kennedy,  in  Lukens’  Appeal,  7  W.  & 
S.,  interfere  with  the  broad  principle  there  laid  down,  but  the  case 
affirms  it ;  for  he  merely  says  ‘  that  taking  a  transfer  in  the  name  of  a 
guardian  -will  not  itself  be  sufficient  to  set  aside  a  settlement  made  by 
the  ward  with  the  guardian,  without  other  circumstances  being  shown, 
from  which  it  may  be  inferred  that  the  ward  has  not  been  fairly  dealt 
with.’  He,  however,  nowhere  intimates  (but  the  contrary  is  decided) 
that  it  is  not  such  a  fraud  in  law  as  the  minor  can  take  advantage  of 
at  his  will  and  pleasure.  And  the  same  thing  in  effect,  and  for  the 
same  reason,  is  ruled  in  Myers  vs.  Entricken,  6  W.  &  S.,  44,  where  it 
is  decided  that  a  factor,  who  sells  the  goods  of  his  principal,  consigned 
to  him  for  that  purpose,  and  takes  the  notes  of  the  vendee,  which  he 
has  discounted  for  his  own  accommodation,  thereby  becomes  responsi¬ 
ble  for  the  amount  of  sales,  in  the  event  of  the  insolvency  of  the  pur¬ 
chaser.  It  is  ruled  on  the  ground  that  the  temptation  to  abuse 
afforded  by  a  usage  to  use  the  money  of  the  principal  is  too  strong  to 
be  tolerated.  So  in  Wren  vs.  Thurston,  11  Yesey,  382,  it  is  said  that 
an  agent  who  places  his  principal’s  money  to  his  own  account  with 
his  general  banker,  takes  the  risk  of  the  banker’s  failure;  and  the 
reason  given  is,  that  he  can  so  deal  with  it  as  to  be  able  to  treat  it  as 
the  money  of  his  principal,  or  his  own,  according  to  the  event.  Nor 
can  it  be  permitted  that  the  trustee,  Mr.  Morris,  may  treat  the  stock 
as  his  own,  or  as  the  cestui  que  trust's,  as  it  may  fall  or  raise  in  value. 
The  decree  is  affirmed.” 

Benson  vs.  Hatliorn,  1  Young  &  Coll.,  326,  841-2-3 : 

“  These  six  directors,  being  so  intrusted,  receive  among  them  from 
the  funds  of  the  Company,  as  a  remuneration  for  their  trouble  in 
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being  the  exclusive  acting  partners  in  this  concern,  a  sum  of  no  less 
than  £650  per  annum,  capable,  as  I  read  the  deed,  of  increase,  but 
not  liable  to  diminution ;  this  sum  they  are  to  divide  among  them¬ 
selves  as  they  think  fit. 

“Nowit  is  obvious  that  persons  so  circumstanced,  were  under  an  ob¬ 
ligation  to  the  shareholders  at  large,  to  use  their  best  exertions  in  all 
matters  which  related  to  the  affairs  of  the  company,  for  the  welfare  of 
the  concern  thus  entrusted,  not  gratuitously,  to  their  charge. 

“I  apprehend,  that  without  any  special  provision  for  the  purpose,  it 
was  by  law  an  implied  and  inherent  term  in  the  engagement,  that  they 
should  not  make  any  other  profit  to  themselves  of  that  trust  or  employ¬ 
ment,  and  should  not  acquire  to  themselves,  while  they  remained  di¬ 
rectors,  an  interest  adverse  to  their  duty. 

“  The  main,  or  only  business  of  this  company,  consisted  in  acquiring, 
managing,  and  working  steam  vessels.  It  may  have  been  that  a  ship’s 
husband  was  necessary.  It  is  the  defendant’s  case,  or  the  case  at  least 
of  Mr.  Heathorn,  that  a  ship’s  husband  was  necessary.  This  is  denied 
on  the  part  of  the  plaintiffs,  who  say  that  the  directors  might  very  well 
have  performed  such  duty  as  the  management  of  the  vessels  required, 
without  the  interposition  of  a  ship’s  husband.  On  that  I  gave  no  opin¬ 
ion  ;  but  if  a  ship’s  husband  was  necessary,  it  is  obvious  be  would  become 
the  responsible  servant  of  the  directors  in  an  onerous  office — that  he 
would  become  an  accounting  party  to  them,  and  that  his  conduct,  as 
well  as  his  accounts,  however  respectable  he  might  be,  would  require  a 
constant  and  vigilant  superintendence  and  control.  That  constant  and 
vigilant  superintendence  and  control,  one  and  all  of  the  directors  had. 
for  value,  contracted  to  give;  and  what  is  done?  One  of  these  very 
directors  becomes  himself  the  person  whose  conduct  and  accounts  it  is 
his  duty  to  superintend,  to  check,  and  to  watch.  At  once,  therefore, 
to  put  the  case  at  the  very  lowest,  and  in  a  manner  most  favorable  to 
Mr.  Heathorn,  paralyzing  him  as  a  director  in  this  respect,  and  leaving 
the  company,  as  far  as  these  important  matters  were  concerned,  under 
the  protection  of  but  five,  while  they  believed  themselves  to  be  under 
the  protection  of  six.  But  it  does  not  rest  there.  The  five  remaining 
directors  were  placed  in  the  difficult  and  invidious  position  of  having 
to  check  and  control  the  accounts  of  one  of  their  own  body,  with  whom 
they  were  associated  on  equal  terms  in  the  management  of  every  other 
part  of  the  affairs  of  the  concern.  It  has  been,  nevertheless,  with  an 
appearance  of  seriousness,  treated  as  an  arguable  question,  whether  I 
can  allow  this  gentleman  to  receive  profits,  however  reasonable  in 
amount,  if  they  had  been  claimed  by  another  person,  which  he  has 
made  by  this  employment  in  which  he  ought  never  to  have  embarked. 
If  the  Court  were  to  do  so ;  if  the  Court  were  to  allow  to  a  person  so 
circumstanced,  that  which  might  fairly  be  allowed  to  a  stranger,  it 
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would  obviously  afford  the  strongest  encouragement  to  a  departure 
from  what  is  the  right  and  regular  course  in  every  similar  establish¬ 
ment.  A  party  would  take  a  situation  of  this  nature  with  the  certainty 
of  having  a  fair  remuneration,  and  with  the  probable  advantage  of  re¬ 
taining  what  was  unfair.  It  is  mainly  this  danger — the  danger  of  the 
commission  of  fraud,  in  a  manner  and  under  circumstances,  which,  in 
the  great  majority  of  instances,  must  preclude  detection,  that  in  the 
case  of  trustees,  and  all  parties  whose  character  and  responsibilities 
are  similar,  (for  there  is  no  magic  in  the  word,)  induces  the  Court,  (not 
only  for  the  sake  of  justice  in  the  individual  case,  but  for  the  protection 
of  the  public  generally,  and  with  a  view  to  assert  and  vindicate  the 
obligation  of  plain  and  direct  dealing  between  man  and  man  in  all 
cases;  but  especially  in  those  where  one  man  is  entrusted  by  another,) 
to  adhere  strictly  to  the  rule,  that  no  profit  of  any  description  shall 
be  made  by  a,  person  so  circumstanced — saying  to  the  person  complain¬ 
ing  that  he  has  thus  employed  his  time  and  skill  without  remuneration 
that  he  has  elected  so  to  treat  the  matter;  that  he  has  his  reward,  for 
he  has  had  the  possibility,  nay,  the  probability,  of  retaining  to  himself 
that  which  he  never  ought  to  have  retained  ;  that  he  has  been  willing 
to  run  the  risk,  and  cannot  complain  if  he  happen  to  lose  the  stake. 
It  is  on  this  principle  that  Lord  Eldon  proceeded  in  the  cases  so 
familiar  to  us  all  of  purchases  by  trustees.  It  is  only  an  instance  of 
the  application  of  the  rule,  not  the  rule  itself.  In  those  cases,  Lord 
Eldon  said  (I  allude  particularly  to  ex-parte  Lacy,  which  occurred 
soon  after  Lord  Eldon  first  received  the  great  seal):  ‘The  rule  is 
founded  on  this,  that  though  you  may  see  in  a  particular  case,  that 
he  has  not  made  advantage,  it  is  utterly  impossible  to  examine  upon 
satisfactory  evidence  in  the  power  of  the  Court,  by  which  I  mean,  in 
the  power  of  the  parties,  in  ninety-nine  cases  out  of  a  hundred,  whether 
lie  has  made  advantage  or  not.’  If  in  the  present  case,  Mr.  Heathorn 
had  openly  and  directly  brought  forward  the  matter  before  the  body  of 
shareholders  generally,  I  consider  it  possible,  if  not  probable,  that  he 
would  have  been  allowed  to  receive,  and  would  now  have  been  entitled 
to  retain  all  the  sums  in  question  paid  for  commission.  lie  has  not 
elected  to  take  that  open  and  straightforward  course ;  he  has  chosen 
that  the  matter  should  be  undisclosed,  and  he  must  abide  the  inevitable 
result.” 

Koehler  vs.  The  Black  River  Falls  Iron  Co.,  2  Black 
Sup.  C.  U.  S.  715,  720-1 : 

Syllabus :  “  The  officers  and  directors  of  a  corporate  body  are  trus¬ 
tees  of  the  stockholders,  and  in  securing  to  themselves  an  advantage 
not  common  to  all  the  stockholders,  they  commit  a  plain  breach  of 
duty.” 
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Page  720  : 

“  Instead  of  honestly  endeavoring  to  effect  a  loan  of  money  advan¬ 
tageously  for  the  benefit  of  the  corporation,  these  directors,  in  viola¬ 
tion  of  their  duty,  and  in  betrayal  of  their  trust,  secured  their  own 
debts,  to  the  injury  of  the  stockholders  and  creditors.  Directors  can¬ 
not  thus  deal  with  the  important  interests  trusted  to  their  manage¬ 
ment.  They  hold  a  place  of  trust,  and  by  accepting  the  trust  are 
obliged  to  execute  it  with  fidelity,  not  for  their  own  benefit,  but  for 
the  common  benefit  of  the  stockholders  of  the  corporation.” 

“In  executing  this  mortgage,  and  thereby  securing  to  themselves 
advantages  which  were  not  common  to  all  the  stockholders,  they  were 
guilty  of  an  unauthorized  act,  and  violated  a  plain  principle  of  equity 
applicable  to  trustees.  The  directors  are  the  trustees  or  managing 
partners,  and  the  stockholders  are  the  cestui  que  trusts,  and  have  a 
joint  interest  in  all  the  property  and  effects  of  the  corporation;  and 
no  injury  that  the  stockholders  may  sustain  by  a  fraudulent  breach  of 
trust  can,  upon  the  general  principles  of  equity,  be  suffered  to  pass 
without  a  remedy.” 

Robinson  vs.  Smith,  3  Paige,  222,  231-233 : 

Syllabus:  “The  directors  of  a  joint  stock  corporation  who  wilfully 
abuse  their  trust,  or  misapply  the  funds  of  the  company,  by  which  a 
loss  is  sustained,  are  personally  liable  as  trustees  to  make  good  that 
loss :  and  they  are  also  liable  if  they  suffer  the  corporate  funds  to  be 
lost  or  wasted  by  gross  negligence  and  inattention  to  the  duties  of 
their  trust.” 

“  Independent  of  the  provisions  of  the  Revised  Statutes,  the  Court 
of  Chancery  had  jurisdiction,  so  far  as  the  rights  of  the  individual 
corporators  were  concerned,  to  call  the  directors  to  account,  and  to 
make  satisfaction  for  losses  arising  from  a  fraudulent  breach  of  trust.” 

“The  objection  by  defendants,  who  are  officers  of  a  corporation, 
that  a  discovery  of  the  matters  stated  in  the  bill  may  subject  the  cor¬ 
poration  to  a  forfeiture  of  its  charter,  is  not  sufficient  to  support  a 
general  demurrer  to  the  relief,  as  well  as  to  the  discovery  sought  by 
the  bill.” 

Page  231 : 

“  If  the  allegations  on  this  bill  are  true,  there  is  no  doubt  that  the 
directors  of  this  company  were  guilty  of  a  most  palpable  violation  of 
their  duty,  by  engaging  in  this  gambling  speculation  in  stocks,  which 
was  wholly  unauthorized  by  their  charter,  and  which  the  bill  alleges 
was  carried  on  to  subserve  their  own  individual  interests  and  purposes. 
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I  have  no  hesitation  in  declaring  it  as  the  law  of  this  State,  that  the 
directors  of  a  monied  or  other  joint  stock  corporation,  who  wilfully 
abuse  their  trust,  or  misapply  the  funds  of  the  company,  by  which  a 
loss  is  sustained,  are  personally  liable  as  trustees  to  make  good  that 
loss.  And  they  are  equally  liable  if  they  suffer  the  corporate  funds 
or  property  to  be  lost  or  wasted  by  gross  negligence  and  inattention 
to  the  duties  of  their  trust.  Independent  of  the  provisions  of  the 
Revised  Statutes,  which  were  passed  after  the  filing  of  this  bill,  the 
Court  had  jurisdiction,  so  far  as  the  individual  rights  of  the  corpora¬ 
tors  were  concerned,  to  call  the  directors  to  account,  and  compel  them 
to  make  satisfaction  for  any  loss  arising  from  a  fraudulent  breach  of 
trust,  or  the  wilful  neglect  of  a  known  duty.” 

“But  since  the  introduction  of  joint  stock  corporations,  which  are 
mere  partnerships,  except  in  form,  the  principles  which  were  formerly 
applied  to  charitable  corporations  in  England  may  be  very  appro¬ 
priately  extended  to  such  companies  here.  The  directors  are  the 
trustees  or  managing  partners,  and  the  stockholders  are  the  cestui  que 
trusts,  and  have  a  joint  interest  in  all  the  property  and  effects  of  a 
corporation,  (See  Wood’s  Inst.  B.  1,  cli.  8,  p.  110,  11  Coke’s  Rep.  98,  6.) 
And  no  injury  the  stockholders  may  sustain,  by  a  fraudulent  breach  of 
trust,  can,  upon  the  general  principles  of  equity,  be  suffered  to  pass 
without  a  remedy.  In  the  language  of  Lord  Hardwicke,  in  a  similar 
case,  “I  will  never  determine  that  a  court  of  equity  cannot  lay  hold 
of  every  such  breach  of  trust.  I  will  never  determine  that  frauds  of 
this  kind  are  out  of  the  reach  of  courts  of  law  or  equity,  for  an  in¬ 
tolerable  grievance  would  follow  from  such  a  determination,  (2  Atk. 
Rep.  406.)  The  demurrers  on  the  record  are  therefore  not  well  taken, 
and  should  be  overruled.” 

“  The  defendants  have,  however,  assigned  as  causes  of  demurrer,  ore 
terms,  that  is  not  alleged  in  the  bill  that  the  corporation,  by  its 
officers,  refused  to  sue,  or  that  the  defendants  are  the  present  direc¬ 
tors,  having  the  control  of  the  corporation,  and  that  therefore  the 
suit  should  have  been  in  the  name  of  the  corporation  ;  that  even  if  a 
sufficient  excuse  is  shown  by  the  bill,  for  bringing  the  suit  in  the  name 
of  the  stockholders,  the  corporation  should  be  before  the  Court  as  a 
party  defendant.  I  think  at  least  one  of  these  objections  is  well 
taken,  and  that  the  corporation  should  be  before  the  Court  either  as 
complainant  or  as  defendant.” 

“  Generally,  where  there  has  been  a  waste  or  misapplication  of  the 
corporate  funds  by  the  officers  or  agents  of  the  company,  a  suit,  to 
compel  them  to  account  for  such  waste  or  misapplication,  should  be 
in  the  name  of  the  corporation.  But  as  this  court  never  permits 
a  wrong  to  go  unredressed,  merely  for  the  sake  of  form,  if  it  appeared 
that  the  directors  of  the  corporation  refused  to  prosecute,  by  collusion 
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with  those  who  had  made  themselves  answerable  by  their  negligence 
or  fraud,  or  if  the  corporation  was  still  under  the  control  of  those  who 
must  be  made  the  defendants  in  the  suit,  the  stockholders,  who  are  the 
real  parties  in  interest,  would  be  permitted  to  file  a  bill  in  their  own 
names,  making  the  corporation  a  party  defendant.” 

Gillette  vs.  Peppercorne,  3  Beavan,  78: 

“Mr.  C.  P.  Cooper,  Mr.  Bethell  and  Mr.  E.  Montague  contrd,  con¬ 
tended  that  the  defendant  had  not  acted  as  the  plaintiff’s  broker,  but 
gratuitously,  as  his  friend.” 

“  It  is  said  that  this  is  every  day’s  practice  in  the  city.  I  certainly 
should  be  very  sorry  to  have  it  proved  to  me  that  such  a  sort  of  deal' 
ing'  is  usual ;  for  nothing  can  be  more  open  to  the  commission  of  fraud 
than  transactions  of  this  nature.  Where  a  man  employs  another  as 
his  agent,  it  is  in  the  faith  that  such  agent  will  act  in  the  matter  purely 
and  disinterestedly  for  the  benefit  of  his  employer,  and  assuredly  not 
with  the  notion  that  the  person  whose  assistance  is  required  as  agent, 
has  himself,  in  the  very  transaction,  an  interest  directly  opposed  to 
that  of  his  principal.  It  frequently,  I  believe,  happens  that  the  same 
person  is  agent  for  both  parties,  in  which  case  he  holds  an  even  hand, 
and  acts  in  one  sense  as  arbiter  between  them ;  but  if  a  person  em¬ 
ployed  as  agent  on  account  of  his  skill  and  knowledge  is  to  have,  in 
the  very  same  transaction,  an  interest  directly  opposite  to  that  of  his 
employer,  it  is  evident  that  the  relation  between  the  parties  then 
becomes  of  such  a  nature  as  must  inevitably  lead  to  continued  disap¬ 
pointment,  if  not  to  the  continued  practice  of  fraud.” 

“I  am  of  opinion  that  these  transactions  cannot  be  supported ;  not 
only  are  they  in  themselves  so  extremely  likely  to  lead  to  the  commis¬ 
sion  of  fraud  as  to  make  them  directly  against  the  policy  of  the  law, 
but  in  those  cases  which  have  occasionally  come  to  the  knowledge  of 
the  Court,  and  which  fortunately  have  not  been  frequent,  it  has  in¬ 
variably  been  found  that  fraud  has  been  the  result  of  such  transac¬ 
tions.  It  is  not  necessary  to  show  that  fraud  was  intended,  or  that 
loss  afterwards  took  place  in  consequence  of  these  transactions ;  be¬ 
cause  the  defendant,  though  he  might  have  entertained  no  intention 
whatever  of  fraud,  was  placed  in  such  a  situation  of  trust  with  regard 
to  the  plaintiff,  that  the  transaction  cannot,  in  the  contemplation  of 
this  Court,  be  considered  valid.” 

“  It  is  not  sufficient  to  say  that  the  plaintiff,  being  a  proprietor, 
might  have  gone  to  the  books  and  made  a  search,  and  found  out  all 
these  matters,  or  that  the  son,  being  a  director,  and  having  the  books 
before  him,  might  have  made  this  search;  the  knowledge,  in  my 
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opinion,  ought  to  have  been  brought  home  to  the  plaintiff,  and  this 
has  not  been  done.” 

This  is  a  full  answer  to  the  argument  of  my  learned  friend, 
Mr.  Wharton,  that  the  directors  might  have  seen ;  conse¬ 
quently  the  inference  is,  they  did  see ;  and  that,  having  seen, 
the  inference  is  they  authorized  the  transactions,  and  hence 
they  were  legal. 

Ex  parte  Bennett,  10  Vesey,  385,  398,  399,  400 : 

“  Lord  Kenyon  was  of  opinion  that  Blake,  having  been  the  solicitor 
for  the  vendors,  the  circumstance  of  his  bidding  had  a  necessary  ten¬ 
dency  to  make  others  believe  there  were  puffers,  which  had  a  neces¬ 
sary  tendency  to  restrain  the  biddings  ;  therefore  the  sale  was  chilled, 
and  it  was  unfit  to  say  the  vendor  should  be  bound  to  execute,  even 
to  an  innocent  vendee.  But  the  Court  ought  first  to  have  decided 
whether  there  could  be  puffers,  a  point  upon  which  there  has  been  so 
much  dispute.  Then,  if  the  principle  be  that  the  solicitor  cannot  buy 
for  his  own  benefit,  I  agree,  where  he  buys  for  another,  the  temptation 
to  act  wrong  is  less  ;  yet  if  he  could  not  use  the  information  lie  has 
for  his  own  benefit,  it  is  too  delicate  to  hold  that  the  temptation  to 
misuse  that  information  for  another  person  is  so  much  weaker,  that 
he  should  be  at  liberty  to  bid  for  another ;  and  so  he  might  bid  for  his 
son,  his  relation,  or  his  employer.  That  distinction  is  too  thin  to  form 
a  safe  rule  of  justice.  Upon  the  general  rule,  both  the  solicitor  and 
the  commissioner  have  duties  imposed  upon  them  that  prevent  their 
buying  for  themselves ;  and,  if  that  is  the  general  rule,  it  follows,  of 
necessity,  that  neither  of  them  can  be  permitted  to  buy  for  a  third 
person ;  for  the  Court  can,  with  as  little  effect,  examine  whether  that 
was  done  by  making  an  undue  use  of  the  information  received  in  the 
course  of  their  duty  in  the  one  case  as  in  the-  other.  No  court  of 
justice  could  institute  investigation  to  that  point  effectually  in  all 
cases ;  and  therefore  the  safest  rule  is,  that  a  transaction,  which  under 
circumstances  should  not  be  permitted,  shall  not  take  effect,  upon  the 
general  principle  ;  as  if  ever  permitted,  the  inquiry  into  the  truth  of 
the  circumstances  may  fail  in  a  great  proportion  of  cases.” 

Rothschild  vs.  Brookman,  2  Don.  &  Clark,  pp.  188,  194 : 

“With  respect  to  one  of  these  parties,  it  is  clear  that  he  is  a  most 
desperate  gambler  in  the  funds,  and  he  now  seems  to  have  met  with 
that  fate  which  always  does  attend,  sooner  or  later,  most  of  such  per¬ 
sons.  To  the  man  who,  not  being  a  member  of  the  Stock  Exchange, 
will  gamble  in  the  funds,  ruin  is  certain  ;  and  the  only  question  in  his 
case  must  be,  the  question  of  the  time  at  which  that  inevitable  ruin 
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will  come  upon  liim.  It  is  clear  that,  in  most  of  these  stock  transac¬ 
tions,  the  respondent  has  acted  under  the  advice  of  the  appellant, 
whom  he  trusted  as  his  agent,  and  I  think  that  the  advice  has  not  been 
given  unfairly.  I  have  no  doubt  that,  what  has  been»stated  at  the 
bar  upon  This  subject  is  perfectly  true;  that  many  others  would  have 
acted  in  the  same  manner  as  the  appellant  has  done.  God  forbid  I 
should  say  that  when  men  come  to  persons  in  the  situation  of  this  ap¬ 
pellant  for  advice,  on  subjects  with  which  they  are  most  intimately 
acquainted,  tliqy  will  take  advantage  of  that  circumstance  to  give 
advice  that  can  only  tend  to  their  own  benefit,  at  the  cost  of  those 
who  apply  to  them  for  it;  but  the  law  your  lordships  are  called  on  to 
administer  is  a  law  of  jealousy,  and  it  will  not  allow  any  man  to  be 
trusted  with  power  to  take  advantage  of  the  weakness  or  ignorance  of 
others.  In  every  one  of  these  transactions  the  appellant  has  had  the 
opportunity  to  do  this ;  and  though  I  believe  he  is  not  capable  of 
doing  it,  we  must  deal  with  him  as  we  should  do  with  others,  and  say, 
that  he  shall  not  put  himself  in  a  situation  where  he  would  be  able  to 
exercise  such  a  power. 

“  If  the  banker,  instead  of  giving  me  the  benefit  of  his  advice  and 
assistance,  acts  as  he  thinks  best  for  himself,  and  takes  the  stock  to 
himself,  he  deprives  me  of  the  security  I  ought  to  have  enjoyed  in  the 
confidence  I  have  in  his  knowledge  and  integrity.;  for  if  a  loss  arises 
upon  the  sale  of  the  stock,  I  suffer  the  loss,  and  he  takes  advantage  of 
it.” 


Green  vs.  Weaver,  1  Simons,  424-5: 

“Upon  a  case  thus  stated,  I  think  that  two  propositions  may  be  as¬ 
sumed  :  1st,  that  the  policy  of  the  law  not  only  requires  that  a  broker 
or  agent  should  act  with  fidelity  to  his  employer,  and  should  be  ready, 
at  all  times,  to  render  a  full  and  clear  account  of  his  transactions ;  but, 
2dly,  from  the  nature  of  this  case,  the  defendant  must  possess,  and, 
perhaps,  exclusively  possess,  the  means  of  stating  that  account,  which 
the  policy  of  the  law  entitles  the  plaintiff  to  demand.  I  think  these 
propositions  may  be  assumed  in  this  case  as  clear.” 

Bruce  vs.  Davenpond,  36  Barb.  349.  By  the  Court,  Leon¬ 
ard,  J. : 

“An  agent  cannot  act  for  his  own  benefit  in  relation  to  the  subject 
matter  of  the  agency,  to  the  injury  of  those  by  whom  he  is  employed. 
The  relation  of  principal  and  agent  is  of  a  confidential  character,  de¬ 
manding  the  utmost  truth  and  good  faith  between  them.” 
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Morse  v.  Royal,  12  Vesey,  873  ; 

“As  to  the  doctrine  of  confirmation,  it  stands  upon  several  authori¬ 
ties  ;  where  a  man  having  been  defrauded,  with  complete  knowledge, 
chooses  to  come  again  in  contact  with  the  person  who  defrauded  him; 
abandons  his  right  to  abrogate  the  contract ;  and  enters  into  a  plain, 
distinct  transaction  of  confirmation.  But  when  the  original  fraud  is 
clearly  established  by  circumstances,  not  liable  to  doubt,  a  confirmation 
of  such  a  transaction  is  so  inconsistent  with  justice,  so  unnatural,  so 
likely  to  be  connected  with  fraud,  that  it  ought  to  be  watched  with 
the  utmost  strictness,  and  to  stand  only  upon  the  clearest  evidence ;  as 
an  act  done  with  all  the  deliberation  that  ought  to  attend  a  transac¬ 
tion,  the  effect  of  which  is  to  ratify  that  which,  in  justice,  ought  never 
to  have  taken  place.” 

Murray  vs.  Palmer,  2  Schoales  &  Lefroy,  486 : 

-The  title  to  plaintiff  to  relief  would  be  therefore  clear,  if  her  ap¬ 
plication  had  been  recent.  But  two  things  are  insisted  upon  :  First, 
that  she  having  received  the  interest  of  this  money,  while  single,  during 
two  years  and  a  half,  and  then  she  and  her  husband  having  received 
principal  and  interest  after  her  marriage,  these  acts  are  to  be  taken  as 
a  confirmation  of  the  transaction.  Now  I  take  it,  that  nothing  will 
amount  to  a  confirmation  of  a  fraudulent  transaction,  but  an  act  done 
by  the  party  after  he  has  become  fully  aware  of  the  fraud  that  has  been 
practiced.” 

In  tlie  recent  case  decided  by  our  Supreme  Court,  of 
Campbell  vs.  McLain  (not  yet  reported),  the  opinion,  de¬ 
livered  by  Mr.  Justice  Read,  rules  that  ratification  resem¬ 
bles  itself  to  an  election  by  matter  in  pais ;  and  the  learned 
judge  quotes  from  his  own  opinion,  in  Anderson’s  Appeal, 
12  Casey,  496 : 

“An  election  by  matter  in  pais  can  only  be  determined  by  plain  and 
unequivocal  acts,  under  a  f  ull  knowledge  of  all  the  circumstances,  and 
of  the  party's  rights." 

Molony  vs.  L’Estrange,  Beatty,  418  : 

“All  acts  to  have  the  effect  of  confirmation  must  be  purely  voluntary, 
and  done  with  the  intent  to  ratify  that,  which  the  party  Icnoivs  he  is 
entitled  to  disaffirm. 
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“Whatever  effect  time  might  have  in  precluding  relief  against  a 
bargain  of  a  remote  period,  it  affords  no  ground  for  a  court  of  equity  to 
enforce  it,  if  shown  to  have  been  originally  illegal.” 

•  Eobinett’s  Appeal,  12  Casey,  174: 

“If  an  administratrix  mix  the  funds  of  the  estate  with  her  own 
moneys  and  employ  both  in  trade,  the  parties  in  interest  may,  if  they 
prefer  it,  insist  on  having  a  proportionate  share  of  the  profits,  instead 
of  interest  on  the  amount  of  trust  funds  so  employed.” 

Page  189 : 

“The  general  rule  of  equity,  as  stated  by  Judge  Story,  in  Oliver  vs. 
Piate,  3  Howard,  333,  is  that  the  gain  made  by  the  trustee,  by  a  wrong¬ 
ful  application  of  the  trust  fund,  shall  go  to  the  cestui  que  trust,  and 
all  the  losses  shall  be  borne  by  the  trustee.  This  principle  was  sub¬ 
stantially  recognized  and  applied  in  Callaghan  v.  Hall,  1  S.  &  E.  241, 
Wiley’s  Appeal,  8  W.  &  S.  244,  and  in  Emeret’s  Estate,  2  Parsons  Eq. 
cas.  195.” 

If  there  ever  was  a  case  that  appealed  to  the  Court  for 
mercy,  for  pity  and  for  sympathy,  it  was  the  case  of  the 
unfortunate  party  who  was  the  sufferer  by  the  above  deci¬ 
sion.  It  was  the  case  of  a  widow  who  carried  on  the 
business  which  her  husband  left  her,  for  seventeen  or 
eighteen  years ;  who,  during  that  time,  by  her  assiduous 
attention,  got  together  a  comfortable  property;  who  was 
not  aware  that  she  was  liable  to  account  to  any  one  but  her 
children,  whom  she  was  maintaining  out  of  her  business ; 
who  believed  that  her  husband  was  protected  from  the  claim 
of  the  creditor,  a  release  having  been  executed,  with  all  the 
apparent  forms  of  the  law  ;  who  knew  that,  although  that 
creditor  had  brought  suit,  it  had  lain  dormant  for  over 
fifteen  years;  yet  at  the  end  of  that  period  of  time,  the 
release  having  been  set  aside  in  an  action  upon  the  original 
debt,  she  was  adjudged  to  apply  the  whole  of  her  earnings, 
to  the  debt  of  the  creditor  with  interest.  That  case  was 
argued  and  re-argued  before  the  Supreme  Court ;  the  result 
was  felt  by  the  Court  to  be  one  of  peculiar  hardship,  yet 
the  Court  could  not  avoid  the  demands  of  justice,  and 
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reverse  the  law  intended  for  the  protection  of  the  public 
generally,  in  its  application  to  all  trustees,  officers  and 
agents.  You  or  I,  individually,  may  be  disposed  to  the 
same  reluctance,  in  regard  to  the  parties  who  will  suffer  in 
this  cause,  if  the  Bank  recovers.  The  heirs  of  Mr.  Boker, 
like  the  widow  and  heirs  in  the  estate  just  referred  to,  have 
been  in  the  enjoyment  of  an  estate  for  many  years,  to 
which,  if  the  ancestor  was  in  debt,  they  had  no  right, 
except  subject  to  debts ;  and  it  may  seem  a  hardship  to 
apply  it  to  the  payment  of  debts.  But  you  cannot,  nor 
can  the  Courts  of  Law,  change  the  rules  which  have  been 
long  and  firmly  established  to  be  the  cardinal  principles, 
upon  which  the  entire  fabric  of  the  law  of  confidential 
relations  has  been  erected,  by  the.  brightest  judicial  minds, 
and  the  highest  courts  of  law  and  equity,  in  England  and 
in  America. 

Miners’  Abridgment,  Factor  B.  2,  pi.  8,  2  : 

“  If  any  factor  sell  unto  a  man  certain  goods,  for  another  person’s 
account,  either  by  themselves  or  among  other  things,  and  gives  not  ad¬ 
vice  to  his  principal  of  the  sale  of  the  said  goods,  but  afterwards, 
having  more  dealings  with  the  same  man,  he  becomes  insolvent,  the 
debt  for  the  goods  so  sold  the  factor  shall  be  answerable  for ;  because 
he  gave  no  advice  to  the  owner  of  the  sale  of  the  said  goods  in  conve¬ 
nient  time,  and  it  is  as  if  he  had  disposed  of  those  goods  to  a  man 
contrary  to  the  commission  given  unto  him,  for  the  salary  of  factorage 
bindeth  him  thereto.  Law  of  Trade,  &c.,  2d  Part,  403.” 

“Also,  if  a  factor,  by  commission  of  a  merchant,  buy  a  commodity 
for  his  account,  with  the  said  merchant’s  money,  or  by  his  credit,  and 
the  factor  giveth  no  advice  of  it  to  his  principal,  but  sells  the  same 
goods  again  for  his  own  benefit,  the  merchant  shall  recover  this  benefit 
of  the  factor,  according  to  the  custom  of  merchants,  and  his  factor 
shall  likewise  be  amerced  for  the  fraud.  Law  of  Trade,  &c.,  2d  part, 
403.” 

Duty  of  agents  to  keep  accounts  and  report  information ,  &c. 
White  vs.  Lady  Lincoln,  Duke  of  Newcastle  vs.  Kinderly, 
8  Vesey,  363,  foot  of  368-9-378  : 

“A  confidential  agent,  in  that  character,  bound  to  keep  regular  ac- 
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counts,  having  neglected  to  do  so,  and  to  preserve  vouchers  against 
himself,  though  he  had  preserved  those  in  his  own  favor,  was,  on  the 
ground  of  gross  neglect  of  duty,  not  allowed  a  charge  on  respect  of 
bills  of  costs  for  business  done  as  a  solicitor.  By  an  order  made  on 
these  causes^  an  inquiry  wras  directed,  how,  and  upon  what  grounds,  the 
general  charge  brought  on  by  the  executors  of  the  late  defendant,  John 
Jackson,  amounting  to  £809,045  19s.  6 d.,  had  been  reduced  to  the  sum 
of  £89  2s.  Id,  and  from  what  documents  and  materials,  the  accounts 
by  which  the  charge  was  so  reduced,  was  made  up ;  and  whether  Jack- 
son  left  any  books,  on  which  the  bills  claimed  by  his  executors  for  pro¬ 
fessional  and  other  business  "were  entered,  or  from  which  such  bills  of 
cost  may  be  made  out,  or  from  what  materials  they  have  been,  or  are 
proposed  to  be,  made  out ;  and  whether  such  bills  were  delivered  to  the 
Duke  of  Newcastle  in  his  life  ;  and  whether,  from  the  nature  of  Jack¬ 
son’s  employment,  and  the  confidence  reposed  in  him  by  the  duke,  it 
may  not  be  presumed  that  such  bills  were  paid.” 


Page  369 : 

“But  the  difficulty  upon  Jackson  is,  that  he  is  not  to  be  looked  at  as 
a  mere  attorney,  but  as  standing  in  various  other  relations  in  which  he 
was  placed  during  the  life  of  the  duke,  and  since  his  death  ;  and  the 
true  question  is,  whether  attending  to  the  obligations  flowing  from 
those  relations,  the  same  conclusion  follows,  as  if  it  was  the  mere  case 
of  a  demand  by  an  attorney  against  his  client.  This  is  a  question  not 
of  mere  negligence  and  irregularity,  but  of  negligence  and  irregularity 
combined  with  a  gross  neglect  of  duty.  Jackson  stood  in  different 
situations  with  regard  to  his  duty  to  the  duke,  in  the  periods  while  he 
was  merely  solicitor,  and  while  he  was  general  agent,  auditor,  land 
steward,  and  manager.  With  reference  to  those  latter  characters,  this 
court  must,  for  the  safety  of  mankind,  lay  down  as  a  rule,  to  be  de¬ 
parted  from  only  upon  very  special  circumstances,  that  a  man  standing 
in  that  relation  is  bound  to  keep  regular  accounts  of  his  transactions 
on  behalf  of  his  employer ;  not  only,  as  he  appears  in  this  instance  to 
have  done,  upon  his  own  part,  accounts  of  his  payments,  but,  also,  on 
behalf  of  his  employer,  accounts  of  his  receipts.  As  a  general  propo- 
sition  nothing  can  be  stated  more  mischievous,  than  that  this  court 
would  readily  act,  at  the  end  of  nineteen  or  twenty  years,  when  no 
regular  accounts  have  been  kept,  upon  such  conjectural ,  argumenta¬ 
tive,  and  irregular  grounds  and  documents,  to  supply  the  place  of 
regular  accounts,  as  in  this  case  are  made  the  very  foundation  of  this 
charge.  And  the  court  must  hold  a  very  strict  hand  over  cases  of  ex¬ 
ception. 
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“As  executor  and  trustee,  Jackson  had  very  different  duties  from 
those  of  an  ordinary  creditor.  If  he  had  not  been  executor  and 
trustee,  an  obligation  was  imposed  upon  him  by  his  character  as  agent, 
during  the  life  of  the  duke,  even  in  such  circumstances  ;  the  duty  of 
protecting  the  estate  against  his  own  demand,  to  the  extent  of  the 
protection  that  could  be  given  by  a  precise,  regular  account  of  all  his 
transactions  with  the  duke,  during  his  life.  That  is  the  obligation  of 
such  an  agent  in  general  cases.” 

“  With  respect  to  Jackson’s  demand  as  auditor,  steward,  agent,  and 
all,  except  his  bills  as  attorney,  as  to  all  in  which  he  was  bound  to 
keep  accounts  of  those  transactions,  I  must  lay  down  the  rule,  that 
a  man  standing  in  a  relation  imposing  a  duty  to  keep  regular  accounts, 
cannot  be  permitted  to  make  a  demand  for  work  and  labor,  in  that 
character,  with  reference  to  which  he  has  kept  no  account ;  which  is 
justified  by  a  principle  that  ought  to  be  loitdly  published,  that  a  receiver, 
who  does  not  pass  his  accounts  regularly,  ought  not  to  be  allowed 
any  poundage.” 

“  That  principle  applies  to  all  those  demands,  except  the  bills  of 
costs.  The  result  is,  that  the  duke  was  much  embarrassed,  and  it  is 
a  possible  and  probable  case,  that  Jackson  did  not  apply  the  money 
to  the  discharge  of  his  own  bills  ;  the  wants  of  the  duke  calling  money 
out  of  his  hands  from  time  to  time,  and  his  own  demands,  therefore, 
being  unliquidated.  But,  the  observation  upon  all  these  probabilities 
and  improbabilities  is,  why  have  we  not  the  best  account  ?  It  is  highly 
improbable  that,  under  the  particular  circumstances  of  this  case,  his 
principal,  violent  in  his  temper,  he  should  not  keep  some  account 
showing  the  nature  of  his  dealings  and  transactions,  looking  to  the 
danger  of  his  situation  with  such  an  employer ;  much  more  so,  when 
you  find  tne  vouchers  of  actual  payments  to  this  party  where  they 
ought  not  to  be,  and  that  all  the  payments  made  by  him,  and,  there¬ 
fore,  to  be  a  charge  upon  his  employer,  are  doubly  testified,  and  yet 
with  that  exception,  there  is  no  evidence,  though  he  was  bound  to 
furnish  clear  evidence.” 

“But  when  pressed  to  this  point,  you  are  obliged  to  say,  that  all 
business  done,  even  in  the  last  week,  was  paid  for ;  that  there  is ,  no 
distinction  upon  the  Statute  of  Limitations  ;  the  inference  is,  upon  all 
the  circumstances,  that  Jackson  was  paid  at  the  time  of  his  death,  and 
from  his  keeping  no  account,  you  infer,  upon  the  whole,  that  he  was 
debtor,  and  not  creditor  to  the  duke.  I  advert  again  to  the  circum¬ 
stance,  that  this  is  not  the  case  of  a  mere  solicitor ;  not  one  of  those 
cases  in  which  the  Court  can  deal  upon  the  more  or  less  of  the  bills, 
or  say  that  if  he  was  negligent  in  a  particular  suit,  and  could  not, 
therefore,  make  out  his  demand  for  that,  he  was  not  to  be  punished, 
by  not  paying  him  for  another  suit,  as  to  which  he  had  regular  docu- 
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ments.  Of  necessity,  in  this  instance,  it 'goes  to  the  whole,  yet  the 
conclusion  that  all  the  hills  were  paid,  is  very  difficult.” 

“I  am  of  opinion,  for  the  reasons  with  which  the  report  concludes, 
which  are  furnished  by  general  principles,  attending  upon  the  circum¬ 
stances  of  a  case  of  such  relation  between  the  parties,  if  the  represen¬ 
tatives  bound  by  the  duties  attaching  upon  that  relation,  as  I  think 
they  are,  cannot  make  out  a  better  account,  to  enable  the  representa¬ 
tives  of  the  duke  to  state  a  charge  against  Jackson,  which  he  ought 
to  have  enabled  them  to  make  with  clearness  and  precision,  and 
without  mistake,  I  cannot  relieve  this  family  from  any  hardship  with 
which  this  judgment  I  know  must  press  them  ;  the  general  interests  of 
justice,  and  the  safety  of  mankind  in  their  dealings,  call  upon  the 
Court  to  declare,  that  if  a  person,  bound  to  furnish  regular  accounts, 
leaves  the  affairs  in  this  state,  such  a  demand  cannot  be  supported  in 
equity,  and  there  is  no  ground  upon  which  I  can  sever  any  part  of  the 
demand,  so  as  to  take  it  out  of  the  reach  of  this  principle.” 

Lupton  vs.  White,  15  Vesey,  432,  437.  The  Lord 
Chancellor  [Eldon]  : 

“  This  case  comes  before  me  under  circumstances  in  some  respects 
different  from  any  which  the  Court  has  hitherto  had  to  deaLwith,  in 
cases  of  a  similar  nature.  The  defendant,  White,  as  far  as  he  is  con¬ 
cerned,  is  involved  in  it  simply  in  consequence  of  his  own  undertaking. 
No  misconduct,  no  fraud,  are  imputed  to  him.  He  is  culpable,  not 
morally,  but  only  for  having  applied  too  little  attention  to  his  own 
interest.  With  regard  to  the  other  defendants,  this  is  a  case  of  great 
and  serious  importance,  especially  with  reference  to  the  example  which 
the  Court  is  to  furnish,  and  in  my  view  of'transactions  of  this  nature, 
a  court  of  equity  ought  to  go  to  the  extent  of  all  that  is  just  (and  be¬ 
yond  that  no  court  ought  to  go),  to  restrain  persons  from  dealing  with 
the  property  of  others,  as  these  defendants  have  dealt  with  the  pro¬ 
perty  of  this  plaintiff.” 

“An  injunction  having  been  obtained,  the  Court  refused  to  relieve  the 
defendants  against  it,  unless  they  would  lay  themselves  under  an  ob¬ 
ligation  which  would  prevent  those  difficulties  that  had  obstructed 
the  administration  of  justice  between  these  parties.  With  that  yiew, 
upon  an  application  to  dissolve  the  injunction,  the  Court  refused  to 
interfere,  except  upon  terms.  Accordingly,  the  defendant,  White,  who 
seems  to  have  placed  more  confidence  in  his  lessees  and  agents  than 
they  deserved,  and  the  other  defendants,  agreed  to  the  terms  proposed, 
that  as  it  would  be  inconvenient  to  their  concerns,  entangled  as  they 
had  been  with  the  working  of  the  mines  claimed  by  the  plaintiff  as  his 
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inheritance,  to  discontinue  working  as  they  had  done ;  if  the  Court 
would  permit  them  to  work  under  the  Little  Ing,  they  would  account 
fully  for  all  they  should  take  from  it,  if  it  should  appear  that  the  soil 
and  the  mines  under  it  were  the  inheritance  of  the  plaintiff.  They 
stand  before  the  Court  upon  the  faith  of  that  undertaking,  which 
they  were  bound  to  make  good,  as  if  a  receiver  had  been  appointed, 
or  the  injunction  continued,  and  these  parties  are  to  be  considered,  not 
as  man  acting  towards  man,  but  with  reference  to  an  undertaking  by 
one  man  to  leave  the  other  as  safe  as  if  the  protecting  hand  of  the 
Court  had  been  over  him. 

“  What  then  is  the  conclusion  ?  If  a  man  by  his  own  tortious  act, 
makes  it  impossible  for  another  to  ascertain  the  value  of  his  property, 
and  that  in  a  transaction  in  .which  the  former  was  not  merely  under  an 
implied  moral  allegation,  but  pledged  by  a  solemn  undertaking  in  a 
court  of  justice,  that  such  should  not  be  the  state  of  things  between 
them,  by  those  means  preventing  the  guard,  which  the  Court  would 
have  effectually  interposed,  is  the  argument  to  be  endured,  that  as  the 
party  so  injured  cannot  distinguish  his  property,  therefore  he  shall 
have  nothing  ?  That  is  not  the  law  of  this  country,  as  administered  in 
courts  either  of  law  or  equity.  The  case  of  the  diamond  ring  found 
by  a  poor  boy  proves  the  contrary.  He  had  not  the  means  of  showing 
the  value.  The  person  who  took  it  from  him  by  wrong,  prevented  the 
jury  from  ascertaining  the  value  by  production  of  the  ring,  or  other 
evidence.  Therefore,  as  it  was  proved  that  the  plaintiff’s  evidence 
had  been  destroyed  by  the  act  of  that  person,  who  ought  to  have  re¬ 
frained  from  placing  the  transaction  in  that  state,  the  Lord  Chief  Jus¬ 
tice  directed  the  jury  to  find  that  the  stone  was  of  the  utmost  value 
they  could  find,  upon  this  principle,  that  it  was  the  defendant’s  own 
fault,  by  his  own  dishonest  act,  that  the  jury  could  not  find  the  real 
value. 

“  The  case  of  Panton  v.  Panton,  applies  to  this.  A  clerk  in  a  bank¬ 
ing  house  at  Chester,  remitted  his  own  money,  with  that  of  his  em¬ 
ployer,  to  an  agent  in  London,  to  be  laid  out  upon  security,  and  by 
management  the  securities  were  so  changed  that  the  property  could 
not  be  distinguished.  The  Court  of  Exchequer  held  that  the  confu¬ 
sion  being  occasioned  by  him  who  so  dealt  with  the  property,  the  dis¬ 
tinction  lay  upon  him,  and  if  he  could  not  distinguish  what  was  his 
own,  the  whole  must  be  considered  as  belonging  to  the  other.  A  prin¬ 
ciple  not  dissimilar,  though  not  precisely  the  same,  governed  me  in 
the  case  of  Mr.  Jackson’s  executors.  There  was  no  more  duty  im¬ 
posed  upon  him  than  upon  these  individuals.  He  had  kept  the  ac¬ 
count,  and,  as  it  appeared  to  me,  not  incorrectly,  upon  his  own  side, 
but  having  kept  it  only  upon  his  own,  though  bound  to  keep  it  upon 
the  other  side,  it  was  held  that  he  could  not  maintain  a  demand,  to 
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which,  under  other  circumstances,  he  would  have  been  fairly  entitled. 
The  decision  was  made,  not  upon  the  notion  that  strict  iustice  was 
done,  but  upon  this,  that  it  was  the  only  justice  that  could  be  done, 
and  that  no  more  conld  be  dene  was  the  fault  of  Jackson  himself,  who, 
if  he  did  not  enable  those  parties  to  know  what  demand  they  had  upon 
him,  could  not  be  heard  to  say  he  had  any  demand  upon  them. 

“  Upon  a  principle  of  the  same  sort,  I  ventured  to  go  in  the  case  of 
the  late  Lord  Chedworth.  Some  part  of  the  property  clearly  belonged 
to  Edwards,  the  steward ;  and  I  thought  myself  entitled  in  the  first 
instance  to  lay  an  injunction  upon  the  whole  fund.  I  do  not  advert  to 
the  case  of  the  horse,  before  Lord  Loughborough,  or  to  that  of  the 
dog,  before  me,  in  the  Court  of  Common  Pleas,  as  it  is  perhaps  doubt¬ 
ful,  ■where  the  law  declares  distinctly  that  the  value  of  the  animal 
shall  be  given,  whether  a  judge  is  justified  in  directing  a  jury  to  give 
a  sum  far  exceeding  the  real  value.  Those  cases,  however,  do  not  in¬ 
terfere  with  the  others. 

“  This  report  presents  to  the  Court  a  case  of  violation  of  property 
previous  to  the  injunction,  giving  the  right  to  an  account  upon  ordi¬ 
nary  principles.  After  the  injunction  -was  dissolved,  the  defendants 
were  permitted  to  use  this  mine  upon  a  pledge  of  good  faith  to  this 
Court,  that  a  clear  account  should  be  produced  ;  and  that  the  plaintiff 
should  have  no  difficulty  in  ascertaining  his  property.  If  at  the  hear¬ 
ing  it  had  been  stated  to  me  that  there  would  be  any  difficulty,  I 
should  probably  have  said,  at  once,  that  it  should  be  not  on  him,  but 
on  the  defendants,  and  that  if  they  did  not  distinguish  what  was  his, 
all  should  be  taken  to  be  his.  What  are  the  cases  in  the  old  law  of  a 
mixture  of  corn  or  flour  ?  If  one  man  mixes  his  corn  or  flour  with  that 
of  another,  and  they  were  of  equal  value,  the  latter  must  have  the  given 
quantity;  but  if  articles  of  different  value  are  mixed,  producing  a  third 
value,  the  aggregate  of  both,  and  through  the  fault  of  the  person  mix¬ 
ing  them,  the  other  party  cannot  tell  what  was  the  original  value  of 
his  property,  he  must  have  the  whole,  and  the  principle  goes  to  the 
full  extent  of  what  is  now  contended.  Regretting  the  consequences 
in  this  instance  to  one  of  the  parties,  who  is  made  answerable  only  for 
inattention  to  his  own  interest,  I  believe  there  is  no  greater  violation 
of  property  in  this  country  than  of  property  of  this  nature.” 

Clark  vs.  Tepping,  9  Beav.  284  : 

“Whether  th’e  defendant  was  entitled  to  any  compensation  or  in¬ 
demnity  for  any  such  losses  or  liabilities  as  he  has  described,  is,  if  it 
be  a  question,  a  question  not  now  under  my  consideration.  It  may 
possibly  have  “to  be  discussed  hereafter  ;  but  whether  a  factor,  receiv¬ 
ing  goods  from  his  principal  for  sale,  has  a  right  to  abstract  a  part  of 
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those  goods  for  his  own  advantage,  for  the  purpose  of  compensation, 
indemnity,  or  otherwise,  and  at  the  same  time  deceive  his  principal  by 
rendering  account  sales  purporting  to  comprise,  but  not  in  fact  com¬ 
prising,  all  the  goods  which  were  placed  in  his  hands  for  sale,  can,  I 
think,  be  no  question  for  reasonable  men.  The  defendant  does  not 
pretend  that  he  gave  in  his  accounts  any  indication  for  his  proceeding. 
I  think  that  his  conduct  was  unjustifiable,  and  his  mode  of  accounting 
wholly  vicious.  He  does  not  appear  to  have  considered  truth  of 
statement  as  at  all  necessary  to  be  observed  in  his  accounts.” 

*  *  *  *  * 

“I  do  not  think  it  necessary  to  go  further  into  the  particulars  of  this 
case,  thinking  that  I  have  already  stated  more  than  sufficient  to  show  that 
this  Court  cannot  permit  such  accounts  to  stand.  They  are  not  true 
statements — not  true  indications  even  of  the  transactions  to  which 
they  relate.  They  are  such  as  are  calculated  to  deceive  the  plaintiff ; 
to  make  him  believe  that  the  transactions  were  different  from  those 
which  the  defendant  knew  them  to  be.  Such  accounts  may  have  been 
the  means  of  effecting  great  fraud.  I  do  not  say  that  they  have  been 
so  used  in  this  case.  I  have  no  evidence  before  me  to  enable  me  to 
come  to  any  conclusion  as  to  that,  but  I  am  bound  to  say,  that  the 
plaintiff  has,  in  my  opinion,  a  right  to  have  these  accounts  duly  taken 
from  the  beginning.  The  result  will  show  what,  if  any,  wrong  has 
been  done  to  the  pecuniary  interest  of  the  plaintiff,  upon  the  attempt 
which  has  been  made  to  prove  that  some  of  the  modes  of  proceeding 
adopted  by  the  defendant  are  according  to  the  custom  of  the  trade.  I 
do  not  think  it  necessary  to  say  more  than  that,  in  my  opinion,  such 
customs,  if  there  be  any  such,  cannot  he  legal.  A  man  may  make 
wdiat  agreement  he  will  for  the  remuneration  of  his  agent  out  of  his 
own  property.  He  may  allow  a  percentage  for  trouble  and  guarantee, 
or  for  petty  expenses  ;  but  no  mere  custom  can  authorize  an  agent  in 
secretly  deducting  from  his  employers’  goods  an  indefinite  quantity  to 
indemnify  himself  from  losses  and  liabilities  known  only  to  himself,  or 
in  adding  the  amount  of  some  unstated  expenses  to  the  true  amount 
of  some  actual  expenses  charged  in  the  account,  thereby  falsifying  the 
actual  charge  for  an  allowed  expense.  It  cannot  be  legal  to  suppress 
the  fact  of  certain  losses  and  expenses  having  been  incurred,  and  with¬ 
out  the  knowledge  of  the  principal,  to  obtain  compensation  for  them 
by  adding  the  amount,  of  which  the  principal  has  no  notice,  in  the 
account  sales  for  porterage,  cartage,  and  storage,  and  by  taking  an 
unstated  quantity  from  the  overplus  weight  of  oatmeal,  aud  making  a 
deduction  from  account  sales  of  a  sum  pretended  to  be  equivalent  to 
such  losses  and  expenses.  The  whole  process  is  found  in  illegal  con¬ 
cealment  and  in  falsehood.  Among  the  most  important  duties  of  a 
factor  are  those  which  require  him  to  give  to  his  principal  the  free 
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and  unbiased  use  of  his  own  discretion  and  judgment,  to  keep  and 
render  just  and  true  accounts,  and  to  keep  the  property  of  his  princi¬ 
pal  unmixed  with  his  own  or  that  of  others.  The  defendant  has  violated 
all-  these,  and  other  duties,  in  the  transactions  to  which  I  have  ad¬ 
verted,  and  I  am  of  opinion  that  no  credit  is  due  to  his  accounts,  and 
that  the  plaintiff  is  not,  under  the  circumstances  of  this  case,  bound  to 
abide  by  them.” 

Maxwell  vs.  The  Port  Tenant  S.  F,  Co.  24  Beavan,  495  : 

“  The  Master  of  the  Bolls  said  :  The  ground  on  which  my  decision 
proceeds  is  this.  There  was  a  private  arrangement  between  them, 
that  the  directors  should  obtain  a  personal  benefit  by  this  transaction, 
and  as  this  was  not  communicated  to  the  shareholders,  they  cannot  be 
bound  by  the  contract.  The  directors  are  persons  who  are  entrusted 
to  manage  the  affairs,  and  carry  into  effect  the  contracts  of  the  com¬ 
pany,  for  the  shareholders,  who  place  implicit  reliance  on  them.  If. 
therefore,  in  their  dealings  on  behalf  of  the  company,  anything  occurs 
by  which  the  directors  gain  a  private  advantage  for  themselves,  it 
ought  to  be  communicated  to  the  body  of  the  shareholders  ;  and  all 
persons  must  be  held  to  be  cognizant  of  this  principle.” 

Pearse  vs.  Green,  1  Jac.  &  TV.  135,  139  &  140 : 

“  It  is  the  first  duty  of  an  accounting  party,  whether  an  agent,  a 
trustee,  a  receiver,  or  executor. — for  in  this  respect,  as  was  remarked 
by  the  Lord  Chancellor,  in  Lord  Hardwicke  vs.  Vernon,  they  all  stand 
in  the  same  situation, — to  be  constantly  ready  with  his  accounts.  Was 
that  the  case  with  these  persons?  No.  It  is  admitted  that,  though 
called  upon,  they  rendered  no  account.  It  cannot  then  be  said,  that 
in  their  character  of  s  gents,  or  managers,  they  performed  their  duty.” 

Masser  vs.  Banner,  same  book,  *241 : 

Syllabus:  “Agent  acting  gratuitously  charged  with  loss  arising 
from  failure  of  his  bankers,  having  paid  in  the  moneys  to  his  account. 

“  Agent  depositing  money  with  a  banker  to  his  own  account,  can¬ 
not  relieve  himself  from  liability  by  informing  bis  principal  of  the 
payment  without  a  correct  specification  of  the  particulars. 

“Trustees,  agents,  &c.,  are  expected  to  take  the  same  care  of  the 
trust  funds,  as  a  reasonable  attention  to  their  own  affairs  would  dic¬ 
tate  to  them  to  take  of  their  own  property. 

“  It  appeared  that  Aspinall  &  Co.  were  the  private  bankers  of 
the  defendant,  that  the  sums  in  question  were  paid  in  to  his  own 
account,  and  that  they  -were  mixed  with  his  own  moneys,  but  were  al- 
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ways  considered  by  him  as  trust  moneys,  and  he  never  drew  out  or 
used  any  part  of  them  ;  and  that,  but  for  the  delay  in  execution  of  the 
trust  deed,  they  would  have  been  distributed  amongst  the  creditors.” 

Arrott  vs.  Brown,  6  Wharton,  23  : 

Syllabus  :  “  The  general  rule  is,  that  for  an  agent’s  omission  to-  keep 
the  principal  regularly  informed  of  the  agent’s  transactions,  and  the 
state  of  the  interests  entrusted  to  him,  the  measure  of  damages  is  to 
be  proportioned  to  the  actual  loss  sustained  by  the  principal.” 

“  Where  the  information  transmitted  is  such  as  may  induce  the 
principal,  in  the  adaptation  of  his  operations  to  his  means,  to  rely  on 
an  outstanding  debt  as  a  fund  on  which  he  may  confidently  draw  ;  in 
which  case  the  agent  makes  the  debt  his  own.” 

Harvey  vs.  Turner  &  Co.  4  Bawle,  223,  226,  229,  230 : 

Syllabus :  “  Where  an  agent  sells  the  goods  of  his  principal  on 
credit,  taking  a  note  for  the  price,  gives  notice  of  the  sale  to  his  prin¬ 
cipal,  and  credits  him  on  account  with  the  amount  of  it,  but  omits  to 
give  notice  of  the  non-payment  at  maturity,  the  agent  becomes  re¬ 
sponsible  for  the  whole  amount  of  the  debt,  and  it  is  not  necessary,  to 
enable  the  principal  to  recover,  that  he  should  prove  he  has  sustained 
any  damage.  The  omission  to  give  reasonable  notice  makes  the 
agent  an  insurer  of  the  solvency  of  the  purchaser.”  *  *  * 

“Tie  who  is  visited  with  a  penalty,  which  is  the  consequences 
of  his  own  act,  or  omission,  has  no  cause  of  complaint.  This  rule  is 
in  accordance  with  the  principles  which  regulate  agencies,  and  with 
those  of  commercial  law  in  general.  The  principal  commits  every¬ 
thing  to  his  agent,  and  therefore  the  law  holds  the  latter  to  a  faithful 
performance  of  the  trust.  He  must  pursue  his  instructions,  and  if  he  de¬ 
part  from  them,  the  principal  may  either  affirm  or  disaffirm  his  acts. 
It  is  an  established  rule,  that  where  so  important  an  event  has  occur¬ 
red  as  the  insolvency  of  a  person,  to  whom  the  agent  has  sold  the 
goods  of  his  principal,  notice  shall  be  given  within  a  reasonable  time. 

*  -x-  *  -x-  *  *  *  -x-  * 

“  If  notice  had  been  given,  and  proper  measures  had  been  taken, 
the  whole  or  the  greater  part  of  the  debt,  might,  perhaps,  have  been 
secured.  But  the  conduct  of  the  agents  was  such  as  to  lull  the  princi¬ 
pal  into  security,  and  make  him  believe  that  the  debt  was  paid.  Credit 
for  the  amount  was  given  on  account ;  the  principal  drew  upon  it, 
and  nothing  occurred  for  a  long  time  to  countervail  the  credit  thus 
given.  By  this  conduct  the  agents  assumed  the  debt  as  their  own, 
and  rendered  themselves  responsible  to  their  principal  for  the  whole 
amount.”  *  *  *  *  *  *  *  *  *  * 
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“He  acts  on  this  natural  supposition,  carries  on  his  business  as 
usual,  draws  bills  on  the  faith  of  the  funds  which  he  fancies  he  has  in 
the  hands  of  his  factor  in  London,  and  is  afterwards  informed,  at  the 
end  of  six  or  twelve  months,  (for  there  is  no  limit,)  that  he  has  been 
under  an  entire  mistake ;  that  although  he,  the  factor,  neglected  to 
inform  him  of  it,  yet  the  vendees  of  the  goods  were  insolvent,  and  not 
one  cent  of  the  amount  has  been  received.  If  this  be  allowed  it  is 
obviously  a  power  which  may  be  used  either  negligently,  or  by  design, 
to  the  utter  destruction  of  the  principal.  His  whole  operations  may 
be  destroyed  by  the  failure  of  the  agent  to  perform  an  admitted  duty, 
in  a  manner  which.it  may  be  difficult,  if  not  impossible,  to  show  to  a 
court  and  jury.  It  is  a  beneficial  principle  which  visits  such  neglect 
with  a  strict  penalty.  Time  is  of  consequence  to  the  commercial 
world,  and  it  is  important  to  them  to  be  regularly  and  early  advised 
of  all  material  circumstances  in  relation  to  business  entrusted  to  for¬ 
eign  factors  and  agents.  Nor  does  the  rule  impose  any  unnecessary 
hardship.  It  calls  merely  for  the  strict  performance  of  a  well-known 
and  acknowledged  duty.  A  party  who  negligently,  or  wilfully,  omits 
to  do  that  which  the  law  requires,  and  with  which  it  is  so  easy  to  com¬ 
ply,  has  no  right  to  complain.  There  wTas  no  other  rational  mode  of 
accounting  for  the  silence  of  the  plaintiffs,  but  on  the  supposition  that 
the  money  had  been  paid,  or  that  the  agent  had  assumed  the  respon¬ 
sibility  on  himself.” 

Campbell  vs.  Penna.  Life  Ins.  Co.,  2  Wharton,  53-63  : 

Syllabus :  “  When  a  trustee  becomes  the  purchaser  of  the  trust 
estate,  the  cestui  que  trust  may  set  aside  the  purchase.  The  principle 
extends  not  only  to  atrustee,  properly  so  called,  but  to  judicial  officers, 
and  all  other  persons  who,  in  any  respect,  have  a  concern  in  the  dispo¬ 
sition  and  sale  of  the  property  of  others  ;  and  it  is  immaterial  whether 
the  sale  is  public  or  private,  judicial  or  otherwise,  or  for  a  bona  fide 
price.”  *  *  * 

Bank  of  Washington  vs.  Barrington  et  al .,  2  Penna.  Re¬ 
ports,  p.  27 : 

Syllabus  :  “  A  cashier  of  a  bank,  although  appointed  by  the  direc¬ 
tors,  is  the  agent  of  the  company,  and  if  he  permits  a  transfer  of  stock 
to  be  made  to  the  bank  to  an  amount  prohibited  by  a  fundamental 
article  of  the  charter,  he  is  answerable  to  the  stockholders  for  any  loss 
which  may  accrue  in  consequence  of  such  transfer,  notwithstanding  a 
resolution  of  the  Board  of  Directors  authorizing  it." 

I  have  already  called  your  attention  to  the  Banking 
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Laws  of  1814,  1824,  and  1850,  and  quoted  from  them 
The  charter  of  the  Girard  Bank  is  found  in  the  Pamphlet 
Laws  of  1831  and  ’32,  p.  271.  It  provides  that  certain 
commissioners  (naming  them)  be  appointed, 

“  Who,  or  a  majority  of  whom,  are  authorized  and  empowered  to 
carry  into  effect,  from  and  after  the  passage  of  this  act,  the  establish¬ 
ment  of  a  bank,  to  be  called  and  known  by  the  name  of  ‘The  Girard 
Bank,  in  the  City  of  Philadelphia,’  agreeably  to  an  act  passed  the 
twenty-first  day  of  March,  one  thousand  eight  hundred  and  fourteen, 
entitled  ‘  An  act  regulating  banks,’  and  an  act  passed  the  twenty-fifth 
day  of  March,  1824,  entitled  ‘An  act  to  recharter  certain  banks,’  with 
all  and  singular  the  rights  and  privileges,  and  subject  to  all  the  like 
regulations,  restrictions,  penalties  and  taxes,  imposed  upon  the  said 
banks  by  the  acts  referred  to,”  &c. 

I  have  shown  you  that  the  8th  fundamental  article,  in 
the  act  of  1814,  and  the  same  article  in  the  act  of  1824, 
and  the  same  article  in  the  act  of  1850,  provides,  in  pre¬ 
cisely  the  same  words,  as  follows  : 

“A  majority  of  the  whole  number  of  directors,  of  whom  the  presi¬ 
dent  shall  be  one,  shall  form  a  board  or  quorum  for  the  transaction  of 
any  business,  but  ordinary  discounts  may  be  made  by  the  president 
and  four  other  directors .” 

I  have  also  shown  you  that  the  12th  article  in  the 
three  banking  acts  of  1814,  1824,  and  1850,  provides: 

“Article  12.  The  rates  of  discount  at  which  loans  may  be  made  by 
any  of  the  said  corporations,  shall  not  exceed  one  half  of  one  per  centum 
for  thirty  days.” 

On  the  19th  of  March,  1836,  the  Girard  Bank  was 
chartered  for  twenty  years  from  that  date,  so  that  from 
the  origin  of  the  institution  until  the  19th  of  March, 
1856,  the  charter  of  the  bank  included  these  fundamental 
articles.  After  the  19th  of  March,  1856,  the  bank  came 
under  the  general  banking  law  of  1850,  containing  the 
same  provisions,  so  that  from  the  day  the  Girard  Bank 
first  opened  its  doors  in  1832,  until  the  death  of  Mr. 
Boker,  these  fundamental  articles  were  in  force  upon  the 
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officers  of  that  bank  for  their  government,  and  the  protec¬ 
tion  of  the  stockholders. 

For  more  than  fifty  years  these  provisions  have  been 
part  of  the  banking  law  of  the  Commonwealth,  and  the 
Supreme  Court  in  the  case  of  Manderson  vs.  The  Commer¬ 
cial  Bank,  to  which.  I  will  now  refer,  have  adjudged,  that 
discounts,  made  by  a  president  or  cashier,  were  in  violation 
of  the  charter  and  unlawful.  I  beg  you  to  notice  that  in 
that  case,  the  discounts  were  reported  to  the  board,  and 
authorized  by  them. 

Manderson  vs.  Commercial  Bank,  4  Casey,  379  : 

Syllabus :  “  Where  an  act  of  Assembly  incorporating  a  bank  de¬ 
clares  that  its  affairs  should  be  conducted  by  thirteen  directors,  a  ma¬ 
jority  of  whom,  the  president  being  one,  shall  form  a  quorum  for  the 
transaction  of  business,  but  ordinary  discounts  may  be  made  by  the 
president  and  four  directors  :  Held,  that  the  president  or  a  cashier  could 
not  lawfully  discount  paper  for  the  bank  without  the  presence  and 
concurrence  of  the  requisite  number  of  directors  mentioned  in  the  act.” 
“  Where  the  charter  of  a  bank  declared  that  the  rate  of  discount  at 
which  loans  shall  be  made  shall  not  exceed  an  half  of  one  per  centum  for 
thirty  days :  Held,  that  the  bank  cduld  not  by  any  arrangement,  or 
contrivance,  exceed  the  limited  rate  of  discount,  without  violating  its 
fundamental  law,  and  running  counter  to  the  chief  end  of  its  ex¬ 
istence.” 

“A  stockholder  in  a  bank  is  entitled  to  an  injunction  to  restrain  its 
officers  from  the  continued  commission  of  acts  which  are  contrary  to 
law,  and  may  endanger  the  existence  of  the  charter,  where  upon  the 
affidavits  exhibited  on  both  sides  the  truth  of  the  charges  is  left  in 
doubt.  Under  such  circumstances  the  awarding  of  an  injunction  can 
do  no  injury,  and  only  gives  the  stockholders  a  proper  measure  of 
protection.” 

Page  381 : 

“Nor  is  it  material  on  the  present  motion  that  the  charge  should 
be  conclusively  established,  conceding  that  the  facts  remain  in  doubt; 
the  law  of  the  case  is  not  so.  If  it  be  clear  that  the  officers  of  the 
bank  have  no  right  to  make  use  of  its  funds  in  the  matter  charged,  an 
injunction  can  do  no  injury,  and  is  no  more  than  giving  the  stockhold¬ 
ers  a  proper  measure  of  protection.” 

‘■By  the  act  of  25th  of  March,  1824,  it  is  provided  that  the  affairs  of 
the  bank  shall  be  conducted  by  thirteen  directors  ‘a  majority  of 
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whom,  the  president  being  one,  shall  form  a  board  or  quorum  for  the 
transaction  of  any  business  ;  but  ordinary  discounts  may  be  made  by 
the  president  and  four  directors.’  And  ‘the  rate  of  discount  at 
which  loans  may  be  made  shall  not  exceed  one  half  of  one  per  centum 
for  thirty  days.’  These  are  enacted  among  ‘  the  rules,  restrictions, 
limitations  and  provisions,’ which  are  declared  to  be  ‘  the  fundamen¬ 
tal  articles  of  the  the  constitution’  of  the  corporation.  These  ‘fun¬ 
damental  articles’  do  not  appear  to  have  been  repealed  by  any  subse¬ 
quent  legislation  in  relation  to  this  bank.  It  may  be  a  convenient 
practice  for  the  president  or  cashier  to  discount  paper  after  the  ad¬ 
journment  of  the  board  of  directors,  and  to  report  the  proceedings  at 
the  next  meeting  of  the  board  ;  but  it  is  one  attended  with  peril  to  the 
stockholders,  and  if  any  of  them  object  to  it,  they  have  a  right  to  in¬ 
sist  on  a  strict  compliance  with  the  fundamental  articles,  on  the  faith 
of  which  they  invested  their  money  in  the  institution.  A  violation  of 
the  rule  in  relation  to  the  rate  of  discount  may  expose  the  institution  to 
the  penalties  for  usury,  and  may  also  put  the  continuance  of  the  charter 
in  doubt.  A  stockholder  has  the  right  to  the  necessary  means  to  prevent 
a  course  of  practice  which  may  produce  such  results.  If  a  bank  may  in¬ 
dulge  in  this  practice,  it  is  placed  under  constant  temptation  to  withhold 
all  accommodations  from  the  business  community  at  the  time  when  they 
are  most  needed.” 

“  The  Commercial  Bank  has  heretofore  stood  above  reproach.  We 
know  of  no  institution  which  has  stood  higher  in  the  community.  In 
granting  the  injunction,  it  is  not  our  purpose  to  pass  judgment  in  ad¬ 
vance,  that  it  has  been  guilty  of  the  crime  laid  to  its  charge.  The 
present  instance  does  not  necessarily  render  a  decision  on  that  ques¬ 
tion.  All  that  we  now  determine  is  that  neither  the  president  nor 
cashier  can  lawfully  discount  notes  in  the  manner  charged  in  the  bill ; 
that  under  no  circumstances  can  the  bank  discount  notes  at  a  greater 
rate  than  that  prescribed  in  its  charter  ;  and  that  a  reasonable  ground 
has  been  shown  for  the  injunction  demanded  by  the  present  motion.” 

Bank  Commissioners  vs.  Bank  of  Buffalo,  6  Paige,  504 : 

“  The  Chancellor  says :  If  the  board  ofdirectors  authorize,  or  allow, 
their  president,  or  cashier,  or  any  other  officer  of  the  bank,  to  make 
loans  or  discounts,  in  his  own  discretion,  without  having  the  same 
formally  passed  upon  at  a  regular  meeting  of  the  board,  the  corpora¬ 
tion  is  liable  for  a  violation  of  its  charter,  or  of  any  law  binding  on 
such  corporation,  in  the  making  of  such  loans  or  discounts.” 

Grant  on  Banking,  418,  419  and  420  : 

“But  a  manager  of  a  branch  bank,  who  has  authority  to  make  ad- 
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vances,  as  part  of  the  business  of  the  concern,  to  customers,  and  being 
himself  a  customer,  makes  such  advances  to  himself  unknown  to  the 
directors,  without  giving  any  security,  it  is  said,  cannot  be  convicted 
of  either  larceny  or  embezzlement. 

“  The  principle  of  this  decision  must  not,  it  is  conceived,  be  assumed 
to  be  this;  that  the  defendant  having  authority  as  manager  to  make 
advances  to  customers  generally,  had  authority  to  make  advances,  as 
manager,  to  himself,  as  customer,  for  this  was  not  the  real  ground,  it 
would  appear,  on  which  the  case  proceeded  ;  the  bank  was  covered  by 
his  bond  (with  sureties),  given  by  him,  on  coming  into  his  office  of 
manager,  against  the  amount  which  he  had  advanced  to  himself,  and 
there  were  various  circumstances,  as  his  remaining  in  the  neighborhood 
after  voluntarily  stating  the  amount  he  had  advanced  to  himself,  until 
his  arrest  on  the  charge  of  larceny,  &c.,  all  which  together  left  it  im¬ 
possible  to  say  that  in  this  particular  case  the  charge  of  larceny  or 
embezzlement  could  be  maintained. 

“  The  general  ground  that  a  manager  of  a  bank,  inasmuch  as  he  has 
authority  to  advance  to  customers,  has  authority  to  advance  to 
himself  as  a  customer,  and  therefore  cannot  be  convicted  of 
embezzlement,  for  surreptitiously  appropriating  the  funds  in  the 
bank  by  means  of  making  advances  to  himself,  seems  to  be 
untenable,  standing  alone,  and  without  other  circumstances  elucL 
dating  and  explaining  the  real  character  of  the  acts  done.  For  the 
general  rule  of  law  is  clear  ;  a  man  cannot  do  a  valid  act  to  himself  ; 
thus  a  bishop  in  his  capacity  as  a  bishop,  cannot  make  a  lease  to  him¬ 
self  as  John  Stiles;  the  same  person  cannot  be  donor  and  donee,  a 
man  cannot  pay  to  himself,  or  contract  with  himself. 

“  Hence,  if  the  directors  could  authorize  the  manager  to  do  what 
the  law  says  cannot  be  done,  at  any  rate  it  will  not  be  presumed,  (it 
might  be  urged.)  that  they  have  done  so  in  any  case  ;  and  if  not,  the 
advance  to  himself  is  no  better  than  an  illegal  appropriation,  for  which 
he  is  punishable,  for  it  cannot  have  a  legal  effect ;  it  is  a  nullity  which 
the  directors  could  not  waive. 

“  In  truth,  the  local  manager  of  a  branch  bank  is  placed  in  a  posi¬ 
tion,  necessarily,  of  so  confidential  a  character  as  to  make  it  not  unfre¬ 
quent,  as  the  experience  of  courts  of  justice  shows,  for  directors  to 
omit  the  proper  means  of  scrutinizing  his  proceedings,  and  practically 
enforcing  his  responsibility.  For  instance,  where  a  bank  has  various 
branches,  with  local  managers  at  each,  a  managing  director  visits  each 
once  a  quarter,  and  examines  the  quarterly  balance  sheet,  which  is 
made  out  against  his  visit,  by  the  manager,  aided  by  the  cashier  or 
chief  clerk ;  cases  which  have  been  brought  before  the  Courts  demon¬ 
strate  that  in  general,  by  means  of  an  understanding,  or  collusion  be¬ 
tween  the  two,  a  balance  sheet  may  be  concocted,  so  as  to  keep  the 
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managing  director,  to  almost  any  extent,  in  the  dark  as  to  the  real 
state  of  the  business,  unless  he  checks  the  balance  sljeet  by  the  ledger, 
&c.,  and  insists  upon  seeing  that  securities  for  advances  are, 
at  least,  forthcoming.  What  is  the  value  of  such  securities  must,  at 
any  rate,  in  the  first  instance,  be  judged  of  by  the  local  manager,  to 
whom  directors  allow  the  power  of  making  advances  at  his  own  dis¬ 
cretion. 

“The  directors,  whether  of  banking  copartnerships  or  of  joint  stock 
banks,  probably  would  find  it  difficult  to  support  the  absolute  delega¬ 
tion  of  their  duty  of  guiding  and  conducting  the  business  to  a  local 
manager;  the  shareholders  might  well  allege,  ‘we  elected  you  on  the 
faith  we  put  in  your  personal  qualifications  of  prudence,  caution,  and 
integrity  in  the  conduct  of  business  ;  we  relied  on  your  judgment  to 
decide  in  what  way  the  funds  of  the  bank  should  be  invested,  what 
accommodation  should  be  granted,  and  to  whom,  and  on  what  securi¬ 
ties;  this  is  a  personal  trust,  and  a  personal  trust  cannot  he  dele¬ 
gated.’ 

“In  such  a  case  as  that  of  the  manager  of  the  Tewkesbury  Bahk, 
just  mentioned,  if  loss  were  to  accrue  to  a  bank  from  the  imprudence 
or  fraud  of  the  local  manager,  for  which  it  were  shown  that  opportunity 
has  been  afforded,  by  the  neglect  of  the  managing  director,  he  might 
possibily  be  held  liable  for  the  whole  to  the  shareholders. 

■  “Again,  can  directors  authorize  a  local  manager  to  lend  the  money 
at  his,  not  their,  discretion? 

“  The  shareholders  appoint  the  directors  in  consequence  of  the  faith 
which  they  repose  in  their  character  for  skill  and  integrity;  for  vigilance, 
prudence,  sagacity,  experience  in  banking  concerns,  which  the  direc¬ 
tors,  as  individuals,  possess  :  it  is  a  personal  trust,  and  the  shareholders 
have  a  right  to  expect  and  require  that  these  personal  qualities  shall 
be  exerted,  not  only  to  save  them  from  loss,  but  to  realize  profits  upon 
their  capital  subscribed  into  the  concern. 

“  The  customers  lend  their  money  to  the  bank  in  consequence,  also, 
of  the  faith  which  they  have  in  the  above  qualities  of  the  directors, 
and  in  the  confidence  which  those  qualifies  inspire,  that  the  deposits 
shall  be  so  dealt  with  as  to  be  available  at  all  times — this  also  is  a 
personal  trust. 

“The  directors  therefore  are  clothed  with  a  double  trust,  and  delega¬ 
tus  non  potest  delegari,  hence  it  seems  they  cannot  legally  make  over 
their  duties  to  the  discretion  of  any  one. 

“  If  it  be  urged  the  directors  might  dispense  writh  these  rules,  in  favor 
of  the  manager,  the  answer  is  twofold  :  first,  that  they  have  actually 
done  so  in  any  case  cannot  be  implied  or  assumed,  it  must  be  proved  ; 
for  it  will  never  be  assumed  that  a  person  has  actually  done  that  which 

there  is  a  doubt  whether  he  can  legally  do  at  all :  secondly,  this  is  not 
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a  case  witliin  the  maxim,  quilibet  potest  r enunciate  juri  pro  se  intro- 
ducto ,  for  that  maxim  applies  to  the  case  of  persons  who  are  dealing 
with  their  own  property  or  their  own  rights  or  responsibilities  only> 
which  is  not  the  case  of  directors. 

“On  these  grounds — and  perhaps  others  might  be  added — it  is  sub¬ 
mitted  to  be  very  difficult  to  support  the  proposition  that  a  manager 
of  a  branch  bank  cannot  be  made  liable  for  larceny,  for  surreptitiously 
advancing  to  himself.” 

Lindley  on  Partnership,  pages  138,  144;  200,  676,  208, 
393,  413,  414,  415,  421,  423,  512,  516,  and  523. 

Page  138 : 

“  It  is  sufficient  to  draw  attention  in  the  present  case,  to  the  distinc¬ 
tion  between  irregular  acts  of  an  authorized  class,  and  acts  which  are 
altogether  unauthorized,  and  to  warn  the  reader  not  to  conclude,  from 
the  decisions  just  adverted  to,  that  a  company  is  estopped  from  disput¬ 
ing  the  validity  of  acts  done  and  treated  as  valid  by  directors,  if  those 
acts  are  such  as  the  directors  have  no  authority  whatever  to  perform 
on  behalf  of  the  company.  It  will  be  seen  hereafter,  first,  that 
arrangements  between  shareholders  and  directors,  whereby  the  former 
have  been  permitted  to  retire,  have  frequently  been  held  invalid,  upon 
the  ground  that  the  arrangements  were  such  that  the  directors  had  no 
authority  to  make ;  and  secondly,  that  in  such  cases  the  company  is 
not  estopped  from  showing  that  shareholders,  treated  as  having  retired, 
are,  in  fact,  shareholders  still.” 

Page  144 : 

“A  chartered  company  is  a  corporation  existing  for  the  purposes  for 
Which  it  is  created,  and  no  others ;  and  those  persons  only  are  members 
of  it  who  are  rendered  so  by  the  charter,  or  by  having  been  admitted 
in  compliance  with  the  charter,  and  the  by-laws  made  in  pursuance  of 
it.  The  charter  of  a  company  is  a  law  set  to  it,  and  to  the  individuals 
composing  it,  and  they  have  no  power,  by  any  agreement  amongst  them¬ 
selves,  to  annul  or  legally  do  anything  at  variance  with  their  charter.” 


Page  176 : 

“  In  order,  however,  that  illegality  may  be  a  defence  it  must  affect 
the  contract  on  which  the  plaintiff  is  compelled  to  rely,  in  order  to 
make  out  his  right  to  what  he  asks.  It  by,no  means  follows  that,  from 
the  circumstance  that  money  has  been  obtained  in  breach  of  some  law, 
that,  therefore,  whoever  is  in  possession  of  such  money  is  entitled  to 
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keep  it  irr  his  own  pocket.  Thus  where  an  illegal  assurance  was 
affected  through  a  broker,  and  a  loss  occurred,  and  the  underwriters 
paid  the  amount  of  the  loss  to  the  broker  on  account  of  the  insured, 
it  was  held  that  the  insured  was  entitled  to  recover  this  money  from  the 
broker,  although  there  would  have  been  no  remedy  against  the  under¬ 
writers  had  they  refused  to  pay.” 

Page  177 : 

“An  executor  or  administrator  of  a  deceased  partner  cannot  pro¬ 
tect  himself  from  accounting  for  the  estate  of  the  deceased,  by  setting 
up  against  his  creditors,  legatees  or  next  of  kin,  the  illegality  of  the 
transactions  in  which  the  deceased  may  have  been  concerned.  That 
has  nothing  to  do  with  their  claims,  and  the  reasons  upon  which  the 
maxim  ex  turpi  causa  non  oritur  actio  is  founded  evidently  have  no 
application  to  such  a  case.” 

Page  200: 

“No  answer  of  any  value  can  be  given  to  the  abstract  question — 
can  one  partner  bind  his  firm  by  such  and  such  an  act?  unless  having 
regard  to  what  is  usual  in  business,  it  can  be  predicated  of  the  act  in 
question,  either  that  it  is  one  without  which  no  business  can  be  carried 
on,  or  that  it  is  one  which  is  not  necessary  for  carrying  on  any  busi¬ 
ness  whatever.  There  are,  obviously,  very  few  acts  of  which  any 
assertion  can  be  truly  made.  The  great  majority  of  acts  which  give 
rise  to  doubt  are  those  which  are  necessary  in  one  business,  but  not  in 
another.  Take,  for  example,  negotiable  instruments ;  it  may  be  ne¬ 
cessary  for  one  member  of  a  firm  of  bankers  to  draw,  accept  or  en¬ 
dorse  a  bill  of  exchange  on  behalf  of  the  firm,  and  to  require  that 
each  member  should  put  his  name  to  it,  would  be  ridiculous.” 

Page  208 : 

“  At  the  same  time  it  is  clear,  as  a  general  proposition,  that  if  a 
person  appoints  six  others  to  be  his  agents  jointly,  he  is  not  bound  by 
the  acts  of  any  five,  four,  three,  two  or  one  of  them.  Therefore,  if 
the  affairs  of  a  company  are  entrusted  to  the  management  of  not  less 
than  a  fixed  number  of  directors,  it  is  not  bound  by  the  acts  of  a  fewer 
number  of  directors,  and  this  has  been  decided  in  many  cases  both  at 
law  and  in  equity,  and  is  not  opposed  to  Bargate  vs.  Shortridge.” 

“In  connection  with  this  subject  it  maybe  remarked,  that  although 
the  directors  of  a  company  are  the  agents  of  the  company  within  the 
limits  already  mentioned,  ahd  although,  as  a  member  of  the  company, 
each  of  the  directors  is  liable  for  the  acts  of  its  agents  on  the  same 
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ground  as  other  members,  still,  unless  a  director  has  done  something 
to  make  his  co-directors  his  agents  in  some  other  sense  than  this,  he  is 
no  more  liable  for  their  acts  than  any  other  shareholder.  In  this 
respect  directors  are  like  promoters,  each  being  answerable  for  his 
own  acts  and  for  the  acts  of  the  others,  so  far  as  he  has  made  them 
his  agent^,  but  no  farther.” 

Page  393 : 

“  One  of  the  great  peculiarities  of  companies,  as  distinguished  from 
partnerships,  is,  that  the  management  of  a  company’s  business  is  en¬ 
trusted  to  a  few  chosen  individuals,  and  that  the  shareholders  are 
deprived  of  that  right  of  personal  interference  which  is  enjoyed  by 
the  members  of  ordinary  firms.  The  members  of  companies  form  two 
bodies,  whose  interests  are,  or  should  be  the  same,  but  whose  powers 
and  functions  are  different;  the  one  body  consists  of  the  directors,  in 
whom  the  general  powers  of  management  are  vested,  and  the  other 
body  consists  of  the  great  bulk  of  shareholders,  to  whom  the  directors 
are  accountable,  and  by  whom  they  are  generally  appointed.  Each  of 
these  bodies  has  its  own  sphere  of  action,  and  its  own  rights  and 
duties,  as  will  be  seen  more  particularly  hereafter.” 

“  The  number  of  persons  comprising  the  managing  body  of  a  com¬ 
pany  is  generally  fixed  by  the  company’s  special  act,  charter,  deed  of 
settlement  or  regulations,  and.  the  number  making  a  quorum  is  also 
usually  thereby  fixed.  As  a  general  rule,  there  is  no  doubt  that  a 
power  entrusted  to  a  given  number  of  individuals  cannot  be  properly 
exercised  by  any  less  number,  and  there  are  several  cases  in  which 
this  principle  has  been  applied  .to  companies,  and  in  which  the  acts  of 
directors  has  been  held  invalid,  on  the  ground  that  they  were  not 
done  by  the  requisite  number  of  directors.” 

Page  412  : 

“In  societatis  contractibus  fides  exuberet .”  “The  utmost  good 
faith  is  due  from  every  member  of  a  partnership  towards  every  other 
member ;  and  if  any  dispute  arise  between  partners  touching  any 
transaction  by  which  one  seeks  to  benefit  himself  at  the  expense  of 
the  firm,  he  will  be  required  to  show,  not  only  that  he  has  law  on  his 
side,  but  that  his  conduct  will  bear  to  be  tried  by  the  highest  standard 
of  honor.  Thus,  if  one  partner  knows  more  about  the  state  of  the 
partnership  accounts  than  another,  and,  concealing  what  he  knows, 
enters  into  an  agreement  with  that  other  relative  to  some  matter  as  to 
which  a  knowledge  of  the  state  of  the  accounts  is  material,  such  agree¬ 
ment  will  not  be  allowed  to  stand  by  a  court  of  equity.” 
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Page  413  : 

“It  is  part  of  the  contract  into  which  the  members  of  a  company 
enter,  that  the  management  of  its  concerns  shall  be  confided  to  a  few 
chosen  individuals.  But  whilst  this  contract  limits  the  right  of  each 
member  of  the  company  to  interfere  in  the  conduct  of  its  affairs,  and 
limits  his  obligation  to  exert  himself  for  the  benefit  of  the  company, 
it,  if  possible,  increases  the  obligation  of  the  directors  to  observe 
good  faith  towards  the  great  body  of  shareholders,  to  attend  diligently 
to  their  interests,  and  to  act  within  the  limits  of  the  authority  con¬ 
ferred  by  them.  Directors  are  not  only  agents  but  trustees  ;  they  are 
bound  not  to  benefit  themselves  at  the  expense  of  the  shareholders, 
nor  have  they  any  right  to  favor  one  set  of  shareholders  more  than 
another.  The  duty  of  directors  to  shareholders  is  so  to  conduct  the 
business  of  the  company  as  to  obtain,  for  the  benefit  of  the  share¬ 
holders,  the  greatest  advantages  that  can  be  obtained,  consistently 
with  the  trust  reposed  in  them  by  the  shareholders,  and  with  honesty 
to  other  people.  Directors  Should  remember  that  they  are  not  the 
masters,  but  the  servants  of  the  shareholders  ;  and  although  it  is  true 
that  the  directors  have  more  power,  both  for  good  and  for  evil,  than 
is  possessed  by  the  shareholders  individually,  still  that  power  is  limited, 
and  accompanied  by  a  trust,  and  is  to  be  exercised  bona  fide  for  the 
purposes  for  which  it  was  given,  and  in  the  manner  contemplated  by 
those  who  gave  it.” 

Page  414 : 

“  Good  faith  requires  that  a  partner  shall  never  obtain  a  private  ad¬ 
vantage  at  the  expense  of  the  firm.  He  is  bound,  in  all  transactions 
affecting  the  partnership,  to  do  his  best  for  the  common  body,  and  to 
share  with  his  copartners  any  benefit  which  he  may  have  been  able  to 
obtain  from  other  people,  and  in  which  the  firm  is  in  honor  and  con¬ 
science  entitled  to  participate;  semper  enim  non  id  quod  privatum 
interest  unius  ex  sociis  servari  solet,  sed  quod  societati  expedit.  It 
is  proposed  to  examine  the  application  of  this  rule  to  partnerships,  as 
well  as  to  companies.  There  are  two  modes  in  which,  more  especially, 
partners  and  directors  attempt,  unfairly,  to  acquire  gain  at  the  expense 
of  their  copartners  and  shareholders,  viz. :  either  by  directly  making  a 
profit  out  of  them,  or  by  appropriating  to  themselves  benefits  which 
they  ought  to  have  acquired,  if  at  all,  for  the  common  advantage  of 
themselves  and  others.  It  will  be  convenient  to  advert  to  each  of  these 
inodes  in  turn. 

“  In  the  first  place,  then,  it  may  be  laid  down  as  a  general  rule,  that 
one  partner  is  not  allowed  to  derive  profit  at  the  expense  of  the  firm, 
from  any  dealings  between  him  and  the  partnership,  unless  it  is  clearly 
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agreed  tliat  lie  is  to  have  such  profit.  In  Bently  vs.  Craven,  one  of  the 
several  partners  was  employed  to  purchase  goods  for  the  firm.  He, 
unknown  to  his  copartners,  supplied  them,  at  the  market  price,  with 
goods  previously  bought  by  himself  when  the  price  was  lower,  and  he 
so  made  a  considerable  profit.  But  it  was  held  that  the  transaction 
could  not  be  sustained,  and  that  he  was  accountable  to  the  firm  for  the 
profit  thus  made.  The  Master  of  the  Bolls,  in  delivering  judgment, 
observed  :  ‘The  case  is  this— Four  partners  establish  a  partnership  for 
refining  sugar ;  one  of  them  is  a  wholesale  grocer,  aud  from  his  business 
is  peculiarly  cognizant  with  the  variations  in  the  sugar  market,  and  has 
great  skill-in  buying  sugar  at  a  right  and  proper  time  for  the  business. 
Accordingly  the  business  of  selecting  and  purchasing  the  sugar  for  the 
refinery  is  intrusted  to  him.  He  being  the  person  to  buy,  it  is  his  duty 
and  business  to  employ  his  skill  in  buying  for  the  sugar  refinery  at  the 
time  he  thinks  most  beneficial.  Having,  according  to  his  skill  and 
knowledge,  bought  sugar  at  a  time  when  he  thought  it  likely  to  rise, 
and  it  having  risen,  and  the  firm  being  in  want  of  some,  he  sells  his 
own  sugars  to  the  firm,  without  letting  the  partners  know  that  it  was 
his  sugar  that  was  sold.’  Being  the  agent  for  the  firm  for  buying 
sugars,  he  sold  his  own  sugars  to  the  firm,  and  made  a  profit,  and  the 
firm  were  held  entitled  to  the  profit  accordingly. 

“  Again,  every  director  of  a  company,  is  a  trustee  for  that  company, 
and  bound,  when  his  personal  interest  conflicts  with  his  public  duty,  to 
perform  his  duty  at  the  sacrifice  of  his  interest,  and  a  Court  of  Equity 
will  not  allow  a  transaction  to  stand,  in  which  a  director  in  behalf  of 
the  company  has,  in  fact,  been  dealing  with  himself  as  an  individual. 
This  was  recently  solemnly  decided  in  the  House  of  Lords,  where  it 
was  unanimously  held,  that  a  contract  entered  into  between  a  firm  of 
ironfounders  for  the  supply  of  railway  chairs  to  a  company,  one  of  the 
directors  of  which  was  a  member  of  the  firm,  clearly  could  not  be  en¬ 
forced  against  the  company.  It  had  been  held  in  a  previous  case,  that 
a  director  of  a  navigation  company,  who  had  bought  a  ship  on  his  own 
account,  and  had  sold  it  at  an  advanced  price  to  the  company,  charging 
it  with  a  commission  on  the  sale,  had  been  guilty  of  a  breach  of  trust ; 
and  that  the  same  director,  having  acted  as  ship’s  husband  for  the  com¬ 
pany,  had  primd  facie  been  guilty  of  another  breach  of  trust,  and  that 
he  was  accountable  to  the  company  for  the  profits  made  by  the  sale  of 
the  ship,  and  by  him  in  the  course  of  his  employ  as  ship’s  husband. 
These  decisions  do  not  turn  upon  any  Act  of  Parliament,  but  are 
placed  upon  the  general  principles  applied  by  Courts  of  Equity  to 
trustees  and  agents,  in  their  dealings  with  those  wdiose  interests  are 
committed  to  their  charge.  The  same  principles  are,  unfortunately,  not 
recognized  at  law,  to  the  same  extent  as  in  equity,  and  this  defect  is 
only  partially  removed  by  those  statutes  which  disqualify  persons  con- 
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trading  with  companies,  from  being  directors  of  those  companies. 
The  rule  under  consideration  is  peculiarly  applicable  to  transactions 
which  precede  the  formation  of  a  company  or  partnership.  Judging 
from  recent  events  and  disclosures,  nothing  seems  to  be  more  common 
than  for  a  person  engaged  in  getting  up  a  company  to  obtain  for  the 
company  property  of  which  it  is  in  want,  and  to  try  and  make  the  com¬ 
pany  pay  him  more  than  he  gave  for  it.  Such  a  transaction  can  never 
stand.  There  may  undoubtedly  be  a  valid  sale  to  a  company  by  a  per¬ 
son  engaged  in  getting  it  up,  and  there  may  be  a  difficulty  in  determining 
the  true  nature  of  any  given  transaction  ;  but  once  let  it  be  shown  that 
The  alleged  vendor  obtained  the  property,  when  it  was  his  duty  to  obtain 
it  for  the  company,  and  it  immediately  follows  that  he  cannot,  without 
the  fullest  disclosure  on  his  part,  charge  the  company  more  than  he 
actually  gave.” 

Page  421 : 

“  A  high  standard  of  honor  requires  that  no  partner  shall  derive 
any  exclusive  advantage  by  the  employment  of  the  partnership  property, 
or  by  engaging  in  transactions  in  rivalry  with  the  firm.  Thus  in 
Burton  vs.  Wookey,  the  plaintiff  and  the  defendant  wrere  partners  as 
dealers  in  lapis  calaminaris.  The  defendant,  who  was  a  shopkeeper, 
lived  near  the  mines  in  which  the  ore  was  got,  and  he  purchased  it  of 
the  miners.  Instead,  however,  of  paying  them  with  money,  he  paid 
them  with  shop  goods,  and  in  his  account  with  the  plaititiff  charged 
him  as  for  cash  paid  to  the  amount  of  the  selling  price  of  the  goods. 
The  plaintiff  contended  that  the  price  of  the  ore  ought,  as  between 
liimself  and  the  defendant,  to  be  considered  as  the  cost  price  of  the 
goods  given  in  exchange  for  it,  and  that  the  profit  made  by  the  ex¬ 
change  ought  to  be  accounted  for  to  the  partnership.  The  court 
adopted  this  view,  holding  that  it  was  the  duty  of  the  defendant  to  buy 
the  ore  at  the  lowest  possible  price,  and  to  charge  the  partnership 
witlAro  more  than  he  actually  gave  for  the  goods  bartered  for  the  ore. 
An  account  of  the  profit  made  by  the  defendant  in  his  barter  of  the 
goods  was  decreed  accordingly.  Again,  in  Gardner  vs.  MeCutcheon, 
a  ship,  of  which  the  plaintiffs  and  the  defendant  were  part  owners,  and 
the  defendant  was  master,  was  employed  for  the  common  benefit  of  all, 
in  trading  and  carrying  under  charter.  The  defendant,  during  the 
time  the  ship  was  thus  employed,  traded  on  his  own  account,  and 
made  considerable  profit.  It  was  held  that  he  was  bound  to  account 
for  the  profits  thus  obtained.  He  was  bound  to  trade  to  the  best  of 
his  ability  for  the  joint  interest  of  himself  and  co-owners  ;  he  had  no 
right  to  employ  the  partnership  property  in  a  private  speculation  for 
his  own  benefit ;  and  although  he  alleged  that  the  profits  were  made 
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solely  by  the  employment  of  his  own  private  capita!,  and  that  by 
custom  masters  of  ships  were  allowed  to  trade  for  their  own  benefit, 
the  court  declined  to  recognize  any  such  custom,  and  considered  that 
the  profits  had  been  made  by  the  employment  of  what  was  not  the 
defendant’s  exclusively,  and  that  the  plaintiffs  had  therefore  a  right  to 
share  them.  A  partner,  moreover,  is  not  allowed,  in  transacting  the 
partnership  affairs,  to  carry  on  for  his  own  sole  benefit  any  separate 
trade  or  business  which,  were  it  not  for  his  connection  with  the  part¬ 
nership,  he  would  not  have  been  in  a  position  to  carry  on.  Bound  to 
do  his  best  for  the  firm,  he  is  not  at  liberty  to  labor  for  himself  to 
their  detriment ;  and  if  his  connection  with  the  firm  enables  him  to 
acquire  gain,  he  cannot  appropriate  that  gain  to  himself,  on  the  pre¬ 
tence  that  it  arose  from  a  separate  transaction,  with  which  the  firm 
had  nothing  to  do.” 

Page  428 : 

“  With  reference  to  the  former  question,  it  has  been  held  not  com¬ 
petent  for  the  majority  of  the  members  of  any  company  to  employ  the 
property  or  funds  of  the  company  otherwise  than  as  contemplated  by 
themselves  and  the  other  members,  e.  g.,  by  making  presents  to  the 
directors,  or  by  transferring  that  property,  and  with  it  the  business  of 
the  company,  to  another  company.” 

Page  429  : 

With  respect  to  the  effect  of  an  unanimous  agreement  to  depart 
from  the  original  basis  of  a  partnership  or  company,  there  is  a  material 
difference  between  partnerships  and  companies  incorporated  by  charter 
or  Act  of  Parliament. 

“  But  with  respect  to  companies  which  are  established  by  a  special 
Act  of  Parliament,  or  by  charter,  or  by  letters  patent,  the  case  is  very 
different ;  for  every  company  so  established  is  governed  by  a  law 
defining  its  objects,  and  limiting  its  powers,  and  such  law  cannot  be 
abrogated  by  any  agreement  between  the  members  of  the  company 
however  unanimous  they  may  be.  Hence  it  is  that  even  all  the  mr 
bers  of  a  chartered  company  cannot  do  what  they  like  with  US 
property,  e.  g.,  divide  it  amongst  themselves  without  accounting  ae 
its  value  to  the  company.” 

Page  512 : 

“  The  contract  of  partnership  excludes  any  implied  contract  for  pay¬ 
ment  for  services  rendered  for  the  firm  by  any  of  its  members.  Con¬ 
sequently,  in  the  absence  of  an  express  agreement  to  that  effect,  one 
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partner  cannot  charge  his  co-partners  with  any  sum  for  compensation, 
whether  in  shape  of  salary,  commission,  or  otherwise,  on  account  of  his 
own  trouble  in  conducting  the  partnership  business;  and,  in  this  re¬ 
spect,  a  managing  partner  is  in  no  different  position  from  any  other 
partner.  Upon  the  same  principle  it  has  been  held,  that  in  taking  the 
accounts  of  three  partnerships,  viz.,  of  the  firm  A  and  B,  of  its  suc¬ 
cessors  A,  B,  and  C,  and  of  its  successors  B  and  C,  this  last  firm 
could  not  charge  a  commission  for  collecting  the  debts  due  to  the  two 
preceding  firms.  So,  a  partner  employed  to  buy  or  sell  goods  for  the 
firm,  cannot  charge  it  with  commission  for  so  doing.  Even  where  the 
amount  of  the  services  rendered  by  the  partners  is  exceedingly  unequal, 
still,  if  there  is  no  agreement  that  their  services  shall  be  remunerated, 
no  charge  in  respect  of  them  can  be  allowed  in  taking  the  partnership 
accounts.  In  such  a  case  the  remuneration  to  be  paid  to  either  for 
personal  labor,  exceeding  that  contributed  by  the  other,  is  considered 
as  left  to  the  honor  of  the  other  ;  and  where  that  principle  is  wanting, 
a  court  of  justice  cannot  supply  it.” 

Page  516 : 

“A  partner  is  not  entitled  to  charge  the  firm  with  any  moneys  alleged 
by  him  to  have  been  laid  out  for  the  benefit  of  the  firm,  if  he  declines 
to  give  the  particulars  of  his  outlays ;  he  cannot  charge  for  secret  ser¬ 
vice  money,  or  for  general  expenses.  Nor  can  a  partner  charge  the 
firm  with  travelling  expenses,  unless  they  have  been  bona  fide  and 
properly  incurred  by  him  when  travelling  for  the  purpose  of  transact¬ 
ing  its  business.” 


Page  533 : 

“  It  is  one  of  the  clearest  rights  of  every  partner  to  have  accurate 
accounts  kept  of  all  money  transactions  relating  to  the  business  of  the 
partnership,  and  to  have  free  access  to  all  its  books  and  accounts.  So 
important  is  it  to  every  partnership  that  proper  accounts  shall  be  kept, 
<md  be  accessible  to  all  the  partners,  that  whenever  any  written  articles 

O’ 

°  ^partnership  are  entered  into,  clauses  are  inserted  for  the  purpose  of 
tl  s‘noving  whatever  doubts  there  might  otherwise  be  upon  the  subject. 
.  le  usual  nature,  and  the  general  effect  of  such  clauses  will  be  ad¬ 
verted  to  in  a  subsequent  chapter,  and  the  right  to  discovery  in  a  suit 
for  an  account,  will  also  be  discussed  hereafter. 

“  In  the  present  place,  it  will  be  sufficient  to  observe,  that  it  is  the 
duty  of  every  partner  to  keep  precise  accounts,  and  to  have  them  always 
ready  for  inspection  ;  that  one  partner  has  no  right  to  keep  the  part¬ 
nership  books  in  his  own  exclusive  custody,  or  to  remove  them  from 
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the  place  of  business  of  the  partnership ;  that  in  the  absence  of  an 
express  agreement  to  the  contrary,  every  partner  has  a  right,  -without 
the  permission  of  his  eo-partners,  to  inspect,  examine  and  make  extracts 
from  all  the  books  of  the  firm ;  and  that  no  partner  can  deprive  his  co¬ 
partners  of  this  right  by  keeping  the  partnership  accounts  in  a  private 
book  of  his  own ,  containing  other  matters  with  which  they  have  no 
concern. 

“If  no  books  of  account  at  all  are  kept,  or  if  they  are  so  kept  as  to 
be  unintelligible,  or  if  they  are  destroyed  or  wrongfully  withheld,  and 
an  account  is  directed  by  a  court  of  equity,  every  presumption  will  be 
made  against  those  to  whose  negligence  or  misconduct  the  non-produc¬ 
tion  of  proper  accounts  is  due.  If  all  the  persons  interested  in  the 
account  are  in  pari  delicto,  this  rule  cannot  be  applied,  but  its  exist¬ 
ence  renders  it  the  duty  of  continuing  or  surviving  partners  so  to  keep 
the  accounts  of  the  firm  as,  at  any  time,  to  show  the  position  of  the 
firm  when  a  change  among  its  members  occurred.” 

I  had  intended  to  notice  at  some  length,  but  will  only 
briefly  refer  to  the  remarks  of  my  learned  friend,  Mr. 
Wharton,  in  reference  to  the  financial  condition  of  the 
Girard  Bank,  before  its  failure  in  1842.  He  read,  from 
the  old  minute  book,  the  resolution  offered  to  the  old  Board 
by  the  late  Judge  Kane,  on  the  3d  February,  1840  (but  not 
adopted) — 

“That  a  committee  be  appointed  to  confer  with  such  committees  as 
may  be  chosen  by  other  banks,  and  to  report  what  measures  are  proper 
to  be  taken  to  place  the  property  of  the  bank  in  the  hands  of  trustees, 
if  it  shall  be  necessary.” 

Mr.  Boker  was  elected  president  of  the  old  bank  in  the 
place  of  Mr.  Schott,  on  the  9th  January,  1840  (page  441), 
and  continued  in  office  until  the  bank  closed  its  doors, 
on  the  27th  January,  1842.  My  learned  friend  read  this 
resolution  in  order  to  show,  that  when  Mr.  Boker  became 
the  president,  the  bank  was  in  a  bad  way  already.  But  it 
must  be  noted  that  all  the  banks  were  then  in  suspension  ; 
that  Judge  Kane  was  one  of  a  committee  appointed,  a  week 
before,  to  go  to  Harrisburg,  and  that  the  resolution  im¬ 
ported  like  general  action  of  all  the  city  banks,  in  view, 
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and  in  terrorem,  of  the  then  threatened  stringency  of 
legislative  measures  against  banks.  Besides,  you  will 
not  forget  other  facts,  in  the  history  of  the  bank,  referred 
to  by  my  learned  friend  on  the  same  afternoon :  that  in 
1832  the  bank  was  chartered  with  a  capital  of  $1,500,000  ; 
that  on  the  9th  of  August,  1833,  that  capital  was  “all  paid 
in,  actively  employed,  and  safely  invested;”  that  in  the 
session  of  1836  the  capital  was  increased  to  five  millions 
of  dollars  ;  and  that  in  1836  the  bank  acquired  the  United 
States  deposits.  I  will,  in  addition,  refer  to  the  minute 
book  to  show  that  on  the  5th  of  January,  1837,  the  com¬ 
mittee  on  the  new  stock  reported  that  it  had  been  sold  at 
a  price  equivalent  to  $58  per  share,  the  par  being  $50  (p. 
278);  that  on  the  4th  of  April,  1837,  the  specie  and  mint 
certificates  in  the  bank  were  $616,511.38  (page  290) ;  that 
on  May  1,  1838,  the  dividend  was  3  per  cent.,  with  a 
surplus  to  the  contingent  fund  of  $550,000,  and  to  the 
credit  of  profit  and  loss  of  $74,177.52  (p.352);  that  on 
November  6,  1838,  the  dividend  was  3|  per  cent.,  with  a 
surplus  to  exchange  account  of  $5,000,  to  discount  ac¬ 
count  $20,000,  to  contingent  fund  of  $550,000,  and  to  profit 
and  loss  of  $68,133.18  (p.  381) ;  that  on  May  7,  1839,  the 
dividend  was  3J  per  cent.,  with  a  surplus  to  exchange 
account  of  $3,000,  to  discount  account  of  $18,000,  to  con¬ 
tingent  fund  of  $550,000,  and  to  profit  and  loss  of  $68,- 
359.20  (p.  402);  and  that  on  November  4,  1839,  during 
the  suspension  of  specie  payments,  the  committee,  of  six 
directors,  reported  (p.  429),  “that  after  a  laborious  and 
careful  examination  of  the  assets  of  the  bank,  they  had 
come  to  the  unanimous  opinion  that,  in  the  worst  aspect  of 
affairs,  its  capital  stock  is  unimpaired,  and  the  apparent 
earnings  of  the  last  six  months  such  as,  under  ordinary 
circumstances,  would  warrant  the  declaration  of  a  dividend ; 
yet,  in  view  of  the  present  circumstances  of  the  institutions 
of  this  State,  they  are  of  opinion  that  it  would  be  impru¬ 
dent  and  inexpedient  to  diminish  its  means  by  any  division 
of  its  earnings  at  this  time.”  The  balance  then  to  the  credit 
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of  profit  and  loss  was  $218,273.76.  Two  months  after,  Mr. 
Boker  was  elected  President  of  the  hank.  On  May  5, 
1810,  a  dividend  of  3  per  cent,  was  declared,  with  a  sur¬ 
plus  to  profit  and  loss  of  $102,998.54  (p.  495).  On  Nov. 
3,  1840,  a  dividend  of  2  per  cent,  was  declared,  with  a 
surplus  to  profit  and  loss  of  $54,142.45,  (p.  495).  On  May 
3, 1841,  the  dividend  was  passed,  the  salary  of  the  President 
reduced  to  $2,500,  from  $5,000,  and  the  balance  to  profit 
and  loss  was  $73,584.83  (p.  521).  On  November  1,  1841,  a 
dividend  of  1  per  cent,  was  declared,  the  balance  to  profit 
and  loss  was  $111,954.94  (pp.  543-4).  On  December  6,  1841, 
the  President’s  salary  was  reduced  to  $1,500  (p.  549).  On 
the  evening  of  January  24,  1842,  at  a  special  meeting,  the 
President  submitted  a  letter  from  the  cashier  of  the  Phila¬ 
delphia  Bank  to  him  (p.  555),  stating — 

“  The  large  amount  of  your  paper  which  has  poured  in  upon  us  to 
day  has  excited  uneasiness  in  the  minds  of  our  directors,  and  they  have, 
in  consequence,  instructed  me  to  say  to  you,  that,  unless  the  amount  on 
hand,  say  eighty  or  ninety  thousand  dollars,  is  covered  by  additional 
collaterals,  before  to-morrow  morning  at  nine  o’clock,  we  shall  decline 
receiving  it  on  deposit,  after  the  opening  of  the  bank.”  “  There  is  one- 
circumstance  which  has  increased  the  uneasiness  of  the  directors,  and 
that  is,  that  your  paper  was  to-day  refused  in  payment  of  some  checks 
at  our  counter.” 

Three  days  after  the  bank  closed  its  doors.  The  ‘'Notice 
to  the  Public,”  directed  by  the  board  to  be  published  “  in 
two  morning  papers,”  will  give  you  an  idea  of  the  manner 
in  which  the  capital  was  locked  up  (p.  560): 


“  Liabilities . $1,433,692.98 

Assets  at  cost  amount  to .  4,700,000.00 


exclusive  of  its  own  stock  held  by  it.” 

I  could  not,  when  I  read  that  item,  “Assets  at  cost 
$4,700,000,”  avoid  the  reflection  that  it  seemed  to  cast  its 
long  shadow  before,  into  the  “  Loan  Account”  of  1857.  It 
should,  certainly,  have  been  a  warning  of  the  dangerous 
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consequences  of  converting  the  specie  funds  of  a  bank  into 
unavailable  “  assets  at  cost.” 

I  now  submit  a  statement  of  the  claims  of  the  Girard  Bank. 
In  presenting  this  account  I  may  as  well  correct  a  serious 
error  into  which  my  learned  friends  have  fallen,  in  reference 
to  what  they  call  the  bill  of  particulars  furnished  to  them  by 
us.  While  I  was  in  the  act  of  discussing  this  cause  on  behalf 
of  the  bank,  in  the  opening  argument,  I  stated  that  I  would 
furnish  my  friends  with  a  statement  of  the  demands  of  the 
Girard  Bank.  I  did  so ;  but  if  I  had  been  aware  to  what 
extent  that  courtesy  would  have  been  construed,  it  would 
not  have  been  extended.  It  was  supposed  by  our  learned 
friends  to  involve  an  engagement  to  furnish  detailed  exhi¬ 
bits  connected  with  the  claims,  and,  although  not  bound  to 
do  it,  we  did  so.  But  in  no  sense  does  that  bill  of  particu¬ 
lars  amount  to  the  nature  of  a  bill  of  joarticulars  rendered 
in  a  case  at  common  law,  nor  restrain  nor  limit  the  claims 
of  the  bank  founded  upon  the  evidence  before  you.  I  had 
no  right  to  release  the  estate  from  any  debt,  or  demand  due 
from  it  to  the  bank,  nor  does  the  bill  of  particulars,  if  I 
understand  the  law  and  the  practice,  work  any  such  effect. 
Even  in  a  case  on  trial,  if  evidence  has  been  received  out¬ 
side  of  a  bill  of  particulars,  it  amounts  to  nothing  in  the 
way  of  excluding  the  evidence  from  the  consideration  of 
the  jury,  or  releasing  the  defendant  from  any  claim  which 
the  evidence  has  exhibited  and  proved.  In  practice,  a 
bill  of  particulars  is  required  on  account  of  the  generality 
of  the  common  counts  in  the  declaration.  In  the  present 
case,  a  good  deal  of  evidence  was  given  after  my  argument 
had  closed,  and  after  the  bill  had  been  furnished  to  the  other 
side,  which  shed  much  light  upon  the  cause.  The  state¬ 
ment  now  furnished,  however,  does  not  substantially  differ 
from  that,  as  you  will  see  on  inspection.  It  is  the  ordinary 
statement  presented  at  the  close  of  an  argument,  and  it  is 
now  presented  to  you. 

Mr.  Auditor,  my  learned  friend,  Mr.  Montgomery,  on  the 
94th  day  of  his  argument,  page  4,  made  some  remarks,  which 
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are  so  well  expressed  that  I  will  quote  them,  and,  with  his 
permission,  adopt  them  as  my  own.  He  said : 

“  I  am  sure  I  speak  the  feelings  of  both  sides  when  I  say,  we  have 
entire  confidence  in  your  ability  to  meet  the  exigencies  of  this  cause. 
This  consideration  materially  lessens  the  responsibility  of  counsel,  and  I 
commit  the  cause,  so  far  as  I  am  concerned,  to  your  judgment.” 

I  thank  you  kindly,  sir,  for  the  marked  attention  you 
have  been  good  enough  to  favor  me  with,  and  desire  that 
this  acknowledgment  may  be  considered  an  emphatic  one. 
"With  this  remark,  I  have  the  pleasure  of  stating  that  the 
argument  of  this  cause  is  closed. 
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